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THE TWELFTH YEAR OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE * 


By Maney O. Hunsoy 
Bemis Professor of International Law, Harvard Law School 


The twelfth year of the Permanent Court of International Justice has not 
been marked by a large number of judgments and opinions, but in the Eastern 
Greenland Case the Gourt had the greatest triumph which it has achieved 
down to this time. During the year 1933, the Court was in session for 
178 days. The 26th sessionpf the Court, which had begun on October 14, 
1932 and in which a recess was taken on December 16, 1932, was resumed on 
January 16, 1933, and continued until April 5, 1933. The 27th sessiop, the 
ordinary annual session, began on February 1 and continued until April 19, 
1933. The 28th session was held from May 10 to May 16, and the 29th session 
from July 10 to July 29, 1933. The 30th session began on October 20, 1933, 
and continued until December 15, 1933. 

On January 26, 1933, the Court gave an order terminating proceedings in 
the case concerning the delimitation of the territorial waters between the 
Island of Castellorizo and the Coasts of Anatolia. On February 4, 1933, an 
order was issued concerning the preliminary objection by Poland in the case 
relating to the Administration of the Prince von Pless. On April 5, 1933, the 
Court gave its judgment (the 20th) in the Eastern Greenland Case, with which 
it had been occupied for almost six months. On May 11, 1933, an order was 
issued concerning the German Government’s request for interim protection 
in the case concerning the Administration of the Prince von Pless. On May 11 
and 12, 1933, orders were issued terminating proceedings in the case concern- 
ing the Legal Status of Southeastern Greenland and in two cases with refer- 
ence to appeals from certain judgments of the Czechoslovak-Hungarian 
Mixed Arbitral Tribunal. On July 29, 1933, an order was issued dismissing 
the German Government's request for interim protection in the case concerg- 
ing Polish Agrarian Reform and the German Minority. On December 2, 
1933, two orders were issued declaring the termisfation of proceedings in the 
ease relating to the Administration of the Prince von Pless and in the case re- 
lating to the Polish Agrarian Reform and the German Minority. On Decem- 
ber 15, 1933, judgment (the 21st) was given in the case relating to the Royal 
Hungarian Peter Pázmány University. No advisory opinion was given dur- 
ing the year, though three such opinigns were given during 1932. . 

At the end of the year, one case was pending,on the docket of the Court, the 
French-Greek Lighthouses Case. 


* This is the twelfth in the series of annual articles on the work of the Court, begun by the 
writer in this JOURNAL, Vol. 17 (1923), p. 15.—E»p. 
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TERRITORIAL WATERS BETWEEN CASTELLORIZO AND ANATOLIA `, 
By a special agreement signed at Ankara on May 30, 1929, ibe Italian K s 


and Turkish Governments submitted to the Court certain questions which 


had arisen in connection with the delimitation of the territorial waters be- 


tween the Island of Castellorizo and the coasts of Anatolia The agreement 
was notified to the Court by Turkey on November 18, 1931, following the 


exchange of ratifications on August 3, 1931; at the same time, a declaration 


was.made by Turkey, which was not then a member of the League of Nations, 
accepting the jurisdiction of the Court. Time limits for the written pro- 
céedings were fixed and several times extended; ? the latest time limit was 
to expire on January 3, 1933. On that date, the two governments informed 
the Court of their tention to discontinue the Rroceedings, 1 in consequence of 
a convention which they had concluded at Ankara on January 4, 1932.4 On 


January 26, 1933, the Court issued an order ® recording the mutual agree- 


ment of the parties to discontinue the proceedings, and declaring the proceéd- 
ne to be ee 


THE ADMINISTRATION , OF THE PRINCE VON PLESS 


By an application dated May 18, 1932, the German Government instituted 
a proceeding against Poland, founded upon an alleged violation of certain 
provisions of the convention concerning Upper Silesia, signed at Geneva, 
May 15, 1922, in regard to the administration of the Prince von Pless, a Polish 
national belonging to the German minority in Polish Upper Silesia. The 
Court was asked to give judgment that the Polish Government's attitude to- 
ward the Pless Administration in the matter of income taxes for the fiscal years 
1925—1930 was contrary to Articles 67 and 68 of the Geneva Convention; that 
anindemnity was due to Prince von Pless for the resulting damage; and that 
the Pless Administration "enjoys full liberty to &ppoint its employees and 
workmen, regardless of race and language." After the filing of the German 
case, a preliminary eounterease was filed on behalf of the Polish Government, 
raising a preliminary objection to the application and asking the Court to 
declare the application “inadmissible.” Arguments on the preliminary objec- 
tion were heard by the Court, November 7-11, 1932. l 

On February 4; 1933, the.Court gave an order * by which the prelimmary 


$ 


objection was joined to the merits in order that the Court might “pass upon . 


1 For the text of koarenn Bee Series C, No. 61, p. 10. 


$ Series C, No. 61, p. 9. The Turkish representative deelared “in des with the. ^ 


provisions of paragraph 2 of Article 35 of the Rules of Court” that the jurisdiction of the 
Court was accepted for the particular ca$e. The requirement in the resolution adopted by 
the' Council of The League of Nationsen May 17, 1922, is slightly different, but as the text 
of that resolution was annexed to paragraph 2 of Art. 35 of the Rules, the declaration was 
not inadecuate. : 

3 By orders of Nov. 30, 1931, March 8, 1932, and June 23, 1932. Series C, No. 61, p. 33 ff. 

‘4 Registered with the Secretariat of the League of Nations, No. 3191, May 24, 19338. 

5 Series A/B? No. 51. -€ Series A/B, Ne 52. l 
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the objection and, if the latter is overruled, upon the merits, by means of à 
"single judgment”; and by which the Court raised proprio motu “the question 
whether it has jurisdiction to entertain a claim for an indemnity put forward 
by a State, in its capacity as a Member of the Council [of the League of Na- 
tions], on the basis of Article 72, paragraph 3, of the Geneva Convention, on 
behalf of a national.of the respondent State who is $ member of a minority.” 
It was the Polish Government's contention that there was no difference of 
opinion within the meaning of Article 72, paragraph 3, of the Geneva Conven- 
, tion on which the German application was based. A question of jurisdiction 
was thus raised, and thisqquestion was connected with the question of jurisdic- 
tion which the Court felt bound to raise proprio motu; as the latter question 
concerned the merits of the case, the Court was unwilling to pass upon the 
matter of jurisdiction until the case could be argued on the merits. The 
' Polish Government also contended that Prince von Pless had not exhausted 
the means of redress open to him under Polish law, while the German Govern- 
ment contended that the rule as to the exhaustion of local remedies did not 
apply in this case; the Court found it unnecessary to pass upon this principle 
in its order, for in any event it would be an advantage to the Court to be 
acquainted with the final decisions of the Supreme Polish Administrative 
Tribunal before which appeals by the Prince von Pless were pending. The 
further proceedings in the case were arranged so as to make this possible, 
though the privilege was reserved to Germany to contend that the final deci- 
sions of the Supreme Polish Administrative Tribunal were unwarrantably 
delayed. 

On May 3, 1933, the German Agent requested the Court “to indicate to the 
Polish Government, as an intetim measure of protection, pending the delivery 
of the judgment upon the application of May 18, 1932, that it should abstain 
from any measure of constraint in respect of thé property of the Prince von 
Pless, on account of income tax.” It was alleged in support of the request 
that summonses had been issued on April 20, 1933, for the payment by Prince 
von Pless of income taxes for several years, accompanied by a threat of meas- 
ures of constraint which would “irremediably prejudice the rights and inter- 
ests forming the subject of the dispute.” The Court was convoked to deai 
with this request and to hear the observations of the parties, for May 10, 
1933.7 Before that date, the Polish Government declared to tht Court that 
thé summonses complained of had been issued by oversight, that the warrant 
of measures of constraint had been annulled, and that’ all measures of 
constraint would be suspended pending, the final decision by the Court; the 
German Agent then. expressed his government’s agreement with the course 

' In addition to his convocation of the Court, the*President telegraphed?to the Polish 
Minister for Foreign Affairs, “suggesting to him the desirability of considering the possibility 
of suspending any contemplated measures of constraint directed against the Prince von Pless 
pending the meeting of the Court and pending its decision” on the German application. 


Series E, No. 9, p. 165, note. In other words, the President felt it to be his duty to exercise 
a conciliatory achoa: in the circumstances. 
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adopted by the Polish Government, &nd requested the Court t6 take note of the 
agreement reached. On May 11, 1933, the Court gave an order 8 in which i 
took note of the Polish Government's action and declaration and of the Ger- - 
man Government's agreement to the latter, and declared that the German 
request had "ceased to have any object." 

On June 29, 1933, the Polish Government requested an extension of the date 
previously fixed for the presentation of the Polish counter-case on the merits, 
in view of the proceedings pending in the Polish Supreme Administrative 
Tribunal relating to the income tax of*the Prince von Pless for the year 1930; 
on July 4, 1938, the Acting President of the Court issued an order ? extending 
and fixing definitively the time limits for the written proceedings, the last oi 
which was to expire on February 28, 1934. 

On October 27, 1938, a few diy after the announcement of Germany’s 
withdrawal from membership in the League of Nations, the Court received a 
conimunication from the German Minister at The Hague stating that the 
German Government did not intend to proceed with this suit. This com- 
munication having been brought to the attention of the Polish agent, he de- 
clared on November 15, 1933, that the Polish Government had no objection 
to discontinuing the proceedings and that it requested the Court “officially to 
record the fact.”. On December 2, 1933, the Court issued an order 1? noting 
the German communication, placing on record the Polish declaration, and 
declaring the proceedings to be terminated. 


LEGAL STATUS OF EASTERN GREENLAND 


On July 10, 1931, the Norwegian Government published a royal proclama- 
tion declaring that it had proceeded to occupy certain territories in Eastern 
Greenland. These territories had been claimed by Denmark, and on July 
12, 1931, the Danish Government filed with the Registry of the Court an 
application instituting proceedings against Norway; both states are parties 
to the “optional clause” annexed to the Statute of the Court, and had therefore 
accepted the Court’s obligatory jurisdiction under Article 36, paragraph 2, of 
the Statute. Norway did not at any time contest the jurisdiction of the 
Court. Each of the parties appointed a judge ad hoc, and each selected to act 
in this capacity a diplomat in active service; M. Vogt, Minister at London, 
was designated by Norway, and M. Zahle, Minister at Berlin, by Denmark." 
The time limits for the written proceedings were fixed in accordance with a pro- 
posal by the parties, but an extension was necessary, and the last time limit 
expired on October 14, 1932. ‘The oral hearings began on November 21, 1932, 


and were not concluded until «February 7, 1933, no fewer than foriyseisht 


.8Series A/B, No. 54. ° 
? Series A/B, No. 57. The publication of this order in the A/B series seems to be a 
departure. 


1? Series A/B, No. 59. 
1! On a previous occasion, doubt had been expressed as to the propriety of such appoint- 
ments of diplémats in active service. Series C, No. 16-1II, p. 811. 
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sittings being devoted to them. The Danish Government was represented by 
"M. Steglich-Petersen as agent, M. Boeg as advocate, M. Gustav Rasmussen 
as deputy advocate, and by Prof. Charlés de Visscher as advocate and coun- 
sel; the Norwegian Government was represented by MM. Per Rygh and Arne 
Pande, as agents and counsel, and by Prof. Gilbert Gidel as counsel and advo- 
cate. The. Danish Government sought judgment tħat the Norwegian proc- 
lamation of July 10, 1931, and any steps taken in connection with it, con- 
stituted a violation of the existing legal situation and were consequently 
unlawful and invalid, and that Norway should bear the costs incurred by 
Denmark in the case. The Norwegian Government asked that the Danish 
submissions be rejected and that judgment be given that Denmark had no 


: sovereignty over Erik Raudes Land, that such sovereignty had been acquired . 


by Norway, and that Denmark should bear Norway’s costs. 

The Court’s judgment was given on April 5, 1933.22 After describing the 
character of the territory in dispute, the Court reviews the history of Green- 
land from the time of its discovery about the year 900 A.D. The earliest set- 
tlements, which were for a time independent and later became tributary to the 
Kingdom of Norway, had disappeared before the year 1500. . While Norway 
and Denmark were united under the same crown from 1380 to 1814, Green- 
land may be regarded to have been a dependency of the crown. During this 


- period various spasmodic connections were maintained with the territory, 


though they became somewhat closer in the 18th century. At the close of the - 
Napoleonic Era, Norway was ceded to Sweden by the Treaty of Kiel of Janu- 
ary 14, 1814,13 but Greenland was expressly excluded in this cession. During 
the 19th century, various Danish expeditions visited the disputed territory, 
and various concessions were granted by the Danish Government; this activ- 
ity was continued in the present century. Moreover, in concluding commer- 
cial treaties, “Greenland” was habitually excluded by Denmark. Norwegian 
activities in the disputed territory were less extensive; several Norwegian 
expeditions visited the territory during the earlier years of this century, and 
2 wireless station was established. 

When Denmark ceded the Virgin Islands to the United States in 1916, a 
declaration was given on behalf of the United States that no objection would 
be made to Denmark's extending its political and economic interests to the 
whole of Greenland.* In 1919, following the opening of thee Spitzbergen 
question at Paris, the Danish Government sought the Norwegian Govern- 
ments assurance that such an extension would not be objected to; on July 22, 
1919, M. Ihlen, Minister for Foreign Affairs of Norway, made an oral state- 
ment to the Danish Minister to the effect "that the Norwegian Government 

12 Series A/B, No. 53. See the comment ‘by canes Cheney Hyde, in this#ournat, Vol. 
27 (1933), p. 732. 

131 British and Foreign State Papers, p. 194. 

14 For the text of Mr. Lansing’s declaration of Aug. 4, 1916, see 3 United States Treaties 


and Conventions, p. 2564; U. S. Foreign Relations, 1917, p. 700; this JOURNAL, Supplement, 
Vol. 11 (1917), p. 59. n 
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would not make any difficulties in the settlement of this question.” This 
statement, referred to as the "Ihlen declaration,” was minuted at the time on’ 
both sides. Other governments were then approached by Denmark, and their 
replies were not unfavorable. Later, however, the Norwegian Governments 
"was unwilling to give the desired assurances. On May 10, 1921, a Danish 
decree stated that tradirffg, mission and hunting stations having been estab- 
lished on the east and west coasts of Greenland, “the whole of that country is 
henceforth linked up with Danish colonies and stations under the authority 
of the Danish Administration in Greanland.” Further negotiations between 
Denmark and Norway in 1923 and 1924 led to the signature of a convention 
on Eastern Greenland on July 9, 1924, but this convention did not settle the 
principal question of difference, and it was agreed at the time that the rights of 
the parties were “in no way prejudiced, renounced or forfeited thereby.” !5 
: For some years, the matter was dormant; but in 1930, the promulgation by 
Denmark of a “three-years’ plan” of scientific résearch in the central part of 
Eastern Greenland led to active negotiations, in the course. of which both 
parties seem to have agreed in principle on reference to the Court, but they 
could not agree upon the terms of a compromis. | 

Denmark first contended that Danish sovereignty over Greenland had been 
continuously and peacefully exercised for a long period of time, without being 
contested by any state until the present dispute arose; Norway contended, in 
reply, that the disputed territory was terra nullius, and that Danish sover- 
eignty was limited to the Danish colonies in Greenland. The Court empha- 
sized that the critical date was July 10, 1931. It was laid down that “a claim 
to sovereignty based not upon some particular act or title such as a treaty of 
cession but upon continued display of authority, involves two elements each 
of which must be shown to exist: the intention and the will to act as sovereign, 
and some actual exercise or display of such authority.” Until 1921, no state 
disputed the Danish claim to sovereignty, and until 1931 sovereignty was not 
claimed over Greenland by any state other than Denmark. After a review of 
the history, the Court reached the conclusion that “bearing in mind the 
absence of any claim to sovereignty by another Power, and the Arctic and 
inaccessible character of the uncolonized parts of the country, the King of 
Denmark and Norway displayed during the period” from 1721 to 1814, “his 
authority toean extent sufficient to give his country a valid claim to sover- 
eignty, and that his rights were not limited to the colonized area.” After the 
Treaty cf Kiel in $814, “what had been a Norwegian possession remained with 
the King of Denmark and became for the future a Danish possession.” In 
view of the treaties made by Denmark, the Danish legislation and the conces- 
sions granted during the period from 1814 to 1915, Denmark must be regarded 
as having displayed authority ever the uncolonized part of the country “to a 
degree sufficient to confer a valid title to sovereignty.” Nothing in the over- 
tures made to various states from 1915 to 1921 constituted an admission that 


¥ For the text, see 27 League of Nations Treaty Series, p. 203. 
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Denmark did not have sovereignty. Even if the period from 1921 to 1931 be 


“takeni by itself and without reference to the preceding periods," it was con- 


cluded that “during this time Denmark regarded herself as possessing sover- 

eignty over all Greenland and displayed,and exercised her sovereign rights.” 

Hence the Court found that on July 10, 1931, Denmark “possessed a valid title 

to the sovereignty over Greenland,” and held the Nofwegian occupation to be 
"ilegal and invalid.” 

Denmark also contended that “Norway had given certain undertakings 
which recognized Danish sovereignty over all Greenland.” Examining this 
contention, the Court first held that when the union between Denmark and 
Norway was dissolved, Norway undertook not to dispute Danish sovereignty. 
This undertaking culminated in Article 9 of the convention of September 1, 
1819; 16 it was reaffirmed in later bilateral and multilateral agreeménts. The 
Ihlen declaration of July 22, 1919, did not constitute & definitive recognition 
of Danish sovereignty, but it did constitute an engagement obliging Nor- 
way to refrain from contesting Danish sovereignty over Greenland as a whole, 
and a fortiori to refrain from occupying any part of Greenland. “A reply of 
this nature given by the Minister for Foreign Affairs on behalf of his Govern- 
ment in response to a request by the diplomatic representative of a foreign 
Power, in regard to a question falling within his province, is binding upon the 


` country to which the Minister belongs." 1! The point is also made by the 


Court, though it might have been put more clearly, that in Denmark’s view 
this declaration was not unconnected with the Spitzbergen question, as to 
which claims were later made by Norway and not opposed by Denmark. But 
the Court refused to accept Denmark’s contention that the convention of 
July 9, 1924, excluded any right on the part of Norway to occupy a part of 
Greenland; neither party could derive support for its fundamental standpoint 
from that convention. 

The judgment of the Court, adopted by twelve votes to bus was that thé 
Norwegian declaration of occupation, of July 10, 1931, constituted “a viola- 
tion of the existing legal situation" and was consequently “unlawful and in- 
valid." Neither party was awarded its costs, however. Judges Schücking 
and Wang, in observations appended to the judgment, made reservations on 
certain points, but did not disagree with the Cougt's conclusions. Judge 
Anzilotti’s dissenting opinion is chiefly of interest for his observ&tions on the 
Ihlen declaration. He found no rule of international law “requiring that 
agreements of this kind must necessarily be in writing, in order to be valid.” 
The “question whether Norwegian constitutional law authorized the Minister 
for Foreign Affairs to make the declaration,"«he thought, “does not concern 
the Danish Government,” as it was MI. Ihlen'sduty to refrain from giving his 
reply until he had obtained any assent that mfght be requisite under the Nor- 


157 British and Foreign State Papers, p. 294. 
17 See James W. Garner, “The international binding force of unilateral oral obligations," 
this JOURNAL, Vol. 27 (1933), p. 498. ^ 
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wegian:aws. Judge Anzilotti was of the opinion that a valid agreement Was 


made by the parties in 1919, and that the case before the Court should be 
decided on the basis of this agreement. He concluded that the Norwegian ` 


occupation was in violation of the existing legal situation and therefore unlaw- 


ful, but he hesitated to say that it was invalid. M. Vogt, judge ad hoc, also. 


dissented. 
Following the announcement of the Court’s judgment, by a new proclama- 


tion of April 7, 1933, the Norwegian Government revoked the proclamation of 
July 10, 1931.19 ° l | 


* 
LEGAL STATUS OF SOUTHEASTERN GREENLAND 


On July 18, 1932, both Denmark and Norway transmitted to the Registry 
of the Court applications instituting proceedings, each against the other, with 
reference to the legal status of Southeastern Greenland, in consequence of & 
Norweg:an proclamation of occupation promulgated on July 12, 1932. The 
Norweg-an application was accompanied by a request for the indication of 
interim measures of protection. On August 2, 1932, the Court issued an order 
joining the two suits,®° and on the following day it issued an order dismissing 
the Norwegian request for the indication of interim measures of protection?! 
Following the judgment given by the Court on April 5, 1933, as to the legal 
status oi Eastern Greenland, the Norwegian Government promptly revoked 
the proclamation of July 12, 1932, relating to the occupation of Southeastern 
Greenland. ‘This action was taken on April 7, 1933/7? and notified to the 
Court on April 18, 1933. On this latter date, also, Norway withdrew its 
application of July 18, 1932; similar action was taken at the same time by 
Denmark. On May 11, 1933, the Court issued an order declaring the proceed- 
ings instituted by the Danish and Norwegian applications to be terminated." 


TWO APPEALS FROM JUDGMENTS OF THE CZECHOSLOVAK-HUNGARIAN 
MIXED ARBITRAL TRIBUNAL 


Two applications were filed with the Registry on July 11 and July 25, 1932, 
respectively, on behalf of the Czechoslovak Government, by which “appeal” 
was made from judgments (Nos. 321, 752 and 127) of the Czechoslovak-Hun- 
garian Mixed Arbitral Tribunal, under Article 10. of the agreement signed at 
Paris'on April 28, 1930, by representatives of Czechoslovakia, Hungary, Rou- 
mania and Yugoslavia.?4 Preliminary objections to the Courts jurisdiction 
in both cases were filed with the Registry on behalf of the Hungarian Govern- 

18 For an interesting discussion of the effect of constitutional requirements on the engage- 


ments of a state, see Castberg, “Le Conflit enire le Danemark et la Norwege concernant le 
Groenland," 5 ftevue de Droit International et de Législation Comparée (1924), pp. 252, 261-262. 


19 Norsk Lovtidende, 2°" avdeling, 1033, p. 134. 20 Series A/B, No. 48. 
2 Ibid. See this JOURNAL, Vol. 27 (1933), p. 29. 
22 See ncte 19, supra. 23 Series A/B, No. 55. 


24 For the text of this agreement, see 121 League of Nations Treaty Series, p. 81; this 
JOURNAL, Vol#25 (1931), Supplement, p. 24. 
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ment on October 24, 1932, in which it was contended that the right of “appeal” 


had not been exercised within the period of three months, as required by the 
Paris agreement. On October 26, 1932, the Court issued an order joining the 
preliminary objections in the two suits, and fixing a time limit for the presenta- 
tion by Czechoslovakia of a written statement in regard to the objections. 
The oral proceedings were to have been begun on May 9, 1933, but on April 11, 
1933, the Czechoslovak Government notified the Court that it withdrew the 
“appeals.” This action was noted with satisfaction by the Hungarian Gov- 
ernment, and on May 12, 1933, the Cofirt issued an order declaring the pro- 
ceedings begun by the applications of the Czechoslovak Government to be 
terminated.?5 


THE POLISH AGRARIAN REFORM AND THE GERMAN MINORITY 


On July 3, 1933, acting in its capacity as a member of the Council of the 
League of Nations, the German Government filed with the Registry an appli- 
cation based on Article 12 of the Polish Minorities Treaty of June 28, 1919, 
instituting a suit against the Polish Government concerning the applieation of 
the Polish agrarian reform to the German minority in the voivodeships of 
Posnania and Pomerelia. It was claimed that the Polish Government had 
acted inconsistently with the obligations assumed by it under Articles 7 and 8 
of the Minorities Treaty, by discriminating against Polish nationals of Ger- 
man race in carrying out the Polish agrarian reform and particularly certain 
agrarian reform laws. The Court was asked to declare that violations of the 
Minorities Treaty had been committed to the detriment of Polish nationals of 
German race, and to order reparation to be made. On July 3, 1933, also, the 
German Agent, whose appointment had previously been notified to the Court, 
made a request for the indication of interim measures of protection “in order 
to preserve the status quo” until the Court had delivered its final judgment. 
July 11, 1933, was set as a date for hearing the observations of the parties on 
this request, but the Polish Government announced that it was unable to 
present its observations at that time; the Court met in public session on July 
11; but the hearings were adjourned until July 19-21, 1933, when the observa- 
tions of the parties were presented. 

By an order issued on July 29, 1933, the Court dismiesed the German request 
for the indication of interim measures of protection29 It was said that “the 
essential condition which must necessarily be fulfilled in order to justify a 
request for the indication of, interim measures ... is that such measures 
should have the effect of protecting therights forming the subject of the dis- 
pute submitted to the Court.” In this case, “the interim measures asked for 
would result in a general suspension'of the agrarian reform in sc*far as con- 
cerns Polish nationals of German race.” This was thought to go beyond a 
protection of the rights claimed in the application submitted, for the applica- 
tion related to alleged violations committed and to reparation therefor. 


35 Series A/B, No. 56. 25 Series A/B, No. 58. 
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Hence the request was dismissed without any prejudging of the question of . 


the Court’s jurisdiction to deal with the application. Judges Anzilotti, Rolin- 


Jaequerayns, Schücking and van Eysinga dissented. Judges Schiicking and ` 


van Eysinga thought it a “typical case in which interim measures would be 
entirely appropriate," indeed in which the Court should have made the indiea- 
tion if necessary proprio motu; this view was based chiefly on the long nietory 
of the question before the Council of the League of Nations. 

On October 27, 1933, a few days after the announcement of Germany’s with- 
drawal from membership in the League of Nations, the Court received a com- 
munication from the German Minister at The Haguestating that the German 
Government did not intend to proceed with this suit. This communication 
having been brought to the attention of the Polish agent, he declared on No- 
vember 15, 1933, that the Polish Government had no objection to discontinu- 
ing the proceedings and that it requested the Court “officially to record the 
fact.” On December 2, 1933, the Court issued an order 7? noting the German 
communication, placing on record the Polish declaration, and declaring the 
- proceed:ngs to be terminated. 


THE ROYAL HUNGARIAN PETER PAZMANY UNIVERSITY 


On May 9, 1933, an application was filed with the Registry by the Czecho- 


slovak Government, "appealing" from a judgment given by the Czechoslovak- 
Hungarian Mixed Arbitral Tribunal on February 3, 1933, in the case (No. 
221) of the Royal Hungarian Peter Pázmány University v. Czechoslovakia. 
This *a»peal" was based on Article 10 of the agreement signed at Paris on 
April 28, 1980, by representatives of Czechoslovakia, Hungary, Roumania, 

and Yugoslavia.28 The Court was asked to give judgment that the Mixed 
— Arbitral Tribunal lacked competence in that case, that the plaintiff before the 
tribunal was not justified in claiming the restitution of the specified immovable 
property, and that Czechoslovakia was not bound to make the restoration 
ordered; or alternatively, that the judgment of the tribunal was null and void; 
or alternatively, that the judgment should be modified and the claim dis- 
missed; or alternatively, that the tribunal should be asked to give a fresh 
judgment dismissing the claim; or alternatively, that Czechoslovakia is not 
bound to give effect to she tribunal’s judgment. In connection with the two 
previous “appeals” by Czechoslovakia from judgments of the same Mixed 
Arbitral Tribunal, the Court had indicated a desire to receive from the agents 
of the parties their respective views as to the scope of Article 10 of the Paris 
agreement “in relation to the statutory provisions governing the jurisdiction 
and working of the Court.”2° * It was explained that the submission of these 
observatiofis was regarded “not as a stép in the proceeding contemplated by 


. 27 Series A/B, No. 60. 

28 For the text of this agreement, see 121 League of Nations Treaty Series, p. 81; this 
JOURNAL, Vol. 25 (1931), Supplement, p. 24. 

29 Series E No. 9, p. 172. 
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. the Statute, but as one designed to assist the Court in its task and which the 


parties might be good enough to take in response to the Court's request.” 

Such observations were made by the parties; the two “appeals” by Czecho- 

slovakia having been withdrawn, at the suggestion of the Court, these ob- 

servations were maintained by the peas in eognection, with this third 
"appeal." 

The oral proceedings before the Court were opened on October 23 and 
terminated on November 13, 1933. Dr. Antonin Koukal appeared as agent 
for the Czechoslovak Government, and M. Ladislas Gajzago as agent for 
the Hungarian Governthent. The hearings were first devoted to the ob- 
servations of the parties with respect to the nature of the jurisdiction eon- 
ferred on the Court by Article 10 of the Paris Agreement; at the conclusion of 
these observations the Court decided to postpone its decision on the nature of 
its jurisdiction until arguments had been heard on the merits, “its intention 


. being to deliver a single judgment upon both the nature of its jurisdiction and 


the merits of the case.” During the oral proceedings each party sought to file 
new documents, and on two occasions the Court was called upon to give deci- 
sions as to the admissibility of these documents; certain of the documents were 
received and others were rejected. The Court declared that the time-limit 
contemplated by Article 52 of the Statute for the production of new documents 
had been “regarded as expiring upon the termination of the written proceed- 
ings,” and that at the opening of the oral proceedings “the Court should know 
the views of the two parties with regard to the intended production of new 
documents by one of them.” 

In its judgment given on December 15, 1933,°° the Court first examined its 
own JURSCIC OH to entertain the suit. Article 10 of the Paris Agreement?! 
was viewed as “a special agreement of submission" to the Court. "Though the 
article confers on the Court jurisdiction as a court of appeal, it was thought to 
be unnecessary to go into various problems as to the nature of this jurisdiction. 
“The fact that a judgment was given in a litigation to which one of the parties 
is a private individual does not prevent this judgment from forming the sub- 
ject of a dispute between two States capable of being submitted to the Court 
in virtue of a special or general agreement between them." However, the 
Court was careful to declare that it had “no power to Control the way in which 
the Mixed Arbitral Tribunal has exercised its functions as regards procedure.” 


30 Series A/B, No. 61. A 

% Article 10 reads as follows: 

“Czechoslovakia, Yugoslavia and Rörums of the one part, and Hungary, of the other 
part, agree to recognize, without any special agreement, a right of appeal to the Permanent 
Court of International Justice from all judgments op questions of jurisdiction or merits 
which may be given henceforth by the Mixed Arbitral Tribunals in all proceedings other 
than those referred to in Article 1 of the present agreement. 

“The right of appeal may be exercised by written application by either of the two govern- 
ments between which the Mixed Arbitral Tribunal is constituted, within threg months from 
the notification to its agent of the judgment of the said tribunal.” 
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The original applieation to the Czechoslovak-Hungarian Mixed Arbitral 
Tribunal, filed by the Peter Pázmány University on December 24, 1923, re- 
lated to landed estates situated in the territory transferred from Hungary to 
Czechoslovakia, which had been taken over by Czechoslovakia. The Uni- 
versity claimed the resteration of these estates freed from any measure of 
sequestration. The Czechoslovak Government had filed a preliminary objec- 
tion with the Mixed Arbitral Tribunal in 1926, claiming that the University 
lacked the requisite legal capacity and that the Mixed Arbitral Tribunal had 
no jurisdiction. On April 15, 1932, the Mixed Arbitral Tribunal fixed time- 
limits for the proceedings in the case; hearings wert held in September and 
October, 1932, and on February 3, 1933, after a series of incidents within the 
tribunal itself, the Mixed Arbitral Tribunal gave judgment, affirming its com- 
petence under Article 250 of tke Treaty of Trianon and declaring that the 
Czechoslovak Government should restore the immovable property claimed 
by the University. 

The Peter Pazmany University was founded by Cardinal Peter Pázmány 
at Nagyszombat in 1635, special privileges being granted to it by the King of 
Hungary, who was also Emperor of the Holy Roman Empire. In 1777 it was 
removed to Buda, and in 1783 to Pest. Certain estates in Slovakia were given 


to the University by Queen Maria-Theresa in 1775, as a perpetual endowment _ 


and foundation. Important changes were made in the administration of the 
University in 1848 and 1849, and since 1870 its budget has been included in 
the Hungarian State budget. In 1918, possession of certain property of the 
University was taken, first by Czechoslovak military authorities and later by 


the civil authorities of Czechoslovakia. In claiming the restoration of this , 


property, the University relied upon Article 250 of the Treaty of Trianon.?? 
This article requires a claim to be made by a Hungarian national and the claim 
must relate to property of whica a Hungarian national has been deprived as 
a result of the measures mentioned. 

It was contended by the Czecaoslovak Government that the University did 
not possess a juridical personality; that if such personality had previously 


32 Article 250 reads as follows: 

“Notwithstanding the provisions of Article 232 and the Annex to Section IV the property, 
rights and interests of Hungarian nationals or companies controlled by them situated in the 
territories which formed part of the former Austro-Hungarian Monarchy shall not be 
subject to retention,or liquidation in accordance with these provisions. 

“Such property, rights and interests shall be restoyed to their owners freed from any 
measure of this kind, or from any other measure of transfer, compulsory administration or 
sequestration, taken since November 3rd, 1918, until the coming into force of the present 
treaty, in the condition in which they were before the application of the measures in question. 

“Claims made by Hungarian nationals under this article shall be submitted to the Mixed 
Arbitral Tribunal provided for by Ar-icle 239. 

“The property, rights and interests here referred to do not include property which is the 
subject of Article 191, Part IX (Financial Clauses). 

“Nothing jn this article shall affect the provisions laid down in Part VIII (Reparation) 
Section I, Annex III, as to property 5f Hungarian nationals in ships and boats." 
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been possessed, it had been lost by the University as a consequence of the 
“nationalization” which took place in the eighteenth century. The Court re- 
jected this argument, holding that the juridical personality acquired by the 
University in 1645 had continued and that the University had undoubtedly 
enjoyed a legal personality at the end of the eighteepth and in the nineteenth 
century. It was therefore capable of receiving the donation of Queen Maria- 
Theresa and other donations in 1775, 1780 and 1784. Nor was the Court able 
to discover any legislative enactment or cther measure which had abolished 


‘the University’s personality. It was ttrged by the Czechoslovak agent that 


the University had been converted into a state establishment with the conse- 
quence that its personality was merged with that of the state. Defining per- 
sonality as “capacity in private law,” including “capacity to be the owner of 
movable or immovable property, to receive legacies or donations, to conclude 
contracts, etc.,” the Court declared that such personality was not inconsistent 
with the very extensive state supervision of the University’s activities.  ' 

Since it possessed a juridical personality, the University had a status as a 
Hungarian national within the meaning of Articles 246 and 250 of the Treaty 
of Trianon; hence the Court concluded that the Peter Pazmany University of 
Budapest fulfilled the conditions necessary to enable it to submit a claim in 
virtue of Article 250 of the Treaty of Trianon. With the exception of a single 
estate; all of the property claimed had been given to the University by Queen 
Maria-Theresa. ‘The Czechoslovak agent endeavored to show that this prop- 
erty had passed to a distinct personality known as the “University Fund,” 
and he relied upon the clause titulo dotis ao perpetuae fundationis in the deeds 
of donation; the Court concluded that this clause did not possess the signifi- 
cance attached to it, and that the term "University Fund," which had been 
"employed in land registers and elsewhere to denote the University regarded 
as a juridical personality," referred to the University in the sphere of private 
law. The conclusion was reached that "the property in question in the pres- 
ent case belongs to the University and therefore fulfills the conditions required 
by Article 250 of the Treaty of Trianon." "The agent for Czechoslovakia also 
contended that Article 250 covered "only private property, rights and inter- 
ests," and that according to Hungarian law the property in dispute was not 
private property; but the Court took the view thatethe distinction between 
publie and private property was not recognized or applied by the Treaty of 
Trianon, and that “the right to submit a claim to the Mixed Arbitral Tribunal 
under Article 250 is not conditional upon the private character of thé prop- 
erty, rights and interests in dispute.” Whe Treaty of Trianon takes two fac- 
tors into account: the person to whom the property belongs, and the territory 
in which it is situated. j $ E 

The Court then examined whether the measures applied by the Czecho- 
slovak authorities to the property in question fell within the scope of Article ' 
250. The Czechoslovak State had applied an ordinance of August 11, 1919, 
which related to measures of compulsory administration and “supervision. 


14 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Both compulsory administration and supervision are included among the 
measures covered by Article 250 of the Treaty of Trianon. Even if the article 
required an element of discrimination, the Court found that such an element 
existed in the measures adopted by Qzechoslovakia; it repeated the view ex- 


pressed in Judgment Nq 7 that "a measure prohibited by an international - 


J agreement cannot become lawful under that instrument simply by reason of 
the fact that the state concerned also applies the measure to its own nation- 
215.33 The conclusion was reached, therefore, that the measures applied to 
the University’s estates by Czeehoslotakia were in the nature of compulsory 
administration or supervision within the meaning of Article 250. Hence the 
University was justified in claiming a restoration of the property. 

By twelve votes to one, the Court rejected the submissions of the Czecho- 
slovak Government and decided that the Mixed Arbitral Tribunal had rightly 
assumed jurisdiction, and had rightly decided that the Czechoslovak Govern- 
ment was bound to restore to the Royal Hungarian Peter Pázmány Univer- 
sity of Budapest the immovable property claimed by it. Each of the govern- 
ments had asked that the other be ordered to pay the costs, but the Court 
found no occasion for departing from the provision in Article 64 of the Statute 
that normally each of the parties should bear its own costs. 

M. Hermann-Otavsky, the Czechoslovak judge ad hoc, dissented from the 


judgment. He took it to have been established that the term “University ' 


Fund" had not been employed as a synonym for the University and that the 
"University Fund" had a separate juridieal personality and was to be re- 
garded zs the owner of the property in dispute, and he reached the conclusion 
that Article 250 of the Treaty of Trianon did not give protection to the prop- 
erty because it was “non-private” property. The University possessed the 
character of a public institution and the property in dispute was “non-private” 
whether it belonged to the University or to the “University Fund." He con- 
cluded that the measures taken by Czechoslovakia were rendered necessary 
by the situation resulting from the extension of Czechoslovak sovereignty 
over the new territory and that such measures were not discriminatory or con- 
fiscatory. l 

Apper.ded to the judgment of the Court is a statement that Judges Busta- 
mante and Kellogg coneurred in the conclusions reached by the Court in its 
judgment; these judges had been present at the hearing and had taken part in 
the deliberations, but were compelled to leave The Hague before the judgment 
was delivered. The statement made follows.a previous practice which is 
quite indefensible and ought to be abandoned; it would seem that judges who 
are absent when a judgment i8 delivered ought not to assume and ought not 
to be pernfitted to assume responsibility for the conclusions reached. The 
practice is particularly objectionable in this case as to the statement of the 
views of Judge Kellogg, for he left The Hague on December 2, almost two 
weeks before the judgment was delivered, “before the terms of this judgment 


“ 33 Cf., Series A, No. 7, pp. 32,83. 
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were finally settled,” and apparently before the preliminary vote in which 
Judge Bustamante particip ated. 


FRENCH-GREEK eee CASE 


On July 15, 1931, the French and Greek Governments concluded a special 
agreement submitting to the Court the question “whether the contract con- 
cluded on April 1/14, 1913, between the French firm Collas & Michel, known 
as the Administration générale des Phares de l'Empire ottoman and the Otto- 
man Government, extending from Septémber 4, 1924, to September 4, 1929, 
concession contracts granted to the said firm, was regularly concluded and is 
accordingly operative as regards the Greek Government in so far as concerns 
lighthouses situated in the territories assigned to it after the Balkan wars or 
subsequently.” Following the exchange of ratifications, the agreement was 
communicated to the Registry of the Court by representatives of the two gov- 
ernments on May 23, 1933. Time limits have been set for the written pro- 
ceedings and the case is due to be ready for hearing on January 26, 1934. 


ELECTION OF OFFICERS 


Article 21 of the Statute provides three-year terms for the President and 
Vice-President of the Court, and Article 9 of the 1931 Rules requires the elec- ' 


` tion to “take place in the last quarter of the last year of office of the retiring. 


President and Vice-President." In aecordance with the latter provision, on 
December 2, 1933, Judge Hurst (Great Britain) was elected President to suc- 
ceed President Adatci, and Judge Guerrero (El Salvador) was reélected 
Vice-President. ‘The new officers entered into function on January 1, 1934. 

On December 2, 1933, also, the Chambers of the Court were reconstituted. 
During the year 1934 the Chamber for Summary Procedure will consist of 
Judges Hurst, Guerrero and Adatci, with Judges Anzilotti and Rostworowski 
as substitutes. During the next three years, the special Chamber for Labor 
Cases will consist of Judges Adatci, Altamira, Urrutia, Schücking and Wang, 
with Judges Rostworowski and Negulesco as substitutes; and the special 
Chamber for Communications and Transit Cases will consist of Judges Guer- 
rero, Rolin-Jaequemyns, Fromageot, Anzilotti and van Eysinga, with Judges 
Rostworowski and Schiicking as substitutes. ° 


RATIFICATION OF INSTRUMENTS RELATING TO THE COURT 


The past year has seen some progress made in the ratification of instruments 
relating to the Court. Ratifications of tke Protocol of Signature of December 
16, 1920, were deposited at Geneva by the Domînican Republic (February 4, 
1933) and Paraguay (May 11, 1933). " Ratifications of declarationSaccepting 
the Court’s obligatory jurisdiction under the “optional clause” also were de- 
posited by the Dominican Republic (February 4, 1933) and Paraguay (May 
11, 1933). Germany’s declaration accepting the Court’s obligatory jurisdic- 
tion was renewed on March 1, 1933 for a period of five years, and a fatification 
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of the renewed declaration was deposited on July 5, 1933. On December 31, 
1938, declarations were in force accepting the Court/s obligatory jurisdiction 
on behalf of 41 states or members of the League of Nations. © 

The Protocol relating to the revision of the Court/s Statute, of September 
14, 1929, has not yet conge into force, though some further progress has recently 
been made toward that goal. Ratifieations were deposited by Lithuania on 
January 28,1933; by the Dominican Republic on February 4, 1933; by Para- 
guay on May 11, 1933; by Venezuela on August 4, 1933; by Uruguay on Sep- 
tember 19, 1933; and by Chile on November 20, 1933. To bring this protocol 


into force, ratifications must still be deposited by. Brazil, Ethiopia, Panama, . 


and Peru.?* 

Ratifications of the Protocol relating to adhesion by the United States 
were deposited by Lithuania on January 23, 1933; by the Dominican Repub- 
lic on February 4, 1933; and by Uruguay, on September 19, 1933. To bring 
this protocol into force, ratifications must still be deposited by Brazil, Chile, 
Ethiopia, Haiti, Panama, Paraguay, Peru, El Salvador, and the United States 
of Ámerica. No progress has been made in the United pe of America in 
this direction during the past year. 


ATTENDANCE OF THE JUDGES 


When the number of judges of the Court was increased from eleven to fif- ' 


teen, in 1930, some apprehension was voiced that the new Court would be too 
large for effective deliberation. Though Article 25 of the Statute, which has 
not yet been amended, envisages a “full Court" of eleven judges, it would 
seem that a “full Court” now consists of fifteen judges. If eleven judges 
cannot be present, the deputy judges are to be called on to sit; but a quorum 
of nine judges continues to be sufficient. ‘Taking into account the possibility 
of two or more judges ad hoc in a given case, the “full Court” may consist of 
seventeen or more judges; in practice, however, this number has never been 
present. At the 26th session, three judges were absent, and, with two judges 


ad hoc, the Court was composed of fourteen members. At the 27th, 28th - 


and 29h sessions, also, three judges were absent. At the 30th session, only 
two judges were absent, and, with the two judges ad hoc, the Court consisted 
of fifteen members. fn fact, the number fifteen has not yet been exceeded. 

Judge Altamira was unable to attend any of the five sessions of the Court 
held in 1933; Jujlges de Bustamante and Kellogg were present at only part of 
one of the five sessions; Sir Cecil Hurst was absent at part of the 27th session, 
and Judge Urrutia was on leave during the 30th session. At no time since the 
reconstitution of the Court i 1930 have the deputy-judges been called upon. 
The new System of leaves, prpvided for by Article 27 of the 1931 Rules, the 
inauguration of which was postponed i in 1981 and again in 1932, was put into 
operation in 1933. 


34 This assumes that no ‘objection to the coming into force of the amendments iam be made 
by the United wies 
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N 
THE PUBLICATIONS OF THE COURT 


The new Series A/B of the Court’s publications, begun in 1931, is a great 
improvement. The combination of the two series, A and B, into a single 
series, is in line with the desire to minimize the distinction between judgments 
and advisory opinions. In addition to the paginatfon of each fascicule as 
such, there is a continuous pagination of the issues by years, so that the series 
may conveniently be bound in annual volumes; some confusion in citation 
may result from the double paginationg however, and a standard form for 
citing the combined series is needed. Each annual volume is to contain an 
index. The present numbering of the volumes of Series C of the Court’s 
publications is an improvement, also, for the former numbering by sessions was 
most inconvenient. Six volumes of Series C have been projected for publish- 
ing the documents relating to the Eastern Greenland Case. Apparently the 
Court has under consideration a proposal that “for the future, an arrange- 
ment should be envisaged under which States would be required to pay the 
whole or a part of the costs of setting up in type and of printing those parts 
of the volumes of this series [Series C] containing their written statements, 
the annexes to those statements, the record of oral statements made on their 
behalf in Court and, finally, documents filed by them during the hearings." 3 


- The adoption of this proposal would be a backward step. There is no reason 


why this expense should not continue to be borne by the budget of the Court, 
for it is to the interest of all states that this series should be continued in its 
present complete form; and the adoption of the proposal might mean that the 
Court would be under pressure to reduce the amount of documentation 
published. | 

Series E of the Court's publications continues to maintain the high stand- 
ard set for it, and these annual reporis are of the greatest value to students 
of the Court's work. A welcome improvement has recently been made in 
the abandonment of blind citations of cases in the "digest of decisions taken 
by the Court.” On the whole, the Court is today one of the best, if not the 
best, documented public institution in the world, and, so far as the writer is 
aware, its publieations are incomparably superior to those of any national 
court or any other international court. 


THE BUDGET OF THE COURT 

As for previous years, the budget of the Court for 1934 has been framed 
to admit of changes in the event of the coming into force of the Revision 
Protocol of September 14, 1929. The estimates for 1934, framed by the 
Court itself, amounted to 1,218,832.11 Dutch florins, as against estimates of 


1,277,076.25 for 1933. On October 11, 1933; the Fourteenth Assembly of 


the League of Nations approved a budget for 1934 of 2,538,827 Swiss franes,99 
as against 2,660,196 for 1933. Fortunately, the Assembly’s strict insistence 


s Series E, No. 9, p. 168. *! League of Nations Official Journal, 193%, p. 1189. 
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on economy has not greatly reduced the money available to the Court for its 
expenses and the actitities of the Court have been in no way curtailed, though 
arrears in the payment of contributions by states have recently been larger 
than usual. ° 


4 
THE CRISIS IN INTERNATIONAL ORGANIZATION 


It could hardly have been expected that the Court would escape the effects 
of the erisis in international organization which has resulted from recent 
events. The Court is not in an isolated position. It is a part of a larger 
scheme of international organization, important changes in which cannot fail 
to affect its activities. On March 27, 1933, the Japanese Government an- 
nounced its withdrawal from membership in the League of Nations, and on 
October 21, 1933 similar action was taken by the German Government; but 
these withdrawals are not effective for a period of two years. Even an effec- 
tive withdrawal would not modify a state’s juridical position as a party to the 
Protocol of Signature of December 16, 1920 to which the Court’s Statute is 


annexed. The Protocol of Signature does not provide for denunciation,?? and 


in twelve years it has not been denounced by any of the parties. A state 
which has ceased to be a member of the League of Nations, e.g., Brazil, con- 


tinues to be a party to the instrument under which the Court is maintained; | 


yet it is no longer bound to contribute to the expenses of the Court, and it 
cannot participate as of right in the elections of judges? Access to the 
Court is not dependent on membérship in the League of Nations, nor does a 
withdrawal from the latter affect the Court/s jurisdiction in à pending case. 
Yet a state which has withdrawn from League membership, or which has an- 
nounced its intention to withdraw, may thereafter be less ready to make use 
of the Court; following the announcement of Germany's intention to with- 
draw from the League of Nations, proceedings in two cases pending before the 
Court were discontinued. 

A state's withdrawal from the League of Nations does not affect the position 
of its national as a judge of the Court; fortunately the tenure of the judges 
is independent. 

3 The Accession Protocol of September 14, 1929 would create for the United States a special 
privilege of withdrawing its adherence. See 1 Hudson, International Legislation, p. 596. 

38 Tf the Revision Protocol of September 14, 1929 comes into force, the new text of Article 4 


of the Statute will take care of this situation. See 1 Hudson, International Legislation, 
p. 584. : 
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THE NATIONAL BOYCOTT AS AN INTERNATIONAL 
DELINQUENCY  » 


By C. L. Bouvé 
Member of the Bar of the District of Columbia 


John Smith, an American citizen, is engaged in a profitable id business 
in à foreign country. He unexpectedly receives information from a reliable 
source that the people of the vicinity plan to attack and destroy his establish- 
ment within twenty-four hours. Smith at once imparts this information to 
the local authorities, who take no steps whatever to protect him. The threat- 
ened attack occurs and his business is either severely damaged or ruined. ft 
is obvious that we have here a case for diplomatie representations. A for- 
eigner residing in a friendly state has suffered injury to his property at the 
hands of the nationals of that state, under conditions where national respon- 
sibility attaches. The state of residence has failed to meet its international 
duty of taking adequate steps to afford the resident foreigner the protection 


‘of the local law; in other words, it has not been diligent in attempting 


to prevent the perpetrator by its nationals of acts violative of the local 
law directed against the foreigner and resulting in injuries to his business 
interests. 

Let us say that, instead of being informed that destruction of his physical 
property by mob violence is being contemplated, Smith is told that in the 
course of the next twenty-four hours the residents of the community will 
cease to have any commercial dealings with him whatever; that this course 
of action is to be taken because he is an American citizen and because his 
goods are American goods; that the avowed purpose of the movement is once 
and for all to destroy his business and permanently to wipe American goods 
out of the local market. He hastens to the authorities with his story. They 
refuse to take any action whatever, telling Smith that there is no law under 
which they can force their citizens either to buy goodsefrom him or sell mer- 
chandise to him. The concerted action on the part of the residents of which 
Smith has warned the authorities starts on schedule, and is steadily main- 
tained until, as the direct result thereof, Smith’s business is ruined. Is this a 
case which would afford legal occasion for espousal by the Department of 
State? The nature of the answer must depend» upon whether or not Smith 
has suffered a legal wrong. * - 

In his Memoranda Presented to the bou Commission, the Chinese 
Assessor, who codperated with the Commission of Enquiry in the investiga- 
tion conducted by it in 1982 bearing on the Manchurian question, refers to 
the 1905 boycott against American goods. He quotes the communication of 
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-the American Minister of August 7 of that year to Prince Ching, informing 
him that the United States Government would hold the Chinese Government 
directly responsible for the loss to American interests sustained through the 
failure on-the part of the Imperial Government to put a stop to the movement. 
“The Chinese Government,” says the author of the Memoranda, “opposed 
the claim of the American Minister and refused to admit it.” An extract 
from Prince Ching’s reply to the American Minister is quoted, wherein it is 
stated that “this idea of a boycott of American goods came directly from the 
trades people. It did not corme, from the Chinese Government which cer- _ 
tainly therefore cannot assume the responsibility.” It is alleged in the 
Memoranda that “the responsibility of the state supposed to be involvedina . 
boycott has never been seriously raised"; that “in no case has it resulted in 
the payment of indemnities" ; that none were demanded by the United States 
in the present instance, or by the British on the occasion of the 1925 boycott, 
although here, too, it is stated that a representative of the aggrieved govern- 
ment alleged the existence of a national responsibility; + and that “one can 
therefore say that international practice does not condemn the boycott as an 
illegitimate method of bringing pressure." ? 

While the fact that two of the members of the family of nations officially 
announce that a course of action followed by a third is an international delin- 
quency which gives occasion for pecuniary redress cannot per se create a’ 
delinquency, it by no means foilows that a failure to demand an indemnity is 
evidence that a delinquency has. not been committed. Nor would such re- 
straint constitute evidence that the course of action complained of is not 
condemned as illegitimate either in international law or practice. Om the 
other hand, it may be assumed that responsible states are not apt to declare 
the existence of national responsibility on the part of a sister state in the 
absence of any legal ground on which to support their contention. The state- 
ment in the Memoranda that the question of national responsibility for a 
national boycott "has never been seriously raised" would seem to be con- 
troverted by the tenor of the diplomatic exchanges between the United States 
and China during the boycott controversy of 1905. 

The matter was first brought to the attention of Prince Ching by the 
American Minister orf June 3, 1905, who on that date was assured that steps 
would be taken by the Chinese Government to stop the agitation. On July 1 
of that year, Prince Ching informed the American Minister, inter alia, that 
“this movement has not been inaugurated wathout some reason, for the re- 
strictions against Chinese entering America are too strong and American 
exclusion laws are extremely*ineonvenient to the Chinese.” From this state- 
ment it Was concluded by theeAmerican Minister that “the movement had a 
certain amount of sympathy” from the Chinese Government; and in his 


i The allegation of national responsibility referred to was not embodied in a statement 
addressed tg the Chinese Government. 
2 Memoranda Presented tothe Lytton Commission, Vol. 1, pp. 411-413. 
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communication to Prince Ching, dated August 7, this view was expressed, and 
was followed by the announcement that the United States would hold the 
Chinese Government responsible for losses accruing from the boycott. On 
August 26, Prince Ching disclaimed govergmental responsibility, adding that 
“at the very first, orders were sent out to crush the mevement on account of 
the'great friendship of our two countries.” In a communication of August 27 | 
to Prince Ching, the Minister again declared it to be the duty of the Chinese ` 
Government to put a stop to the movement. On August 31 that government 
issued an Imperial Edict condemning the boycotting of American goods and 
enjoining upon governors and viceroys the duty of taking effective action to 
stop it. On September 4, Prince Ching informed the Minister that the 
Chinese Government “has taken thorough action in the matter to the end 
that neither Chinese nor American citizens may suffer pecuniary loss.” The 
terms of the edict were ignored, and this circumstance was brought to the 
attention of Prince Ching by the American Minister in a communication of 
September 26, “insisting” upon the taking of “such additional measures as 
may be necessary to secure prompt obedience of the imperial will and proper 
respect for the treaties between the United States and China.” “Immedi- 
ately upon the receipt” of this communication, the Chinese authorities were 
instructed to take the needed action. But the steps taken were inadequate, 


‘and on October 3 the American Minister again addressed Prince Ching an- 


nouncing the necessity of effective action, and declaring that further delay on 
the part of the official who had hitherto failed to meet the terms of the edict 
“will inevitably be understood by my government as a flagrant manifestation 
of hostility by an agent of your government, for whose shortcomings the 
Imperial Government must be held responsible.” Still further delay was 
made the subject of complaint by the American Minister in a despatch to 
Prince Ching of October 30. On November 4 a further communication was 
addressed to Prince Ching by the American Minister “urging the pressing 
necessity of orders being given to the viceroy of the Liang Kuang provinces 
which will compel him to take measures for the complete termination of the 
boycott in his jurisdiction.” A proclamation by the Viceroy in language 
characterized by the Minister in & communication to Secretary Root as 
“vigorous and emphatic” would seem to have been of effect in terminating the 
situation which was the basis of the action taken by the United States on this 
occasion.? : 

The question of China's obligation to put an end to the boycott appears not 
only to have been seriously raised by the United States, but to have been 
pressed to a satisfactory conclusion with marked persistence and vigor. 


' Prince Ching’s initial disclaimer of responsibilty was not accepted by the 


United States. On the contrary, on the receipt thereof by the American 
Minister, the demands of this government that China adopt a course con- 
sistent with the contentions of the United States with respect to national 


5 Foreign Relations of the United States 1905, pp. 206-233. 
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responsibility were: immediately. renewed, persistently maintained, and 
finally respected by hina. Similar action was taken by that government 
on the occasion of the demand of Japan for the suppression of the boycott 
movement initiated in China in 1915 in connection with the “Twenty-one 
Demands.” 4 In the cgse of the British boycott of 1925-1926, for which the 
Canton government repeatedly denied responsibility, a settlement was 
reached by the two governments which did not, it seems, involve any indem- 
nity for boycott losses, and the movement came to an end, at least officially, 
in October of 1926.5 : 

The place of the national boycott in international relazions has to a limited 
extent only engaged the attention of international jurists. This may be due 
in part to the fact that one member only of the family of nations has, so to 
speak, specialized in the use of this instrumentality. During the past 
twenty-eight years, the Chinese people have launched no less than eleven 
major boycott movements directed at nations with which the Chinese Gov- 
ernment was at peace: one against the United States, one against Great 
Britain, and nine against Japan. In considering the subject of national re- 
sponsibility in its relation to boycott, the course of inquiry naturally gravi- 
tates to what seems to be par excellence the field in which the institution is 
developed and applied. 

During their investigation of the Manchurian affair, the members of the 
Lytton Commission of Enquiry had occasion to examine carefully into the 
origin, methods and effect of the nation-wide boycotts which have been 
declared so frequently by the Chinese during the present century. The Re- 
port of the Commission—which includes an additional volume entitled 
Supplementary Documents—together with the material submitted to the 
League by the Japanese and Chinese Assessors who accompanied the 
Commission on its tour of investigation, yields a rich and authoritative har- 
vest of information, and reveals a groundwork of findings of fact without 
which a discussion of legal principles would be unfruitful. 

When the nationals of one state declare a boycott against the nationals of 
another, thé following processes occur: The desire on the part of the people 
of one state to damage the trade of another; the devising of a weapon for that 
purpose; the use of the weapon, and the infliction of the damage in accord- 
ance with the original intent. 

However, goyernmental responsibility by no means necessarily follows the 
perpetration of loss or damage upon the citizens or subjects of one state by 
the nationals of another, even if inflácted with the knowledge and acquiescence 
of the government itself. A damage suffered must take the form of a legal 
injury béfore the path to regiress is clear; for the legal obligation to make 


4 Anti-foreign Boycotts in China, Document A, Appendix No. 7 of the Japanese Assessor 
with the Lytton Commission. 

5 Dorothy J. Orchard, * China's Use of the Boycott as a Political Weapon," Annals of the 
American ‘Academy of Political and Social Science, Vol. 152, p. 259, November, 1930. 
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redress must rest on the perpetration of a legal wrong. The first point to be 
considered in connection with an inquiry as to governmhental responsibility 
predicated on damage resulting from boycott is, Does the damage inflicted 
constitute an injury in international law? Unless there is lodged in boycotts 
some virtue which legalizes all methods used in condu ting them, the answer. 
to the inquiry must depend upon the facts as.they are found to exist in each 
particular case. 

A definite effort to clothe the institution of the national boycott with some 
such sanctity is to be found in the Memor&inda Presented to the Lytton Com- 
mission by the Chinese Assessor. Boycott, it is claimed, is, in its simple 
form, individual abstention from buying products of a certain origin,—a 
spontaneous legitimate manifestation. It is contended that what is legiti- 
mate in the case of the individual is legitimate in the case of associations; 
that the liberty of choice is the fundamental principle on which the legitimacy 
of boycott depends; and that this principle “creates a legal presumption ifl 
favor of anyone who acts upon it.” § 

The argument is this: A boycott represents the exercise of the liberty of 
choice of the individual participants in determining from whom they shall 
buy and to whom they shall sell. This liberty of choice is a legal right inher- 
ent in the individual. Its exercise is therefore legal, and since the boycott 
constitutes such an exercise, the boycott is legal. Consequently, damages 
resulting from the boycott are due.to the exercise of a legal right, and hence 


~ cannot constitute legal injuries which call for redress. 


The force of the argument, as well as its present application, depends upon 
the form of collective action which the term “boycott” denotes. The conten- 
tion apparently takes it for granted that a boycott is necessarily an expres- 
sion of purely voluntary action, with respect to the process of buying and 
selling, on the part of those participating in the movement. While legal 
precedents cannot be successfully invoked to the effect that boycotts can 
never take the form of expressions of & voluntary exercise of the liberty of 
choice, they are unanimous in announcing that the operation of a boycott 
may and usually does involve the subjugation of the will of the individual by 
means of threats and intimidation. 

Ruling Case Law defines boycott as “a combination of several persons to 
inflict loss on a third person by causing others, against their will, to withdraw 
from him their beneficial trade intercourse, through threats that, unless a 
compliance with the demands is made, the persons forming the combination 
will cause loss or injury to him; or an organization formed to exclude a person 
from business relations with others by persuasionpintimidation and other acts 
which tend to violence, and therefore cause him, through fear of sesulting ` 
injury, to submit to dictation in the management of his affairs." " According 
to this definition, the absence of the exereise by the individual of an un- 


ë Memoranda Presented to the Lytton Commission, Vol. I, p. 407. 
? Ruling Case Law, Vol. 5, p. 1096. *. 
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trammelled liberty of choice appears to be the main attribute of the boycott. 
there defined. \ 

The term “boycott” conveys to an Anglo-Saxon mind the conception of a 
situation where persons may be, and generally are, constrained to do acts 
against another which they themselves have a legal right to do; but, as stated 
by Salmond, “it does not follow that because a plaintiff's customers have a 
right to cease to deal with him if they please, other persons have a right as 
against the plaintiff to compel his customers to do so." 8 Of course, action in 
combination is not necessarily illegal. "The difference between what is vol- 
untary and what is compulsory marks the distinction between what is legal 
and what is illegal respecting acts performed in combination. “If,” says 
Salmond, “a case of boycotting can be proved to be more than a voluntary 
combination—if the combination has been in any degree the outcome of 
compulsion exercised on those who took part in it—it becomes thereby an 
illegal and actionable conspiracy. ...”° In the leading case of Quinn v. 
Leatham, one of the chief customers of a British tradesman was compelled by 
threats to discontinue his custom. The House of Lords held that losses sus- 
tained by the tradesman as the result of the withdrawal of his customers 
constituted a legal injury and that he was entitled to sue in damages there- 
for? A has a legal right to withdraw his trade from B. It follows that A 
has a legal right to represent to B that he will withdraw that custom unless B- 
ceases to trade with C. But when, as already shown by the references to the 
authorities cited, A, acting in combination with others, coerces B to withdraw 
his trade from C, legal responsibility results, for C’s loss in trade is the result 
of a conspiracy to intimidate B to the point of taking steps whereby C is in- 
jured. ‘It seems to be definitely established by the decisions of the English 
courts, the Federal courts of this country, and by the courts of many of the 
states of this nation, that C has a legal right to be protected against a loss in 
trade resulting from joint action whereby others, through coercion brought 
to bear on third parties, seek to bring about that loss.4 It would appear, 
then, to be obvious that for the boycotters to injure C's trade by the infliction 
of damage illegal per se upon B whereby he is coerced into refusing to trade 
of to continue to trade with C, would taint the boycott with illegality. An 
examination of the national boycotts here discussed shows that the damage 
inflicted by their operation was the direct result of this particular type of 
coercion,—coercion which took the form of penalizing parties in the position 
of B, by the imposition of so-called “fines,” by the destruction of their prop- 
erty, and by violence to their persons. 

The national boycott is & weapon devised by the nationals of one state 
to inflice damage upon the interests tf the nationals of another. Whether 


. § Law of Torts, London, 1907, p. 441. ? Op. cit., p. 446. 1? 1901, A. C., 495.- 

11 32 L. R. A. (N. SJ, p. 750, fcotnote to American Federation of Labor et al. v. Buck's 
Stove & Range Co., 33 App. D. C. 88; and see specifically to this effect, Duplex Printing 
Press Co. #* Deering et al., 254 U. S. 448, 466, 468. 
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that damage constitutes a legal injury depends on whether the methods of 
conducting the boycott involve a violation of law. Ffence, a state which 
presents a claim against another for injuries resulting from boycott must be 
prepared to establish that the boycott, as coriducted, involved a breach of 
law. Ifthe use of the weapon has been unlawful, natiqnal responsibility may 
result, as in the case of the wrongful use of any other instrumentality suscep- 
tible of inflicting injuries upon aliens. The denial of national responsibility 
for damages resulting to foreigners from the application of boycott, based on 


the ground that the movement originates with the people, is insufficient for ` 


two reasons: (1) the fact that a movement resulting in damage to foreigners 
originates with the people does not legalize it or its effect; (2) the fact that a 
government does not necessarily avoid responsibility for injdries suffered by 
foreigners by showing that they were inflicted, not by it, but by its nationals. 
The essence of a national boycott is publicity. The government must and 
does know what is going on. If the methods employed by the people aré 
unlawful, it is the duty of the government to use adequate means to put a stop 
to the movement. Failure to use these means results in national responsi- 
bility. 


INJURIOUS EFFECTS OF NATIONAL BOYCOTTS 


` It may be well at this point briefly to consider the effect of the national 
boycott on the foreign interests against which it is launched. 

From April through December, 1908, as the result of the boycott of that 
year, Japanese exports to China declined by more than $10,000,000 in com- 
parison with the same period of 1907. According to Orchard, from whom the 
above figures are taken, other factors influenced this decline, “but the decline 
in imports from Japan was relatively four and one-half times as great as from 
the other countries of the world.” The boycott of 1909, of very short dura- 
tion, had little or no effect on the Japanese monthly trade returns. But under 
the pressure of the 1915 boycott of Japan, which was effective only from 
January to June, "the volume of exports from Japan to China, Hongkong 
and Kwantung, compared with the first half of 1914, decreased by $17,900,000 
(gold) or 29 per cent.” However, due to the World War, Japan became sud- 
denly the only source of many manufactured articles,ereducing the net de- 
crease in exports from Japan to China to some 12 per cent. On the occasion 
of the 1919 boycott, Japanese imports actually increased during that 
year compared with the previgus year; but, Orchard tells us, the 1919 
boycott continued into 1920 and 1921, “and its effect in those years was 
much more evident.” In 1920, Japan lost about $29,152,000 in trade to 


the China market. As the result of the 1921 boycott, coupled apparently 


with the aftermath of the boycott of 1919, Japanese trade with China was 
hard hit. The decline of Japan’s export trade to China, says Orchard, 
amounted to nearly $87,000,000, or nearly 14 per cent of the total export 
trade of Japan for 1921. “It cannot be denied,” the author states, “that 
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the 1919-1921 boycotts, whatever they cost China, resulted in considerable 
success.” i2 

In 1925 the boycott, after having been addressed first against the Japanese 
and concentrated with great intensity on the British, resulted in the paralysis 

of British coastal andariver shipping for four or five months in Shanghai and 
central China, and reduced the sales of certain classes of British goods to 
about a third of the normal. At Canton and Swatow, there resulted a com- 
plete stoppage of all direct British trade and “the forcible prevention of all 
communication with Hongkong. .* ."33 On the basis of the trade returns 
of “the seven most important countries” trading with Hongkong in the period 
before the boycott from January, 1921, through June, 1925, the total loss in 
the trade of Hohgkong with all countries is said to have amounted to at least 
$300,000,000 gold in the fifteen months of the boycott.4 The boycott against 

Japan following the Tsingtao incident of 1927 was “an important factor" in 
— the severe depression of Japanese trade of that period. From June to Decem- 
ber, the Japanese trade to China declined by nearly $9,500,000, but, due to 
the amount of trade which came into China from Japan through Hongkong 
and Kwantung, “the actual decrease in Japanese exports to the China market 
amounted to about $2,735,000 in seven months.” 15 

In connection with the boycott imposed as the result of the Tsinan incident 
in 1928, the "Japanese Spinners Ássociation in China estimated the extent of 
their losses at more than $1,000,000 monthly." Orchard compares the year 
1926, instead of 1927, with 1928 for the purpose of computing losses due to 
boycott in 1928; 1927 being a boycott year. The Japanese trade with China, 
Hongxong and Kwantung declined in 1928 by $17,500,000. “The boycott 
also continued in 1929, and for the first five months the loss in trade amounted 
to an additional $19,137,000 compared with 1926.” In August of 1928, the 
North China Herald estimated that there had already accrued in that year a 
loss of $16,000,000. As the result of this boycott, the elimination of Japa- 
nese matches and cotton yarn was “practically completed."!9$ The figures 
thus given represent amounts in gold. 

According to the figures in the Commission's Supplement, Japanese trade 
had already, as the result of the 1931 boycott, suffered a loss of 105,000,000 
yen compared with the results of the preceding year." There is inserted in 
the Supplement the following statement of the effect of the 1931 boycott on 
Japarese residents: 


In places so far apart as Tientsin, Shanghai, Hangchow, Soochow, 
Wuhu, Nanking, Kiukang, ‘Hankow, ichang, Chungking, Shashih, 
Chengtu, Foochow, Wénchow and Yunnan, anti-Japanese feeling seems 
to have been, and still ig, intense. In numerous cases, Chinese servants 
left Japanese by whom they were employed, Japanese were cut off from 


2 John E. Orchard, Japan's Economic Position, pp. 453-461. 
13 Supplement to the Lytton Report, p. 215. u Dorothy J. Orchard, loc. cit. 
15 John 3*. Orchard, op. cit., p. 165. 16 Op. cit., pp. 467—468. 17 P, 239. 
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the supply of food and other daily necessities, and Japanese were subject 
to various forms of abuse and threats. In many gases, Japanese had 
been compelled to flee for safety or to withdraw f ltogether to Japan. 
Many Japanese lost their employment.!? 


. It may be assumed that the above extract is representative i in kind, if not in 
dE of the effects of all national boycotts on Japanese residing in China. 


BOYCOTT METHODS EMPLOYED 


The Commission of Enquiry found thatf*in certain of the movements under 
discussion the government had actually participated in the organization and 
encouragement of boycott activities. But let us consider the case where gov- 
ernment participation is not involved, and where it may be taken as estab- 
lished that the movement originated with and was earried on by private 
parties. It is to such a situation that the argument of liberty of choice is 
applied. : 

In the Supplement to the Lytton Report. it is pointed out that the boycott 
is an ancient Chinese custom in which the merchant guilds played the leading 
part; thet while the European guilds have disappeared or lost their influence, 
the Chinese guilds “are powerful organizations even today.” One of the rea- 
sons for their survival is that, whereas 


in the Western Hemisphere the law has gained at an early date sufficient 
strength to protect the individual against arbitrary attacks on his inter- 
ests, ... (this) ... has not been the case—at least, not to the same 
extent—in China. . . . Both in Europe and in China, the guilds, in 
order to enforce the rules established by them, have found it necessary 
in the interest of their members to invest themselves with a certain 
power, either to impose their will on outsiders (officials and the general 
public) or on recalcitrant elements among their adherents. The co- 
ercive measures used for this purpose were very similar to what we call 
today "boycott." 1? 


The Supplement quotes Morse *° to the following effect: 


All Chinese guilds are alike in interfering with every detail of business 
and demanding complete solidarity of interest in their members, and they 


18 Page 248. It is remarked in the Supplement that information as to the effects of the 
boycott on various Japanese interests is unavoidably, almost excluSively, of Japanese origin 
“because of the fact that no one else is in possession of such documentation” (p. 243). The 
statement quoted is a summarization of the Japanese Assessor’s Document “A,” Appendix 
7; and in commenting on the subject of the methods employed in conducting the boycott, the 
Commission had occasion to remark that “the description given in Document ‘A,’ Appendix 
7, submitted to the Commission by the Japanese Assessor, may be safely taken as correct" 
(p.227). And on this special question of the economic effe&tiveness of the national boycott, 
see Dr. C. F. Remer's excellent contribution to the general subject: A Study of Chinese Boy- 
cotts with Special Reference to their Economic Effectiveness (1933), pp. 35, 42, 49, 64, 111, 
132, and Chapters XIV and XVI. 

19 P. 209. 

20 Hoses Ballou Morse, The Guilds of China, with an account of the Guild Merchant, or 
Co-Hong of Canton. s 
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are alike also in that their rules are not a dead letter, but are actively en- 
forced. The ræult is a tyranny. of the many over the individual, and a 
system of contrél which must by its nature hinder “freedom of enterprise 
and independence of individual initiative.” 


Under the heading Today's Boycotts a Development of Existing Condi- 
tions, the Supplement proceeds: 


It will be noted . . . that many of the most salient characteristics of 
present day anti-foreign boycott movements in China... are... 
modern developments of . . .*well established customs such as the in- 
fluence of organized collectivities over their individual members; the 
faculty to act independently of the authorities, and, if necessary, against 
the authorities; the power of organizing and establishing regulations and : 
of applying them if necessary by coercive measures; the habit of taking 
the law into their own hands, and, most typical of all, the tendency to use 
the boycott as a coercive measure for defensive purposes?! 


-* Burgess is quoted, to show that “the boycott has been used on a larger scale, 
not only by individual guilds, but by the combined merchant and student class 
in China in dealing with international injustices. The most striking instance 
is the boycotting of British trade in Canton. . . .” 22 : 

Referring to the boycott against the United States in 1905, it is stated in 
the Supplement that “in certain cases, organizations were formed to put into 
circulation propaganda for the boycotts, and to enforce the rules.” “A par- 
ticular feature [of the 1908 boycott] was that the Cantonese shipping circles 
at Hong-Kong adopted a resolution for the boycott of Japanese ships to be 
enforced under penalty of heavy fines.” 23 On the occasion of the 1919 boy- 
cott against Japan, Orchard states that “large consignments of goods were 
confiscated and burned in quiet and orderly demonstrations.” And further, 
that “in Hongkong a quantity of Japanese paper valued at $40,000 (Mexi- 
~ ean), together with some porcelain, linen, cotton goods, and matches for 
which no value was estimated, was burned in a single demonstration. . . . 
In Shanghai, they made bonfires of the so-called ‘low-grade goods’ or ‘inferior 
goods’ of Japanese origin that were taken from shops found violating the 
boycott. In many other places, Japanese goods were burnt and destroyed in 
patriotic demonstrations.” A Presidential mandate was issued prohibiting 
the students pushingshe boycott to meddle further in political affairs. The 
mandate was ignored, the demonstrations continued and several hundred stu- 
dents were arrested by the military, as the result of which “merchant’s guilds, 
chambers of commerce, artisans and craftgmen, labor unions and coolies 
joined in the boycott.” ?* “The boycott virtually continued with intermit- 
tent ups and downs during #920, 1921 and 1922, until the Shantung issue was 
settled at the Washington Conference” ?5 . 

On the occasion of the 1923 boycott against Japan, “the actual leadership 


a P. 211. 
. * John Stewart Burgess, The Guilds of Peking, New York, 1028. Suppl., p. 211. 
35 P. 212° 24 John E. Orchard, op. cit., p. 456. 2% Supplement, p. 214. 
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was in the hands of the Chamber of Commerce at Shanghai, which organized 
for the purpose a ‘People’s Anti-Japanese Foreign Polify Association, and 
an ‘Economic War Committee. ” 2€ The boycott regulations were along the 
regular lines. Orchard calls attention to the following notice which was given 
prominence in the Chinese press of Shanghai: "Peogle should regard the 
Japanese goods as poisonous. Do not supply the cruel people with rice and 
wheat. ?' “Thus,” it is remarked in the Commission's Supplement, “the 
boycotters evidently tried to cut off Japanese residents from certain daily 
necessaries of life." 28 Proclamations issfied at the request of the Japanese 
Government prohibiting the movement had for several months no immediate 
effect. | 

The 1925 boycott was directed first against Japan and Great Britain, but 
in subsequent phases the efforts of the participants were concentrated against 
the latter. The movement was of a “particularly violent character.” Ac- 
cording to the Report of the Commercial, Industrial and Economic Situation | 
in China, covering the period July 1, 1925—June 30, 1926, issued by the 
British Department of Overseas Trade, extracts from which are incorporated 
in the Supplement to the Commission’s Report, the boycott “was accompanied 
by violent propaganda, intimidation and bribery.” On the occasion of the 
1927 boycott against Japan, the Commission found, the usual type of boycott 
rules were established, and appear to have been enforced “with the ut- 
most rigour, even to the extent of provoking protests from Chinese mer- 
chants. . . "79 | 

The 1928-29 boycott was declared against Japan as a result of the so-called 
Tsinan incident. In dealing with this particular movement there is included 
in the Supplement to the Commission’s Report the following statement, taken 
from the document presented by the Japanese Assessor: 


Whereas on previous occasions agitators often resorted to acts of 
violence against Japanese merchants, or made unlawful demands upon 
them, the present boycott was conducted with but a few minor cases of 
violence, such as the detention of Japanese-owned goods, efforts having 
been concentrated upon the control of Chinese traders.9? 


Referring to the rules drawn up in the Programme for Economic Rupture 
with Japan, adopted by all the anti-Japanese societies «during 1928-29, the 
Commission states that, in order to enforce them, “a strict control was exer- 
eised on the import and sale of Japanese goods, and offenders were punished 
by the usual means of fines, configcation of goods, and even public exposure in 
a wooden cage. Orchard mentions as a special feature of this boycott that 
the proceeds of fines, of the sales of confiscated Japanese goods and of regis- 
tration fees served to finance the campaign.” 3t &In every important center," 
says Orchard, “boycott committees were formed that undertook to register 

26 Supplement, p. 214. ^. ?^ John E. Orchard, op. cit., p. 462. 


28 Supplement, p. 214. 29 Ibid., pp. 215-216. 
30 Fbid., p. 217. l 81 Fbid., p. 217. *. 
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Japanese goods on hand in the local shops and to fine the merchants holding 
goods not deine or ordered after the boycott began. Confiscated goods 

. . were held in storage or sold at auction, the proceeds going to finance 
the boycott movement.” Three anti-Japanese associations were reported to 
have collected in the form of fines ånd registration fees $1,192,000 (Mexican) .3? 

The 1931-82 boycott was launched primarily as the result of the killing by 
mobs of a large number of Chinese in Korea, following the Wanpoashan in- 
cident in June of 1931, and was continued in force with increased severity fol- 
lowing the events at Mukden of Séptember 18 of that year. 


Propaganda was being spread by means of meetings, placards, hand- 
bills, etc. . . . Samples of posters were shown to the Commission. .. . 
They were often of & violent character. . . . At the same time, slogans 
were posted everywhere over China, and were even printed on bank 
notes. Typical examples of these slogans are the following: 

“Those who buy Japanese articles with this note are either inhuman or 
cold blooded. 

“Anybody who buys enemy articles shall lose his sons and have his 
grandchildren made extinct. 

“Those who buy Japanese articles with this note shall ultimately meet 
with ill fate; a man will be forced to join brigands, and a woman will 
become a slavish prostitute." 33 


Under the title Various Boyeagt Methods, there are mentioned by the 
Commission the compulsory registration of Japanese goods held in stock by 
Chinese merchants; the raiding by inspectors of stores and godowns where 
the presence of non-registered Japanese goods was suspected; the fining and 
exposure to public censure of merchants found to have breached the rules; the 
process of subjecting to “various forms of disapproval and molestation” those 
who travel in Japanese ships, use Japanese banks, or serve Japanese in any 
capacity. “It is clear,” says the Commission of Enquiry, “that a movement 
of this kind, which is conducted in an atmosphere of great national excite- 
ment, cannot be carried through without a certain amount of violence taking 
place.” The Shanghai Chinese press of July.28 reported the bombing of a 
coal dealer’s compound by persons opposing the action of the proprietor in 
handling Japanese goods. An August newspaper report gave the text of a 
threatening letter received by two large Chinese retail firms, ordering them 
to publish a notice in the local press informing the public that they would 
cease to sell Japanese goods. The letter ended with a statement that “a 
week from now we shall send delegates to your premises to ascertain whether 
you have obeyed our orders, failing which we shall blow up your premises.” 34 

It is stated in the Report, proper that “some of the letters reproduced in the 
newspapers were signed the ‘Blood-and-Iron Group’ or the ‘Blood-and-Soul 
Group for the Punishment of Traitors. ” In considering the claim of “spon- 
taneity” made on behalf of China, the Commission states in a later paragraph 
that “it has been clearly shown to what extent the Kuomintang, using the 


|. 32 John- €. Orchard, op. cit., p. 466. 33 Supplement, p. 221. 3 T bid., p. 222. 
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mentality and the methods which the Chinese people have inherited from 
their old guilds and secret societies, has taken control of ghe recent boycotts, 
and particularly of the present one.. The rules, the discipline, and the sanc- 
tion used against the ‘traitors,’ which form such an essential part of the 


` present boycott; show that, however spontaneous, the movement i is certainly 


strongly organized." 35. 

In discussing the ' impression saed in the course of the inquiry,” it is 
stated in the Commission’s Supplement that.until 1925 or 1928 the methods 
used were those “derived from the old gwild practices as described in the 
first section of this memorandum"; ang that beginning with the dates given, 
the direction of the movement was “more and more centralized in the hands 
of the Kuomintang’—the National Party of China; that “itenaturally fol- 
lowed that simultaneously the coercive authority of the boycott leaders over 
their adherents and over the Chinese public at large became stronger than it 
had ever been before.” Referring to the modus operandi of the rose boy-. 
cott associations, the Commission found that there is 

abundant evidence to prove that irregular methods have been used in a 
great many cases, especially with regard to merchants who were sus- 
pected. of dealing in or having in stock J apanese goods in secret. 
Thus the description given in the document-‘A,’ Appendix 7, submitted 
_to the Commission by the Japanese Assessor, may. be safely taken as 
' correct. . Indeed there is no need for a detailed enquiry in each case 
to come to the conclusion that such methods as the cancellation of com- 
mercial contracts for no other reason than the declaration of a boycott by 
a private organization, accompanied by intimidation, the entering of 
private houses, godowns and stores for the purpose of seizing goods, 
forced auction of these goods, the imposition of fines and other punish- 
ments by the boycott organization, have been frequently. used. 


Again: . a 


The truth is rather that irregular practices against Chinese merchants 
who have broken or who are suspected of breaking the rules of the boy- 
, cott are taking place on such an extensive scale that, as an indirect result, 
oe a rights and interests of Japanese residents are constantly 
violate 


A summary of the findings of the Commission of Enquiry with respect to 
the particular point under present discussion —whether the methods em- 
ployed in the Chinese boycott movements directed against foreigners during 
the present century afford merely examples of the exercise of liberty of choice 
inherent in the individual with respect to buying and Sselling,—will be found 
in the following extracts under the heading Final Considerations: 

The foregoing considerations clearly show the serious nature, materi- 
ally and morally, of the boycott as used against the Japanese, and the 
considerable part this powerful weapon has played for more.than twenty 


years in Sino-Japanese relations, and quite particularly during the dis- 
pute under investigation. 


% Report, p. 118. 3$ Supplement, pp. 227—228. .. 
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... The fact that all of these methods are essentially the same as 
those used ingChina of olden days may be an explanation of what is 
happening now, but it shoulc not be accepted as an excuse. When in 
former days a guild elected to declare a boycott, searched the houses of 
suspected members, brought them before the guild court, punished them 
for a breach of grules, imposed fines and sold the goods ‘seized, it acted 
in conformity with the customs of the times. 

. Today things have changed. China has entered the finaly of 
nations. . . . China has accordingly given herself a code of modern laws, 
and wants to be considered kv other nations as an equal among equals; 

. but at the same time she should realize that modern legal principles _ 
are incompatible with traditional Chinese boycott methods. The 
memorandum with which the Chinese Assessor has tried to defend his 
country’s. point of view with regard to the boycott question contains 
‘indications that the Chinese Government has realized the contradiction 
just mentioned. The leitmot:f which runs through all his arguments is 
to the effect that “boycott .. . is pursued, generally speaking, in a 
legitimate manner and under & form which does not involve any respon- 
sibility of the Chinese Government.” .. . Unfortunately the evidence 
at the disposal of the Commission tends to prove the contrary.?' 


It is interesting to note that in the course of the investigation of the boycott 
question by the Commission, certain Chinese, when interrogated concerning 
the effect of the boycott in Shanghai, stated that "the Kuomintang and the 
anti-Japanese associations . . . no longer need coerce and.intimidate the 
people, considering that the Chinese masses no longer cared to deal in or con- 
. sume Japanese goods." 98 

The findings of the Commission are clearly to the effect that the boycotts 
under consideration have been conducted subject to the guidance and control 
of the anti-Japanese organizations up to 1925, and thereafter subject to the 
domination of such organizations working hand in hand with the Kuomintang 
or National Party of China; that the control has been enforced by the as- 
sumption on the part of the leaders of the power to punish by way of fines, 
confiscation of property and even temporary imprisonment; that the power 
. has been exercised; that coercion and intimidation are factors which have not 
for a moment been absent from the picture. The assumption of the power, 
and its constant exercise, of themselves demonstrate that nothing resembling 
a full and free liberty of choice has existed in the individuals participating in 
the various national boycotts under discussion. It necessarily follows that, 
in these circumstances, there is nc room for the application of the theory 
of liberty of choice—the “fundamental principle” on which the disclaimer 
of national responsibility. for injuries resulting from national boycotts is 
based. . 

. These conclusions seem to find full support in an article in the Round 


3 Supplement, p. 247. And see also on this point, Remer, op. cit., p. 240, where the author 
states that the boycott of 1931 made use of all methods of the earlier boycotts and that “in 
some cases the death penalty was inflicted.” 

38 Supplement, p. 223. 
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Table, in which considerable light is shed on the conditions under which the 
1925-25 boycott was conducted. It is there stated th&t intimidation “used 
ruthlessly and on.a wholesale scale” is the chief weapon of the boycotters. 
Emplovees of British firms or residents who did not cease work at once were 
subjected to threats and acts of personal ‘violence whjch took various forms, 
such as the abduction of the wife of a non-sympathizer; the threat to destroy 
property by fire, to desecrate the family graves of obdurate employees or to 
assassinate members of their families. At first the violence inflicted was of a 
“mild” character, consisting in the paradfng of the victims in the streets wear- 
.ihg caps inscribed with the characters “Foreigners’ Dogs.” But later, strike 
breakers were “beaten unmercifully, tied up by thumbs to poles, and exposed 
to the heat of the sun.” Even at Hongkong it was found impossible to check 
. intimidation, whereas at Canton, Swatow and other treaty ports in Kwantung 
the police assisted the boycotters by putting in jail anyone sent them by the © 
Strike Committee. Mention is made of a British steamer at/a West Rivér 
port lying in midstream “whilst armed launches circle round and seize any 
native boat attempting to go alongside,” the boat of offenders in this respect 
being not infrequently destroyed by the boycotters. Passengers’ luggage was 
- searched by pickets and such articles of British origin as it was found to con- 
tain were confiscated. In the face of the evidence emanating from such 
‘sources as the above, it seems impossible to accept the view that the boycott 
methods employed can be correctly described as affording examples of the 
exercise of a liberty of choice in the.matter of buying and selling foreign 
goods. = l l 


FOREIGN LOSSES THE DIRECT RESULT OF UNLAWFUL METHODS 


A summary of the methods employed in the boycott movements under dis- 
cussion shows (a) the confiscation and destruction by self-constituted au- 
_ thorities, acting without the warrant of law, of property legally acquired by 
the nationals of the state in which the boycotts originated; (b) the un- 
authorized infliction of “fines” and physical penalties on those nationals for 
having such property in their possession; (c) unauthorized interference with, 
and prevention, by intimidation and various forms of coercion, of the exer- 
cise by such nationals of the liberty of choice in the matter of buying and 
selling. ; d 

But if was contended by the Chinese Assessor that these are acts committed 
by Chinese nationals to the prejudice of other Chinese nationals; that the 
- matter is one where both offenders and sufferers belong to the same national- 
ity; consequently, that the matter is one of internal consequence to China 
only. In response to this objection, thé Commigsion stated that “it overlooks 
the fact that the ground of the J apanese complaint is not that one Chinese 
national has been illegally. injured by another, but that the injury has been 
done to Japanese interests by the employment of methods which are illegal 


39 “The Menace to Hong Kong,” Vol. 16, Dec. 1925-Sept. 1926, p. 53%. 
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under Chinese law, and that failure to enforce the law in such circumstances 


implies the responsilility of the Chinese Government for the i injury done to ` 


Japan,” 4° , 
Specific contentions put poner in support of the Chinese point of view 


were thus expressed: , 


The boycott has not been directed directly against Japanese merchants 
in China. . . . Nobody has ever tried to make them close their shops or 
to prevent the public irom entering. If a part of their customers had 
turned away from them, it was because, out of their own free will, they 


did not want to patronize them. . . . No Japanese goods belonging to | 


the Japanese people have been seized... . These measures did not, 


therefore, directly cause damage to J apanese subjects. . . . The letter 
and the spifit of the treaties were rigorously observed. There has never. 


happened anything which impaired the liberty of carrying on commerce 
enjoyed by the Japanese by virtue of the conventions which their govern- 


. ment has concluded with China. . .. The Japanese have never been 
the objeet of any coercive measure exercised upon their person or 
property .*” 


A purely voluntary refusal on the wart of an individual to enter into com- 
mercial dealings with another is of necessity a legitimate act. ‘Needless to 
say, no right exists in the resident alien, nor is the right or power recognized 


in the state of which he is a national, to exercise any control over a national 


of the state of residence with respect to the performance of a legitimate act. 
The voluntary refusal of a group of such nationals to trade with the resident 
alien may inflict an irreparable injury upon the latter—may ruin him—but 
the injury is damnum absque injuria, for the cause of the damage was an act 
entered into under every sanction of the law. But the situation changes com- 
pletely when the refusal to trade is of itself the direct result of violations of the 
local law. In the case under discussion the foreign merchant, or his govern- 
ment for him, will state, and in so stating announce the fact, that he is being 
injured in his property rights because various powerful groups of individual 
nationals of the state of residence, not only without the authority of law, but 
in defiance of it, forced his customers to discontinue to do business with him 
under penalty of fines illegally imposed, confiscations not recognized by law, 
“and violence to their persons. 

Under such conditions, governmental responsibility would seem to be 
plainly established, having for its basis the unfulfilled obligation on the part 


of the state of residence to guarantee the resident alien the protection con- ` 


templated by the locallaw. This obligatiorf would exist regardless of treaty 

stipulations; for while the power and right to exclude foreigners are inherent 

n national sovereignty, there is nevertheless the duty on the part of a state to 

give aliens the protection which the local law affords once they are permitted 

to enter and reside within its territory. As a matter of fact, international 
40 Report, p. 120. 


u Memoxanda Presented to the Lytton Commission, by Dr. V. K. Wellington Koo, 
cina Vol. I, p. 415. 2 Dr. Koo, op. cit., p. 420. 
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law demands that the local legal machinery meet a requjred minimum stand- 
ard. Where the right of residence and trade is accorded by treaty stipula- 
tions, it is apparent that the duty to protect must keep step with conventional 
engagements. In this connection it has been suggested that “for a boycott to 
be contrary to treaty engagements in force, the statesshould have expressly 
assumed by treaty either the obligation to prohibit Her subjects from putting 
an end to the business relations which they have had with such and such com- . 
mercial establishments, or the obligation to compel her subjects to order such 
and such goods from such and such countries.” 4$ The statement is correct 
only if it be assumed that the boycott referred to does not involve the use of 
illegal methods resulting in injury to the boycotted foreigner. As stated by 
Fauchille, if by treaty one state permits commercial relations with another 
“she does not guarantee that these relations will be established er will con- 


‘tinue’; nor can “a state compel her nationals or her residents to carry on 


commerce with a given country when they do not wish to do so."** It may, 
however, be safely asserted that when an alien engages in commercial inter- 
course within the territorial confines of a state under treaty stipula- 
tions conceding the right to do so, such an engagement carries with it, at the 
least, a guarantee against the sncroachiment upon or the destruction of the 
right by the illegal acts of its own nationals. 

The contention that the illegal acts have been perpetrated, not upon the 


resident aliens, but upon the nationals of the state of residence will not stand _ 


up under analysis. It'is true that the illegal confiscation of goods was suf- 
fered by the Chinesé owner; that it was Chinese who were subjected to the 
payment of fines illegally ere that “public exposure in a wooden cage” 
was an illegal'act to which Chinese only were subjected. But the avowed 
purpose of the confiscation, of the imposition of the fines, and of the illegal 
incarceration, was to injure Japanese trade. The enforcement of these con- ` 
fiscations, fines and penalties upon the Chinese was the illegal weapon which 
struck the blow which caused the injury not only to Japanese merchants resid- 
ing in China, but to Japanese at home and to Japanese trade. We have, then, 
the avowed purpose, to-wit, the infliction of injuries by means of the boycott; 
the carrying out of that purpose by illegal methods, that is, the confiscation of 
Japanese goods, and the imposition of fines and physital penalties upon the 


- Chinese in order to enforce the boycott; the enforcement of the boycott with 


its attendant injuries to J apanese interests, which constituted the fulfillment 
ofthe purpose. There is no question of indirect damage here, jet the sequence 
of purpose, cause and effect is too plainly EE 


‘ WHERE THERE IS GOVERNMENTAL PARTICIPATION IN THE BOYCOTT 
Where the government itself participates in a boycott, the question of the 
legality or illegality of the methods employed, viewed from the standpoint of 


4 Laferrière, in Revue Générale de Droit International Public, 1910, pp. 288-326, quoted in 
Dr. Koo’s Memoranda, Vol. I, pp. 408-9." Me . 
4 Traité de Droit International Public, Sec. 985 (3). X 
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the domestic law, is pot of primary importance in determining national re- 
sponsibility. If the methods were illegal from the standpoint of the local 
law, that fact would probably be regarded as an aggravating circumstance; 
for governmental participation of itself would constitute at once a violation 
of international law and a breach of treaty stipulations. The high contracting 


. party which had accorded the right would be engaged not only in destroying ` 


that which it had bound itself by contract to permit and preserve, but would 
be employed in annihilating rights which by the law of nations it is its duty 
to protect. | 

In cornection with the question of governmental participation in the boy- 
cott, an interesting and novel situation was presented to the Lytton Commis- 
sion. On behalf of Japan, it was asserted that the Chinese Government took 
an active part in pushing the movement. The contention was denied by the 
Chinese Assessor. In conversations which the Commission of Enquiry had 
with a representative of the Chinese Government, the latter, in response to 
the question as to whether government officials or departments had directly 
participated in certain activities of the boycott, replied that “. . . the Gov- 
ernment had given no such orders; members of the Kuomintang may possibly 
have done so." The Kuomintang is the Nationalist Party of China; but the 
designation affords to Western eyes no clue as to the functions of that organ- 


ization. In contemplation of what follows, it is of importance to note that’ 


the Commission found that until 1925, or possibly 1928, the “national” boy- 
cotts were organized and directed by various unofficial organizations; and that 
“to begin with the boycott of 1925, and quite clearly with that of 1927-28, the 
direction of the movements was more and more centralized in the hands of the 
Kuomintang ... the standard bearer of Chinese nationalism... ." It 
appears from the Commission’s Supplement, and the authorities therein 
quoted, that from the beginning the Kuomintang assumed a position of direc- 
tion and contro! with respect to the National Government and its predecessor, 
the Nationalist Government; that the so-called “Principles Underlying the 
Period of Political Tutelage" were confirmed by the Third National Congress 
of the Kuomintang in March of 1929; that while under these principles the 
exercise of executive, legislative, judicial and other powers was delegated to 
the National Government, “the direction and control of the National Govern- 
ment in the administration of important state affairs shall be entrusted to the 
Central Political Council of the Central Executive Committee of the Kuomin- 
tang." It is not surprising that the Commission puts the question: “What is 
_ the responsibility of a Government which is practically an organ of the con- 
trolling political party of the country ?”—finding, as the Commission does, 
that “the real source of Govepnment power is not the Government itself, but 
the party.’’45 

In the Report proper, the Commissioners, referring to the question of na- 
tional responsibility for injuries resulting from the boycotts, says: 


j 55 Supplement, pp. 222, 227, 229, 248. 
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In this connection, the question of relations between the Government 
and the Kuomintang must be considered. Of the résponsibility of the 
latter there can be no question. It is the controlligg and coérdinating 
organ behind the whole boycott movement. The Kuomintang may be 
the master and maker of the Government; but to determine at what 
point the responsibility of the party ends and that of the Government: 
begins is a complicated problem of constitutional law on which the Com- 
mission does not feel it proper to pronounce.*® 


If, as found by the Commission, the entity entitled the “National Govern- 
ment" operating under the constitutional law of a state “has not a free hand - 


. In the suppression of irregular methods employed by the boycott associa- 


tions,” *' that power must be lodged somewhere in some instrumentality vested 

with sovereign powers. State responsibility may be engendered by the acts of 

any organ through which the state exercises the powers inherent in sover- 

eignty. The government of a state vis-à-vis other Powers is the agency. 
through which the state acts. The real government must be the entity which 

is vested with controlling authority. A state cannot, it is believed, elude 

responsibility by designating as its "government" an organization which in 

fact, as a matter of domestic constitutional law, is not vested with unrestricted 

power to determine policies,-but is subject to the direct control of another 

entity. If the “National Government” is “responsible” to à National Party 
and is "guided" by it, then for all practical purposes the party would appear | 
to’ be the government, the real repository of publie power, of which the visible 
government is the creature, devoid of independent initiative. j 


THE BOYCOTT AN UNWARRANTED MEDDLING IN INTERNATIONAL AFFAIRS 


There is yet another aspect from which the question of national responsibil- 
ity may be discussed, an aspect quite su? generis due to the very peculiar con- 
ditions under which national boycotts have been conducted by the Chinese. 

Characterizing the boycott as an essentially defensive weapon, the Com- 
mission comments on the fact that | 


the Chinese have a tendency to use it at certain moments as a weapon to 
attain positive political aims. This tendency appears from the argu- 
ments which serve to convince the people of the necgssity to “overthrow 
Japanese imperialism” of which the following is an example: . 


"Japanese imperialism depends on financial penetration for its 
existence. Therefore we must crush Japan’s financial influence in 
China to overthrow hér imperialism. This latter can easily be 
attained by securing the abrogation of all unequal treaties existing 
between China and Japan. We must strive to obtain Chinese auton- 
omy in order to foster the growth of eur national products. It is 
likewise an absolute necessity that the severance of economic rela- 
tions with Japan be enforced, and this.must be carried out at all 

~ costs. 


46 Report, p. 120. ‘7 Supplement, pp. 229, 230. 48 Ibid. «p. 246. 
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The Commission found that the methods, varying in degree and not as to 
type employed, ever since 1925 or 1928 when the Kuomintang entered the field, 
were but a repetitiot!! of those adopted in the earlier boycotts of this century, 
" and that the causes of such boycotts as occurred both before and after 1925 
or 1928, the date when the Chinese Government became directly implicated 
in the movement, were the same, to-wit, the acts of foreign Powers which were 
not regarded with favor by the Chinese. The injection of these private ac- 
tivities into the sphere of foreign intercourse was characterized by the United 
States Government, on the occasion of the anti-American boycott of 1905, 
as “an unwarranted attempt.of an ignorant people to assume the functions of 
government and to meddle with international relations." 4? 

The boycott? were inspired by political events with which, under accepted 
rules of international intercourse, it was the province of the government to 
deal. The occasion for the boycott of 1908 was the payment of indemnity 
‘by the Chinese Government for the seizure of a Japanese steamer. “The 
leaders of the boycott announced that the boycott would not cease until the 
damage inflicted on Japanese trade should amount to $10,000 for every dollar 


of indemnity that had been paid to Japan." 5 Here the question between 


the two governments had been closed by the payment of' a given sum of 
money, the incident having been handled by the respective foreign offices. Yet 


a minority of the people of one of the parties to the dispute, dissatisfied with - 


the result, undertook to attempt to penalize the foreign Power; to inflict puni- 
tive damages totally incompatible with the loss suffered. 

Referring to the 1925 boycott, which in its later stages was concentrated 
against Great Britain, and describing the movement against the trade and 
shipping of Hongkong, the Commission of Enquiry states that a blockade was 
immediately instituted against that port, and that certain regulations were 
promulgated by the Chambers of Commerce and the All-China General Labor 
Union in association with the Canton Hongkong Strike Committee of which 
the following are couched in terms of peculiar interest: 

Any British vessel, and vessels of any country passing through Hong- 
kong or Macao, shall not be allowed intercourse with inland Kwantung 
for discharge of cargo. 

All non-Britigh merchandise, and non-British vessels, which do not 
pass through Hongkong or Macao, shall have freedom of trade. 

The Commission quotes from the Report on the Commercial, Industrial and 
Economic Situation in China covering the period July 1, 1925—June 30, 1926, 
from which the following is an extract: ° 

. . . in Shanghai and Central China generally, it [the boycott] para- 
lysed British coastal and river shipping for some four or five months and 


reduced the sales of certain classes of British goods to about a third of the 
normal, while at Canton and Swatow an anti-British boycott was declared 


which has lasted ever since, involving a complete stoppage of all direct - 


48 Foreign Relations, U. S., 1905, p. 223. 
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British trade and the forcible prevention of all — with 
Hongkong. . 

Of the material a hand, the boycotts of 1905, 1908 and 1935 afford perhaps 
the most dramatic instances of the invasion of the field of international affairs 
by individuals through the instrumentality,of the boycott. ‘A similar situa- 
tion is revealed in the boycotts of 1919 and 1923 against Japan. In the 
former, the initiative appears to have been taken by the student unions, whose 
regulations provided, inter alia, that no business was to be done with any 
Japanese; that no cargoes were to be transported on any Japanese ship* and 
that no Japanese bank notes were to be accepted or handled.” The origin of 
the boycott was a political question: the Shantung issue then under discussion 
at the Paris Peace Conference. The 1923 boycott was declared against Japan 
as the result of Tokio’s refusal to reduce the period of the lease of Kwantung 
territory which had been extended by treaty. In this case the Chamber of 
Commerce at Shanghai organized for boycott purposes a “People’s Anti-, 


Japanese Foreign Policy Association” and an "Economie War Committee.” 


Reference to later boycotts in which the Commission, upon investigation, 
found that the Kuomintang took an active part, is omitted as immaterial to 
the point under instant consideration. 

It seems plain that the rules of ordered international intercourse do not con-. 
template the interposition of the activities of the private individuals of a state, 
acting alone or in combination, in the sphere of foreign relations. Agree- 
ments covering questions debated by. the respective foreign offices of gov- 
ernments in the proper exercise of their functions should operate as final 
settlements of the points at issue. If the people are dissatisfied with their 
constitutionally appointed spokesman in this field, the machinery of govern- 
ment providing for his substitution by another whose policy will conform to 
the wishes of the nation may and should be invoked. For the people of one 
state to declare against another a nation-wide boycott of the type under dis- 
cussion because they are dissatisfied with the terms of a treaty which has been 


' concluded between the respective foreign offices and confirmed by authorities 
' vested with the power of confirmation, or because they feel that a settlement 


of a question in. dispute is unsatisfactory, is to indulge in an unwarranted 
attempt to deny finality to the treaty, or to leave the deb: ated point unsettled. 
Viewed from one angle, it is an effort to usurp governmental functions. Such 
an attempt it is the duty of the state to prevent, particularly where the process 
invariably involves the infliction of an injury upon the second state. If the: 
power to take such measures beldngs:to the people, notwithstanding the fact 
that governmental ‘authorities have been held out As their agents for the pur- 
pose of entering into international agreements, then the boycott is in essence 
an act of the state, for which international responsibility necessarily exists. 
If the power is not lodged in the masses—where of course it is not—then the 
government is under the duty to prevent unauthorized interference by its 


$2 Supplement, p. 215. 53 [bid., p. 214. és 
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nationals in the orderly conduct of diplomatic negotiations, and is responsible 
for injuries to fore&gners resulting from such interference, particularly when 
the latter involves wiolations of the local law. 


IS THE Pu COTT ESSENTIALLY A DEFENSIVE WEAPON? 


In eonnection with the point just considered, reference was made to the 
statement by the Commission of Enquiry that eo, although the boycott is 
essentially a defensive weapon, the Chinese Have a tendency to use it at cer- 
tain moments as an instrument to*attain positive political ends.” Reference 
. was also made to the comment of the Commission regarding the use of meth- 
ods which “constitute the modern boycott movement as employed by China 
as a weapon ofdefense against Japan and other foreign countries. . . .”54 It 
must be borne in mind that the Commission had before it for investigation 
facts bearing on the claim that “the boycott is a legitimate weapon of defense 
-against military aggression by a stronger country." 55 But the field of in- 
vestigation by the Commission covered all the boycotts which have been con- 
ducted since 1905. The question which is the subject of instant consideration 
is whether or not a nation-wide boycott directed against the nationals of an- 
other state is essentially a defensive weapon. 

Whether or not the boycott is a defensive weapon depends, as is the. case 
with any other instrumentality capable of inflicting ‘injury to person or 
property, upon the conditions under which recourse is had to its use. Of 
course, if every one of the acts of the foreign states which have called forth 
the application of boycott methods constituted a measure of injustice or 
aggression justifying defensive action, it may be assumed that the responses 
in the form of boycotts represent measures of a defensive character. But an 
act of self-defense presupposes aggressive illegal action directed against the 
_ defender; and the claim of self-defense must be predicated upon the existence 
. of a lawful right to defend. If the so-called measure of defense is the answer 
to an act which does not savor of attack, it is merely an expression of dis- 
approval of the course of action to which it constitutes the response. An 
examination of the causes of the various Chinese boycotts since 1905 seems 
conclusively to establish that many have been conducted under conditions 
where the claim that the boycott is a defensive measure appears impossible to 
sustain. * | 

The boycott of 1905 was caused by a stipulation in the Sino-American 
commercial treaty restricting more severely than ever the entrance of the 
Chinese into the United States. The presence of such a treaty provision in- 
volves nothing which the law regards as an injury ; nor, to express the obvious, 
does it constitute an act of aggression. ‘The injuries inflicted upon the com- 
mercial interests of this govérnment in consequence of the boycott movement 
were not the expression of defensive action on the part of the Chinese, for 
there was nothing against which to defend. The boycott was itself an act of 
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Fd 


Tu 


e 


Y» 


THE NATIONAL BOYCOTT AS AN INTERNATIONAL DELINQUEN CY 41 


aggression based upon the dissatisfaction of the Chinese boycotter with the 
national policy of the United States. In 1908 the boycott, as already ob- 
served, was the result of the payment by China to Jaban of the indemnity 
agreed upon by the two governments for the seizure by the former of a Japa- 
nese steamer. The episode was closed a8 far as the gwo governments were 
concerned. Whether Japan was morally right or wrong in demanding and 
obtaining the indemnity had no bearing whatever on whether the boycott in 
question was a defensive movement. Here again there was no attack against 
which to defend. 

The 1909 boycott against Japan is another satne of an expression of 
popular disapproval attendant upon an agreement already perfected between 
the two governments bearing on the reconstruction and improvement of the 
Antung-Mukden Railway. According to Orchard, the boycott of 1919, which 
began in May before the Peace Treaty was signed, “had the immediate objec- ` 
tive of preventing the Chinese delegates from signing the Treaty for China, 
as well as expressing a protest to Japan." 59 Had the Chinese delegates 
signed the treaty, this would certainly not have constituted either a legal injury 
or an act of aggression, although such signing would not have met with the 
wishes of the boycotting public. Here the boycott movement, involving of 
necessity the infliction of injuries upon a sister state, was initiated for the pur- 


‘pose of stopping the performance of an act of itself legal and non-aggressive 


by the representatives of the government of which the boycotters were them- 
selves nationals. The 1925 boycott, in its relation to Great Britain, was the 


~ result of a clash between Chinese strikers and a police detachment com- 


manded by a British mspector. The ensuing boycott did not constitute a 
defense to what was a fait accompli. 

It follows from an examination of the causes of a number of these boycotts 
launched in China ever since 1905 that they have been manifestations of 


"popular disapproval of legal or political situations which have come into being 


as the result of treaty engagements entered into between the state in which 
the boycotts originated, and a sister state. Other movements of this char-. 
acter have been undertaken, either with the purpose of preventing that from 


- being done which the boycotters did not wish to be done, or because of resent- 


ment for that having been done which they did not wish to be-done. These 
methods have been employed apparently without regard to the question as to 


whether the acts penalized or sought to be prevented were aggressive or non- 


aggressive, legitimate or illegitimate; and analysis establishes clearly that in 
many instances neither aggression nor illegality on the part of the state sub- 
jected to the boycott enters the picture. In sucheinstances, consequently, the 
element of self-defense is conclusively*shown tp be lacking. It goes without 
saying that a national boycott movement can, and does, under certain condi- 
tions, assume the character of a defensive measure; but whether the action 


-taken is defensive is inevitably bound to depend upon the facts of each case. 


5 John E. Orchard, op. cit., p. 455. e, 
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CLOSING OBSERVATIONS 


The Committee of Nineteen (Special Committee of the Assembly) ap- 
pointed by the League of Nations to study and report on the Report of.the 
Commission of Enquiry found that “the use of the boycott by China, subse- 
quent to the events of September’ 18, 1931, falls under the category of re- 
prisals.” 97 The view expressed by the Commission of Enquiry that “it 
seems difficult to contest that the boycott is à legitimate weapon of defense 
against military aggression by a stronger country. . . ."9? was accordingly 
accepted by the Committee. The observations in this article are addressed 
to situations other than those involving reprisals; to conditions as they existed 


prior to September 18, 1931, where the question of the use of the boycott as a, 


weapon of defense against military aggression was not involved.5? 

While an examination of the conditions under which national ee 
have been conducted does not justify the conclusion that such a movement 
could under no circumstances afford an example of purely voluntary activity, 
the truth is that in no one of the instances considered does there seem to have 
been a departure from coercive methods. In considering the question as to 
whether national boycotts give rise to national responsibility, the steps which 
have characterized the conduct of:such movements are the only reliable guide- 
posts to a solution. The record of such methods seems plainly to establish 


that the institution which has come to be known as the national boycott, far’ 


from being an expression of the liberty of choice of the individual, is an instru- 
mentality the efficiency of which has been due to the lavish and unlawful 
exercise of threats and force; and that, generally speaking, it does not, al- 
though of course it may, constitute an example of defensive action. 

It may be concluded that the national boycott, as exemplified by the in- 
stances herein discussed, does constitute an international delinquency for 
which liability may arise under the generally accepted principles of interna- 
tional law.® : 


5' Draft of Report of Special Committee of the Assembly, p. 17. 

58 Supplement, p. 249. 3 

69 After the fall of Tsingtao in 1914, the stationing of Japanese troops there inspired the 
boycott of that year. The boycott of 1927 was launched in response to the presence in 
Shantung/of Japanese treops stationed there to insure the safety of Japanese residents. 
They were withdrawn, but were again despatched to Tsinan in 1928 in view of the imminence 
of a collision between the Nationalist army and the Shantung provincial forces. See Anti- 


foreign Boycotts in China, Document A, Appendix Qd 7, of the Japanese Assessor with the . 


^ Lytton Commission, pp. 7, 12 ànd 15. 

60 Tt, is of interest to note in this connection that at ae 10th Plenary Meeting of the As- 
sembly of the League on Dec. 6, 1932, Mr. Benes, of Czechoslovakia, characterized as hostile 
acts anti-foreign propaganda Aad pe ticularly economic boycott, when systematic, pro- 
longed, organized, supported and “apparently fomented officially. At the 11th Plenary 
meeting, Mr. Politis, of Greece, characterized the unilateral denurciation of treaties and 
the anti-foreign agitation whieh found expression in systematic boycotting organized or 
abetted by the government, as “a xx of aggression and a flagrant violation of international 
law." .* 


~@} 


? 
0 


“RESORT TO WAR” AND THE INTERPRETATION OF THE 
COVENANT DURING THE MANCHURIAN DISPUTE .. 


By H. Laurerracut, LL.D. 


Lecturer in Public International Law, London School of Economics 
and Political Science . | 


I : 

The first phase of the dispute between China and Japan before the 
League of Nations began in September, 1921, when China, following upon 
the invasion of Manchuria by Japanese troops, invoked Article 11 of the 
Covenant and asked the Council to take measures to restore the territorial 
status quo and to determine the amount and the character of the compensation 
due to her as the result of the invasion of her territory. It ended in April, 


- 1938, when, subsequently to the adoption by the Assembly of a report under 


S 


Article 15 of the Covenant, it became clear that no effective action would be 
taken to implement the purposes of the Covenant. The -charter of the 


community of nations organized in and through the League proved, to all ap- 


pearances, to be of illusory value in its fundamental aspect, namely, in the 
undertaking to protect the members of the League from external violence and 
aggression. The prediction of the sceptics that the authority of the League 
would be unable to assert itself if challenged by one of the Great Powers 
seemed to have been amply confirmed. It seemed to have been fulfilled by 
8 successful defiance of the Covenant so unprecedented in its magnitude, obvi- 
ousness and persistence as to constitute a fair test case of the value and of the 
potentialities of the League. 

The element of truth contained in this appreciation of the position is admit- 
tedly great. However, it is not at all certain that the outcome of the dispute 
in its first phase may properly be adduced as conclusive proof of the juridical 
value of the Covenant as distinguished from the political attitude of the mem- 
bers of the League at a given time. The value of thé Covenant as a legal 
document, t.e., as a treaty laying down obligations, as an instrument enabling 
the members of the League to arrive at a collective judgment on the merits of - 
a dispute, and as a juridical starting-point for :ommon or individual effort aim- 
ing at the preservation of the peace, is not necessarily affected by the failure . 
of the members of the League to abide by their oBfigations. The gap between + 
the ascertainment and enforcement of right.:senot necessarily caused by any _ 
inadequacy of the law; it may be the effect of the political conditions and of 
the state of integration of the society in question. Moreover, the value of 
the Covenant as a legal instrument is not necessarily accurately expressed by 
the interpretation put on its clauses by the members of the League in the 
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course of any particular dispute brought before the League. Most of these 
clauses are deliberately : of an elassic nature so as to enable members. s of the 
League, if they so wish, to put upon them an interpretation which reduces their 
legal obligations to a desired minimym. This the members of the League may 
do without exposing themselves to s justifiable charge of a breach of legal duty. 
At the same time, however, there is no warrant for assuming that such an. 
interpretation constitutes an authoritative precedent. It may not be possible 
to stamp conduct resulting from such an interpretation as constituting a 
breach of an obligation. - But it is permissible to examine that interpretation 
and to oppose to it one believed to be more in accordance with legal principle 
and the purpose gi the Covenant. On the other hand, care must be taken not 
to interpret as à breach of the law such actions of the Assembly or the Council 
as are due to the inherent and intentional imperfections of the Covenant as it 
stands at present. The task of viewing in its proper perspective the construc- 

- tion put upon the Covenant by the members of the League in the course of the 
Manchurian dispute is particularly important when we consider that it had 
reference to the crucial articles in the field of promoting and preserving inter- 
national peace and security. These questions included: the scope and mean- 
ing of the limitation of recourse to war as laid down in the Covenant; the limits 
of the requirement of unanimity ; the nature and the applicability of the pro- 
visions as to the guarantee of the territorial integrity and the political inde- 
pendence of the members of the League. It is proposed to discuss here the 
first of these questions as the most significant and most typical of the difficul- 
ties besetting the Covenant. 


IT 


Throughout the Manchurian dispute the members of the League of Nations 
other than China refrained from rezognizing that Japan had resorted to war in 
disregard of her obligations under the Covenant. This attitude they adopted 
when the Japanese troops invaded the three Manchurian provinces in the 
autumn of 1931; when hosiilities or: a large scale broke out in the neighborhood 
of Shanghai in February and March of 1932; and when in 1933 the occupation 
was extended to and beyond the Province of Jehol. The Report of the Lytton 
Commission of Enquiry stated expressly that “this is not a case in which one ; 

* country has declared war on another country without previously exhausting! 
^ the opportunities for conciliation provided in the Covenant of the League ofi 
“Nations. 71 The report of the Assembly adopted this passage of the Lytton? 3 
4 Report. verbatim.” ; 
^ "This interpretation of thé Covenant is not altogether surprising. The ad- 
mission on the part of all or of&ny individual member of the League that there 
had taken place resort to war in the meaning of the Covenant would auto- 


1 P. 126 of the Report. 
? P, 18 ofthe Draft Report: Doc. A (Extr.)-22. 1933. VII. The report was printed in this 
JOURNAL, Vol. 27 (1983), Supplement, pp. 119-152.  ' 


P 


INTERPRETATION OF THE COVENANT 45 


matically bring into being the legal obligations, such as they are, of Article 16 
which provides that “should any Member of the League resort to war in dis- 
regard of its covenants under Article 12,13, or 15, it shall €pso facto be deemed 
to have committed an act of war against all other Members of the League, 
which hereby undertake immediately to subject it” to €he various sanctions 
enumerated in Article 16. The terms of this article are imperative. There is 
only one way of rendering them inoperative, namely, to refuse, if circum- 
stances are such as to render such refusal af all possible, to recognize that “re- 1 i 
_ sort to war” has taken place. This may be possible when for various reasons . 
both parties to.the-dispute,. although engaged in hostilities, attach importance 
to avoiding a formal state of war with its comprehensive, consequences. Tt is 
jn such cases that the question arises whether the other members of the League 
may, while remaining within the four corners of the Covenant, maintain that 
there has taken place no “resort to war” authorizing and necessitating repres- 
sive action as a matter of légal duty. The answer to this question must be 

. based on a legal judgment as to the nature of the acts of armed force which, 
have occurred. The question whether a state of hostilities amounts to a state. 
of war.within the contemplation of the Covenant is a difficult question of laws 
On such a matter the pronouncement of a purely fact-finding body like thé 
Lytton Commission cannot be regarded as necessarily conclusive. Actually 
it is by no means certain that the Commission, which on occasions deprecated 
any intention or, indeed, competence to decide on matters of international law, 
such as the legitimacy of the boycott of Japanese goods? wished to pronounce 
authoritatively on a controversial question as to the meaning of “resort to 
war.” Its opinion on a matter like this could not be more persuasive or de- 
cisive than an opinion of any other group of laymen on an intricate question 
of international law. There is- no compelling reason to attribute to the Com- - 
mission the intention of expressing an opinion of this nature, in particular when 
we consider the outspoken reference, on the next page of the report, to the 
“fact that, without declaration of war, a large area of what was indisputably 
the Chinese territory has been forcibly seized and occupied by the armed forces 
of Japan and has, in consequence of this operation, been separated from and 
declared independent of the rest of China.” It is possible that what the Com- 
mission intended to convey was that the Japanese actioh was not a case "inf 
which one country has declared war on another country without previously! 
exhausting the opportunities for conciliation provided in the Covenant of the’. 
League of Nations.” Undoubtedly, it was not a case of a state of war follow- 
ing upon a formal declaration of war without exhausting the pacific machinery ' 
of the Covenant. But it still. may. have constittted resort, to war without 
previous recourse to that machinery. ° The fact that there was on either 
side no intention of bringing“ about a formal state of war certainly con- 
stituted one of the factors which, in the words of the Commission,* “makes this 
particular conflict at once so complicated and so serious.”’. But it was not a 


3 See p. 120 of the Report. * Àt p. 127. É 
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reason sufficient to render nugatory the obligations of pacific settlement as laid 
down in Article 12 of the Covenant. | 

The pronouncement of the Assembly,.which repeated verbatim the crucial 
passage of the report of the Commission of Enquiry in the matter of resort to 
war, stands in a diffefent category. It is a quasi-judicial pronouncement of 
the highest organ of the League. It’ utilizes the facts as found by 


the Commission of Enquiry not only for the purpose of suggesting a- 


solution of the dispute, but als@ for the purpose of apportioning legal 
responsibility. For, it will be noted, the Assembly referred in this con- 
nection to Article 12 (as well as to Aricle 10), of the Covenant. It-did.not 


‘say-expressly.that Japan had acted contrary to this article. It confined itself 


ene de) AS, 


to an indirect statement tc the effect that “while at the origin of the state of ` 


tension that existed before September 18th, 1931, certain responsibilities would 


appear to lie on one side and the other, no question of Chinese responsibility . 


Gan arise for the development of events since September 18th, 1931.”5 But, 
unless, in view of their failure to proceed to the application of Article 16, we 


are to impute to the members of the League a clear breach of their obligations. 


under that article, it must be assumed that they did not wish to commit them- 


selves to the view that Japan had resorted to war contrary to her obligations | 


under Article 12. Neither, it would, seem,-is “‘resort. to, war, " however inter- 


preted, necessary. as a. condition of. a breach ot Article EDS ` For it could be 


argued, by way, perhaps, of a somewhat strained interpretation, that there are 


other ways of disregarding the obligations under Article 12 than by “resorting 


to war”; it could be argued that the mere failure to submit a dispute, which is 
likely to lead to a rupture, to arbitration, judicial settlement of enquiry by 
the Council constitutes a.breach.of Article 12,which:need, not necessarily be 


` visited by the. sanctions of Article 16. For these sanctions apply only to 


resort to war in 1 disregard of Article 12. However that may be, itis clear that, 
at the time of its report, the Assembly took the view that no resort to war con- 
trary to Article 12 of the Covenant had taken place. Can the finding. of the 
Assembly: that.there had been no. resort to war" be regarded. as. constitutin 
not be out of place e even in the case of a dewon by a disinterested impartial 
tribunal. .It is certainly appropriatein the case of a finding by an Assembly 


.. of States which might, find themselves in the unwilling position of having to ' 
execute their own judgment in admittedly difficult circumstances. 


. i * 


ILI 


The question vibe: acts of force which are not intended as war by the 
state resorting to them, or which are not regarded as such by the state agaihst 


whom they are directed, can be considered as “resort to war" within the mean- ' 
; ing of the Covenant admits of three possible answers: The first is that all 


measures of REN force (as distinguished fron 660 economic force and ‘similar 
€ 
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also Róttger, Die Voraussetzungen für die Anwendung von. Volkerbundmassnahmen (1931), 
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1 


means of compulsion) ansio ‘resort to war," that js to say, that the term . 
war" is not used in the Covenant in its generally accepted meaning. The. 


- second is that the provisions of the Covenant as to reSort to war are violated 


only if there arises a state of war between the parties to the dispute. Thetk . 
third, which the reader, of the present, article, xill-befinvited to adopt, is that x y 





ae 


lies half-way. between these. two interpretations. 


Weighty opinions of writers and the persuasive authority of legal principle 
urge the acceptance of the first view. It will be sufficient to refer to three re- 
cent opinions on the subject. According to Sir John Fischer Williams “on the 
true construction of the Covenant ‘resort to war’ is unilateral intentional ac- 
tion, of a violent or forcible character, taken by one State against the other.” 
Professor Brierly had previously arrived at’a similar conclusion: “It Would 
not,” he says, “be straining the interpretation of the phrase ‘resort to war’ to 
say that it means 'resort-to warlike acts’ whether or not those acts lead as a 
legal consequence to a state of war." * A number of German jurists, including 
Professor Schücking, J udge of the Permanent Court of International Justice, 


-have expressed the same opinion.® 


The reasons for the rejection of the rigid interpretation of“ ‘resort to war” Y VÀ 
as meaning necessarily war in the traditional legal sense have been repeatedly | 
stated. It has been pointed out that such an interpretation would tend to 
frustrate the purpose of the Covenant inasmuch as it would enable members 
of the League to conceal a breach of the Covenant behind a technicality in all 
cases in which a state resorting to force chooses to refrain from bringing about 
a formal state of war and in which the attacked State finds it wiser and safer 
to acquiesce in a stratagem of this nature. The Sino-Japanese dispute has | 
shown how conditions may compel a weak state to refrain from declaring war, | 
expressly or by implication,’ even if in law the effect of a manifestation of an 
animus sas ii is such as to saddle the aggressor retroactively with the 
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s “The ENEN of the League of N ations and Wat,” in Cambridge Law J ournal, V (1933), 
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7 “International Law and Resort to Armed. Force,” ibid. IV. (1932), p. 314. 
8 Sehücking, Rühland and Bóhmert in Zeitschrift für Völkerrecht, XVI (1932), p. 541. See 


pp. 13-16. S 

? International jurists have never accepted the view that a state of war can be brought 
about only by a formal declaration of war., Dr. McNair, in a now classical paper, summed 
up in 1925 the position as follows: He concluded that a state of war occurs, inter alia, 
“upon the commission of an act of force, under the authority of a State, which-is done animo 
belligerendi, or which, being done sine animo belligerendi ‘but by way of reprisals or interven- 
tion, the other State elects to regard as creating a €jate of war, either by repelling forcé 
by force or in some other way; retroactive effect being given to this election, so that the state 
of war arises on the commission of the first act of force.” (Grotius Society Publications, 
Vol. 11 (1926), p. 45.) It would appear from Dr. McNair’s conclusion that a state of war l 
arises if force not undertaken animo belligerendi is repelled by force; there is in such cases a 
presumption of an animus belligerendi on the part of the attacked state. But'it is no more 


~ 


48 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


responsibility for a state of war thus created. The advantages of such a step 
may be of a theoretical character at a time when the willingness and ability of 
other members of the League to apply the Covenant are somewhat doubtful. 
China deemed it wise not to exchange the comparative security of a limited 


. state of hostilities for thé possibly cdntroversial advantage of making Japan 
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retroactively responsible for the state of war, a result which is after all a matter! 
of construction of jurists and not of the practice of states. The literal inter- . 


pretation of the term “resort to war” would thus lead toa position which i is - 


baw on a 


and security. It must also be remembered that if we e interpret literally the 


term “resdrt to war” in connection with the obligations of recourse to pacific 
settlement, we must also interpret in the same way the crucial passage of 
Article 16 which lays down that “should any Member of the League resort to 
war in disregard of its covenants under Article 12, 18, or 15, it shall ipso facto 
be deemed to have committed an act of war. against all thier Members of the 
League, which hereby undertake ii immediately to subject it to” the various 
sanctions provided for by this article. If the term “resort to war” is to be 
interpreted literally, then the same must apply to the term “act of war.” But 
the Assembly of the League has expressly refused to accept such an interpreta- 
tion of the expression “act of war.” In the interpretative Resolution concern- 
ing the Economic Weapon adopted by the Assembly on October 4, 1921, it is 
laid down that “the unilateral action of the defaulting State cannot create a 
state of war,” and that “it merely entitles the other Members of the League to 
resort to acts of war or to declare themselves in a state of war with the 
Covenant-breaking State," and that “it is in accordance with the spirit of the 
Covenant that the League of Nations should attempt, at least at the outset, 


. to avoid war, and to restore peace by economic pressure.” 1° It may be diffi- 


cult. to urge a literal interpretation of the term “war” in the first line of 
Article 16, seeing that the Assembly rejected such an interpretation in the 
third line of the same article.1 i 

In what may be called the jurisprudence of the League t there will be found 
ample authority against the view. that “resort to war "must-be interpreted as 
meaning resort to war in its accepted “technical sense. The International 
- Blockade Committee, arreprésentative body of jurists, appointed by the Coun- 





than a presumption, which can be rebutted if the state concerned expressly disclaims the will 


to bring about a formal state of war. A state cannot be involved in war against its will in 


deference to a theoretical definition of war. 
10 Doe. A. 14. 1027. V. And see ibid. ., P. 82, for the report presented on this matter by the 
Third Committee to the Assembly ‘In 1921. 


n It might be urged that if the Cqwenant had used the term “act of war" in its literal . 


meaning, the detailed enumeration of the sanctions would not be necessary. They would 


follow automatically upon the occurrence of the state of war. It is of interest to note that 


the first American draft of the Covenant contained in. this connection the phrase “shall 
thereby ipso facto become at war with all other members of the League."  (/bid., p. 28; 
Synopsis of the Development of Article 16 of the Covenant.) i 
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cil in February, 1921, interpreted the expression „tesori to war” in violation 
of Articles 12 to 15 of the Covenant as meaning “armed. action" in general. = 
That committee stressed, in another connection, the possible commission of 
acts of war without producing at the same time a state of war. The same view 
was adopted in the report of the Third Cdmmittee to the Assembly i in 1921.18 
The Committee of Jurists who in 1921 interpreted Article 10, expressed the 
opinion that any violation of the territorial integrity of a state constitutes an 
act of war in the general sense of the word," 


IV 


_ What has been said above seems seriously to undermine the rigid interpreta- : 
ition theory, t.e., the view which, basing itself on the wording ‘of the Covenant, 
‘identifies “resort to war" with an express or assumed intention on the part of 
‘both or of one of the disputants to bring about a state of war as between 
"themselves. However, it would be.a:mistake to.assume that, the “rigid” inter- 
pretation. has been entirely disposed. of. That rer preeeeien has against it 
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jurisprudence of the League. But it is supported. by. the wording of the 
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Covenant, a wording of which. we are not at liberty to assume that it obviously 
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conveys a wrong impression as to the intention of the parties. "The wording 
of an international treaty is not a factor of secondary importance in its inter- 
pretation. Neither is it unimportant to remember that when an international 
treaty, in particular a fundamental treaty like the Covenant, uses repeatedly 
an expression which has a technical meaning in international law, the impliea- 
tions of this terminus technicus cannot be lightly dismissed. It is particularly 
difficult to dismiss them when the study of the preparatory work preceding the - 

treaty shows that the expression in question was chosen after another term. _ 
more vague and elastic had been discarded. This is what seems to have hap- 

pened i in the course of the drafting of the Covenant. The original phrase 9 
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“resort to armed force” appearing.in.an earlier draft was replaced by. "resort. | 


T 


10: war? i$ Jt could, of course, be argued that this substitution is not decisive, ` 
seeing that there is no authoritative evidence of reasons for the change; that 
there may not have been any reasons for it except improvement in style; 18 


13 Reports and Resolutions on the Subject of Art.'16 of the Covenant, Doe. À. 14. 1927. V, 
p. 17. 13 Ibid., p. 32. 

4 Doc, A. 24 (1). 1921. V, p. 12. Sir John Fischer Williams, op. ci., pp. 12, 13, cites some 
of these pronouncement a8 supporting the view that “resort to war” is identical with “re- 
sort to armed force.” This deduction is perhaps i in the nature of non sequitur. From the 
fact that a technical state of war is not necessary to constitute resort to force a violation of 
the Covenant it does not follow that every act of armed force is resort to war. What does 
follow from it is that certain acts of force may and thaé,others may not constitute "resort to 
war." 

15 For an account of these successive changes in the wording of the crucial terms, see 
- Röttger, op. cit., pp. 14-16, and Hindmarsh, Force in Peace (1933), p. 183. 

15 See Hunter Miller, My Diary at the Conference of Paris, Vol. V, Doc. 396, p. 277, for à 
passage in the memorandum to the President on the draft of the Covenant of feb. 13, 1919, 
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or that the final text pught to be interpreted in the light of the discarded one. 
These arguments do not convincingly disprove the significance of the change. 
There are also other ®&ctors which must be considered. It is not likely that 
in a Covenant in which the parties deliberately refrained from accepting the 
duties of obligatory arbitration théy wished totally to eliminate measures of 


. armed force of whatever description as a means for enforcing alleged rights. 


Neither is it likely that in a Covenant whose prominent feature is the limita- 
tion of the commitments of the memyers of the League in the field of enforcing 
the duties of pacific settlement, the signatories intended as a matter of unalter- 

[able rule to extend these obligations so as to cover all attempts at settling dis- 


"“ putes by measures of force short of war. The Covenant, like many other 
: international do¢uments, is particularly in this respect a compromise between 
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the determination of the members of the League to preserve freedom of action 
and the recognition of the necessity for assuming a measure of responsibility 
for enforcing the Covenant. This dualism reduces largely the effectiveness 
of the Covenant, but it is a feature which the jurist is not entitled to disregard. 
The Second Assembly emphasized this aspect of the Covenant by interpreting 
the opening paragraph of Article 16 as implying that “it is the duty of each 
Member of the League to decide for itself whether a breach of the Covenant 
has been committed." 17 As the cases in which recourse to war is permissible 


are, on the whole, exhaustively enumerated in the Covenant, this liberty of de- ` 


cision must apparently refer to the controversial question whether the recourse 
to armed force constitutes war in any given case. The objection of many 
members of the League to laying down a definition of aggression, a task which 
in the corresponding sphere of municipal criminal law is of an obvious and 
primary nature, is another example of this tendency to preserve freedom of 
decision. Such freedom would be seriously limited if every resort to armed 
force were automatically to be designated as resort to war within the meaning 
of the Covenant. In 1928 the Third Committee of the Assembly deprecated 


as being dangerous a hard and fast definition of the term “resort to war" on 


the ground that “it might oblige the Council and Members. of the League to 
decide that there had been a breach of the Covenant.” 18 

The practice of the League in the matter is not, of course, without some 
relevance for the interpretation of this aspect of the Covenant. There have 
been a number of instances of resort to force without exhausting the opportu- 
nities of pacific settlement prescribed by the Covenant, but in no case have 





to the effect that “there is a change in verbiage in the Ópening words which use ‘war’ instead 
of ‘the use of armed force’.” However, what appeared to Mr. Hunter Miller (and possibly 
to some of his colleagues) as a mefe change i in verbiage may not have appeared so to others. 
Great care was taken to effect this change in verbiage in all the relevant articles of the Cove- 
nant. See also ibid., Vol. XX, p. 74, for the speech of M. Bourgeois at the plenary meeting 
of the Conference April 28, 1919, in which the expression “recourse to armed force” was 
apparently used as synonymous with “resort to war." 

17 Resolutions concerning the Economic Weapon, Doc. A. 14. 1927. Y, p. 43 

18 Official’ Journal, 1928, Spec. Suppl. No. 64, p. 457. 
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jmembers of the League; acting collectively or individually, chosen to regard 


(such recourse to force as “resort to war” committing them to the application 


\of sanctions under Article 16. In the Greco-Bulgarian gispute in 1925 Greece 
agreed to pay compensation for material and moral damage occasioned by . 
thei invasion of Bulgarian territory, but this cannot be aslduced as showing that 
‘in the opinion of the Council there had taken place a violation of the obligation 
not to “resort to war.” A violation of that obligation would, as a matter of 
law, have resulted, necessarily and automatically, i in the application of the 
measures envisaged in Article 16. The payment of compensation was in this 
case not on account of a breach of the Covenant, but the consequence of the " 
disregard of a rule of general international law ‘prohibiting the invasion of 
territory without good cause. In the dispute between Bolivia and Paraguay . 


` the Council of the League addressed on September 27, 1932, to the two govern- 


í 
n) 
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ments concerned “a solemn reminder that they are legally and honorably 
bound by their obligations to the League not to have recourse to armed force 
to settle the unhappy dispute which has arisen between them, but to refer it 


either to arbitration, to judicial settlement or to the Council.” 1? But this 


statement need not necessarily be interpreted as meaning that every recourse 
to armed force is contrary to the obligations of the Covenant. It refers to re- 


.Sort to force for the purpose of settling a dispute; but this is not the only ` 


‘occasion for resorting to armed-force. The fact is that the Council did not 


treat the action of either party as “resort to war.” The failure of the Assem- | 


bly to recognize that Japan had “resorted to war” against China in the years 
1931-1933 seems thus to find some eRe in the previous practice of the 
League.”° 


V - ZEE E 
The interpreter of the Covenant is, it has been shown, confronted with a 


choice between two riva] constructions: one which takes as the starting-point 
ihe purpose of the Covenant and the effectiveness of its provisions; the other 


i which attaches decisive importance to the wording of the Covenant as reveal- 


ing clearly the intention of the framers of the Covenant. Both can, as we 
have seen, cite a certain amount of the “jurisprudence” of the League in their 


: support. In fact, it does not appear that these two methods of approach are 


19 Official Journal, Dec. 1932, p. 1923 (Minutes of the 69th Session of the Council), 

20 Attention may also be drawn to the report of M. de Brouckére in 1926 which emphati- 
cally takes the view that no "resort to war" can be deemed to have taken place if there 
exists no state of war, and that “a state of war does not really exist until the country at- 
tacked takes up the challenge and thus admits the existence of a state of war." (Doc. A. 
14. 1927. V., p. 68.) The report by the Secretary-General, of May 17, 1927, on the 
application of Art. 16 is clear and emphatie orf this poing: “From the legal point of view, the 
existence of a state of war between two States depends upon their intention and not upon the 
nature of their acts. Accordingly, measures of coercion, however drastic, which ' are not 
intended to create and are not regarded by the State to which they are applied as creating a 


state of war, do not legally establish a relation of war between the States concerned.”  (Ibid.,. 


p. 83, and also in Official Journal, 1927, p. ii i i : 5 +; 
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necessarily contradiqtory. The intertion of the parties can, in case of doubt, 
legitimately be deduced from the purpose of the agreement. This is fre- 
quently a necessary pyocess in the work of interpretation. But itis a process 
which must be approached with grea; caution. For the very purpose of the 
document may be a nfatter of controversy. There is always a danger that 
the interpreter may substitute his own conception of the purpose and scope of 
the treaty for that held by those who drafted and signed it. Thus, in regard 
to the interpretation of the Covenagt, he may be more insistent on stressing 
the inherent purpose of a document »urporting to embody a comprehensive 
system of pacific settlement than on giving due allowance to the intention of 
the signatories to limit their positive obligations so far as possible. On the 


‘other hand, the purpose of the Covenart, such as it may be, must certainly 


be t&ken into consideration to the extent of rejecting an interpretation which 
renders the Covenant meaningless, or which makes it an easy prey for a mere 
technicality. The Covenant would to a large extent be deprived of its mean- 
ing if "resort to war" meant invariably war in its limited technical sense, i.e., 
a state of hostilities accompanied by a manifested animus belligerendi. . The 
interpretation of the Covenant must of necessity be a compromise between 


the two apparently conflicting elemerts, one of which represents the purpose 


of the Covenant as an instrument for the preservation of the peace, and 


the other which gives expression to the intention of the signatories of the’ 


Covenant to retain a substantial measure of freedom of action. Such a 
compromise would consist in a construction which, while not discarding the 
requirement of a legal state of war as a necessary element of the conception 
“resort to war,” at the same time includes, as a possible element of this con- 
ception, what may be called a constructive state of war, i.e., a state of war 
brought about by factors other than the animus belligerendi of the dispu- 
tants and determined by the members of the League judging each case on its 
merits. | 
'The history of international relations shows examples of situations showing 
the possibility of a state of war of this nature. On occasions third states may 


legitimately be of opinion that, so far as they are concerned, war exists, and: 


that, so far as the relations between those states and the contesting parties 


are concerned, resorto war has taken place, releasing rights and obligations ` 


as between the disputants and the third states. This is what may be called 
a constructive state of war. There are instances of third states treating acts 
of force as indicating a state of war although one or both parties to the dis- 
pute were unwilling or legally unable to bring about & state of war. When, 
in 1884, France blockaded &he Island of Formosa, Great Britain replied to 
the notification of the blockadaby insisting that the formal notice of blockade, 
taken in conjunction with the hostilities which had actually taken place, con- 
stituted a state of wart Great Britain then applied to French men-of-war 
the rules of neutrality. A similar, although not identical, situation arose in 


. ` 21 Parl, Papers, France, No. 1, 1885. 
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1902.in connection with the blockade of Venezuela by Germany, Great Britain 
and Italy. 

Recognition of belligereney is another instance oj a state of. war being 
brought about in international law by the act of a third state. During the 


‘controversy concerning the recognition ef the belligerency of the Southern 
States by Great Britain in the course of the American Civil War, the United 
States denied the existence of a state of war for the reason that no legal state 


of war could exist so long as the United States were in law sovereign over the 
Southern States. There was some force in this contention. For, prior to 
recognition of belligerency, there was no state of war in international law for 
the simple reason that one disputant, the United States, was unwilling to recog- 
nize a state of war and the other disputant was in law incapable of becoming 
a party to war in the meaning of international law. In all these cases in 
which the state of war is ereated by an act of a third state, the legal situation 
is a peculiar one, inasmuch as the consequences of the position thus created 
manifest themselves in the first instance only in the relations between the dis- 
putant states, on the.one side, and the third states, on the other. They do not 
automatically let loose in the relations of the disputants inter se. all the vast 
consequences of war. 

It would thus appear that there are two ways of buinen about an inter- 


' nationally relevant state of war. One follows upon the express or implied 


animus belligerendi of the disputants; the other is created by third states 
ignoring the unwillingness, or inability, of the disputant parties to engage in 
formal war. These two kinds of war differ not only in the matter of their 


. origin, but also in their legal results. The first brings about consequences 


both as between the belligerents and as between themselves and other states. 
The second concerns only the relations between the third states and the par- 


- ties in dispute. . 


In the cases referred to above, the third states, guided by considerations of 
their own interest, acted on the view that war existed, although there was no 
war in the accepted meaning of the term. There is, therefore, nothing revolu- 
tionary in an interpretation which makes it possible for the members of the 
League to establish a constructive state of war of this nature in the collective 
interest of the enforcement of the Covenant. The suggested interpretation is 
dictated by two considerations which, it has been shown, cannot be disre- 


c 2l 


* 


garded: the one 18 the necessity of finding a solution which lies half-way be- ' 


tween the identification of arrped force with war and the literal interpretation 
of the term "resort to war"; the other is the necessity of an interpretation which 


22 Professor Quincy Wright, in an illuminating article*tontributed to this JougNAL (Vol. 
XXVI, April, 1932, pp. 362-368), has foréshadoweg very clearly an interpretation here 
adopted. In 1927, in the memorandum already quoted, on the application of Art. 16, the 
Secretary-General of the League drew attention to the possibility of situations in which 
there is no formal state of war between the disputants, but in which third states may find it 
necessary to guide their conduct by- the view that a state of war exists (Doc. A. 14. 1927. 
V, p. 83). "e 
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leaves scope for the exercise of diseretion by the members of the League. 1t 
has not been possible” to accept an interpretation which identifies “resort to 
war” with resort to armed force; neither has it been possible to accept the view 
which limits the conception of “resort to war" to hostilities accompanied by a 
clearly revealed animus belligerendi. ' AGCOPGIgly, if not eey resort; to 
armed force constitutes “resort to war," and if “resort to war" is not neces- 
sarily icentical with a state of war in the accepted meaning between the dis- 
putants. then, clearly, the question Tesolves itself (apart from the clear case 
of a state of war brought about by an animus belligerendi) into a determina- 
tion whieh acts of armed force do and which do not constitute "resort to war." 
Members of the League are entitled to assume "resort. to war" in regard to 
hostilities, not aceompanied by an animus belligerendi, which are taking place 
between other members of the League. They may do it when circumstances, 


of which they alone are judges, seem to them to warrant such a conclusion. 


They need not do it if they are not of the opinion that circumstances justify an 


exercise of discretion in this direction. ‘This is in effect the meaning < of the . 


much quoted pronouncement of the Committee of Jurists who, 1 in ‘connection 
with the Corfu incident, were asked to give an opinion on the matter.’ They 
answered the question put to them by the Council to the effect that “Coercive 


measures which are not intended to constitute acts of war may or may not be 


consistent with the provisions of Articles 12 to 15 of the Covenant,” and that 
“it is for the Council, when the dispute had been submitted to it, to decide 
immediately, having due regard to all the circumstances of the case and to the 
nature of the measures adopted, whether i: should recommend the mainte- 
nance or the withdrawal of such measures.” This opinion, which the Council 
approved (without adopting), was generally. criticized as introducing into 
the Covenant a disintegrating element of uncertainty. Attempts have also 
been made by writers of authority to reduce that element by interpreting the 


opinion as meaning that only such acts of force as are not armed force were 
. consistent with the obligations of the Covenant.** Amidst this criticism the | 


fact has been lost sight of that the committee clearly envisaged situations in 
which recourse to force short of war could be held to constitute a violation of 
the Covenant. 


The opinion of the Gommittee of Jurists which, if properly. understood;subs | 
stantially approaches” the interpretation, ‘suggested i in this article, is undoubts B 


edly Spex to-serigus objections. But these objections are à ‘good, and perhaps 
imperative, reason for amending the Govenant. They cannot be a reason for 
interpreting the Covenant as if such an amendment had already been 
accepted. On the other hand, it ought to be admitted that the suggested inter- 


23 See, for instance, MeN air in the fourth edition of Oppenheim’s international Law (Vol. 
II, 1926), p. 102. 
24 This was, for instance, the opinion of ee Ch. de Visscher, who was a penbe of 


the Committee of Jurists: Revue de droit international et de la législation comparée, 3rd ser., 


Vol. V (1924), p. 377. 
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pretation has the merit of refusing to treat a state of war brought about by 
an express or implied animus belligerendi as a necessary condition of “resort 


to war” under. the Covenant. Tt protects the weaker gtates. from the neces- 


sity of gaining the (at times uncertain) help of the iud at the price of being 
involved in a formal state of war. 9, 

If this interpretation is accepted, then the finding ü the Assembly on the 
nature'of Japan's action does not constitute-a clear disregard of the provisions 
ofthe Covenant. Certainly, the way in which the League exercised its discre- 


tion may form the object of criticism. It might be said that the exercise of 
discretion is relevant in doubtful cases, but that it has no place in a case SO ' 


overwhelmingly obvious as the Japanese action against China. "There is à 
very substantial element of truth in this objection, althouglt it might be said 
that the factors which may legitimately enter into the exercise of discretion 
are not only the scope and the nature of the acis of force with which the 
League is confronted; but also the.general political situation, including the 
actual prospects of the effectiveness of the League’s action following upon 
the finding that resort to war has taken place. One may disagree with the 


League's appreciation of the possible effectiveness of its action, and with its 


view as to the best way in which the peace of the world can be preserved. 
But this is to say that the members of the League acted unwisely. It does 


not follow that in this matter ? they acted in disregard of their obligations.. 


- 


VI 


Tt has been submitted that the Assembly’ s failure to recognize that the f 
action of Japan constituted “resort to war" was due to the way in wuih 
the members of the League, availing themselves of their discretion, inter- 
preted the Covenant. This interpretation produces some legal results. of J 
importance. It lies in the nature of the exercise of discretion which under- 
lay the Assembly’s finding as to the character of the Japanese invasion of 
China that there was no finality about that decision. It had reference to a 


Situation which existed at the time at which the Assembly adopted the report 
inclusive of the recommendations. It could not refer to a situation arising 


in the subsequent course of events as the result of the perpetuation of a situ- 
ation which, although not constituting “resort to war,’* the Assembly clearly 
held not to CE in conformity either with Article 10 or. with Article 12. It 
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eould not cover a situation arising as the result of Japan's failure to comply ` 


with the recommendations of the Assembly. Undoubtedly, as a broad rule, 


25 But not necessarily in respect of other articles of the Covenant, for instance, in regard to 
Art. 10. The members of the League clearly admitted in the report of the Assembly that 


. the conditions for assuming a violation of this article by a fellow-member have been ful- 


filled. This finding was not followed by an attempt at the fulfilment of the obligation to 
preserve the territorial integrity and political independence of another member of the League 
against what the Assembly, in fact, considered to be external aggression. 7. 


there is no duty upon the disputant parties to accept the Assembly? s recom- 
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mendations under Article 15. However, the report of the Assembly in the ` 
Sino-Japanese dispute had a double aspect. Some of the recommendations 
aimed at a solution of the controversy by suggesting changes in the existing . 
status quo,—a timely reminder that the machinery for revising existing inter- ` 
national law is to be found not onlyin Article 19. But the other part of the 
recommendations of the report was calculated to restore the illegally vio- 
lated staius quo. Itis this aspect of the matter which constituted the peculiar 
feature cf the report, a feature which in strict law makes it possible for the . 
Assembly, or indeed for any member of the League, to retrace its steps and to 
find, at &ny future date, that resort to war has now taken place. This sub- 
mission is somewhat startling, and it may therefore be necessary to develop . 
itin some detail. « 

The anomalous character of the procedure initiated by China under Article 
15 at the beginning of 1932 was that acts of armed force had already taken 
place before that procedure, calculated to prevent a rupture, had been initi- 
ated. But Japan is not legally in a position to continue to disregard the pro- 
visions of the Covenant as to resort to armed force for the mere reason that 

she had already disregarded them before Article 15 was invoked. Japan was 
. entitled to reject all the recommendations under Article 15(6), except those 
which were intended to put an end to the acts of armed force on her part in the 
form of the continued invasion and occupation of Manchuria. Japan is in 
this case in the position of a state which, to use the words of a representative | 
of the Committee of Jurists appointed by the Council in 1921, "still attempts’ 
to gain his end by violence” and which must therefore be considered “as a 
belligerent who has violated the obligations” laid down in Article 15, para- 
graph 659 The same view has been put forward in a different form by 
authoritative commentators of the Covenant who point out that the obligation 
not to go to war against the state accepting the recommendation implies the - 
duty not to prevent it by force from exercising its rights as well as the duty to. 
refrain from so-called peaceful occupation of territory?" Japan cannot ere- 
ate the appearance of lawful conduct bv availing herself of the legal faculty 
to disregard the unanimous recommendation. 
Members of the League have, through the Assembly’s report, adopted the 
i view that the Japanese action did not amount to war in its technical meaning. 
Had they adopted the opposite view, then their obligation to apply sanctions 
“would have been absolute and automatic. Were they and are they still at . 
T ‘liberty to take the rejection of the report by J Japan as a starting-point for a 
changed legal construction? Are they legally “at liberty to say: Although no ~ 
fresh hostilities have occurred, different in scope and character from those 
which have already taken place, we believe now that there has been “resort to 
war" in disregard of Articles 12, 13 or 15 of the Covenant? Or are they 
estopped by their previous conduct from changing their view on the matter? | 


?5 A, C. 40 (a), p. 12. 
24Schiicking-Wehberg, Die Satzung des Volkerbundes (1st ed.), p. 596. 
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"They are not so estopped. There is room for argument to the effect that the 
rejection of the report by Japan has radically affected the position, inasmuch 
48S it makes it possible for members of the League to hol that the attitude of 


Japan, taken as a whole, amounts to “resort to war" in the meaning of the . 


"Covenant. As has been pointed out, in thg absence of &ormal characteristics 


of war, like a declaration of war, the appreciation of the exact nature of thes 


hostilities conducted by Japan against China was necessarily left to the judg- 
ment of the members of the League. So lang as the procedure, in which J apan 


| 


participated, of enquiry and conciliation was in progress, and so long as there l 


was a prospect of a solution by conciliation, members of the League could and 


possibly were entitled to maintain that the Japanese action did not constitute. 


a “resort to war” in the meaning of Article 12 or 16. This consideration failed 
with the failure of the procedure of conciliation. It would, therefore, be 
neither inconsistent with their previous action nor repugnant to law if the 
members of the League were at any future time to declare that the failure of 
the procedure under Article 15, coupled with the continued invasion of the 
territory of a member of the League, has decisively influenced their view as to 
the character of the Japanese action, which must henceforth be regarded as a 
“resort to war" with all the consequences flowing from this state of affairs. 
a For, it musi not be forgotten that the report of the Assembly contained a 
‘definite recommendation for the withdrawal of the Japanese troops beyond 
‘the railway zone. The report of the Committee of Jurists of 1924 is not quite 
‘clear c on the question as to the effect oj "cotüpliance c or ‘otherwise with ther recom- 


mendatiéa. ‘of the. Council, to. withdraw, maintain or modify acts of force short “*~ 


: ‘of: war-. Does not the recommendation of the Council (or of the. Assembly) to 
the effect that the measures taken must be withdrawn, imply that they have 
been ab initio contrary to the obligation not to resort to war or, at least, that 
they begin to be unlawful if they are not withdrawn subsequent to the recom- 
mendation? It may be difficult to give a confident answer to the first part of 
the question. The answer to it would probably depend on the circumstances 
of each case. In the Greco-Bulgarian dispute in 1925 Greece had to submit 
to the payment of damages which, by way of a startling departure, included 
moral as well as material compensation. In the Sino-Japanese dispute 
the report of the Assembly spoke by implication of Japanese responsibility as 
from September, 1931. Such a retroactive effect of the finding of the Council 
does not seem to be unreasonable. The fact that recourse to force short of 
war may or may not be contrary to the Covenant should not always operate in 
favor of the peace-breaker. A state which resorts to force runs the risk that in 
the future the Council may adjudge its action not $o have been in accordance 
with the Covenant. However, while the positign may not be entirely clear in 
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regard to responsibility prior to the recommendation to withdraw the meas- . 


ures of force, there ought to be little doubt that the measures become 2 illegal 
ex nunc upon the failure to comply with the recommendations. Ti does not 
“matter whether the recommendations are made "under ‘Article 15 or Article 11. 


j 
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Tt would appear, therefore, that, notwithstanding the pronouncement of the 
Assembly refraining from admitting that the action of Japan amounted to 
“resort to war" contgary to the provisions of the Covenant, such pronounce- 
ment Coes not necessarily, in view o? the special circumstances of the case, 
ipartake of the character of finality. It did not mark the end of the proceed: 
ings; it was, in a sense, an interlocutory judgment; it referred to one stage of 
the dis»ute. The (somewhat academic} device of non-recognition is not the 
only ekeck upon the successful aceamplishment of an unlawfuldesign. ‘There 
hovers over it, like the sword of Damocles, the ever-present possibility of the 
members of the League availing themselves at any future date of their dis- 
creticnary right of finding thet “resort to war" has taken and is taking place. 


VII 


The principal conclusion of this article is that the interpretation put by the 
Assembly and the Council upon the term “resort to war" in connection with 
the Manchurian dispute cannot be rejected outright as legally inaccurate. 
| “Resort to war" may be deduced constructively from the recourse to armed 
force. but it 1s not synonymous with the use of armed force. The members 
of the League are competent to establish such constructive resort to war; but 
they sre not under a legal obligation to do so. 

Undoubtedly, there was nothing in the Covenant which sonpetied members 
of the League to adopt in the Manchurian dispute the construction for which 
they actually made themselves responsible. Their action would be equally 
consistent (or y perhaps more consistent) with the Covenant if: they had : ar rived l 
db à a different conclusion.” At the same: ‘time, However,’ ‘thisis not a casen 
. which X cài be asserted with confidence that members of the League disre- 
garded their obligations under the guise of an interpretation of the Covenant. 
Unusual as it may seem, the implementing of the purpose of the Covenant in 
the matter of securing peace is, by virtue of a legal provision, left to a large 
_ extent to what is essentially a poleieal decision. Undoubtedly, the Assem- 
bly’s discretion is to be exercised within the law, but the margin of discretion 
left bv the Covenant is very wide, much wider than that permitted by the 
interpretation according to which resort to war is constituted by “unilateral 
Antentional action, of a violent or forcible character, taken by one State against 
the other.” 28 "For if that latter interpretation were to be adopted without 
qualifications, then the finding of the Assembly in the Manchurian dispute 
woulc be clearly and manifestly wrong; it would in fact constitute a violation 
of the Covenant in the garb of a legal construction, To this view the writer 
is unwilling to subscribe. e 

The wide measure of discretion left in this matter to the members of the 
League does not mean that tte Covenant as at present constituted is juridi- 
cally, es an instrument limiting recourse to force, altogether without value. 
It merely means that the Covenant does not indiscriminately and automati- 


. 28 Sir John Fischer Williams, op. czt., p. 14. 


r 


INTERPRETATION OF THE COVENANT  . 59 


cally render ilegal all acts of armed force.. Butit means s also thatit authorizes : 
the finding and treatment as illegal of such acts of force as members of the 
League may wish to treat as such, having regard to the nature of the case, to 
general political considerations, and to their attitude toad the idea of col- 
lective enforcement of peace. The applicagion of tke Obvenant is thus, by its 
very terms, a function of the ability and the willingness of the members of 
the League to apply it. This willingness and ability are in turn to a large: 
extent a function of the degree of the universality of the League. If members 
of the League wish to declare measures of armed force illegal in a particular 
case, they are legally authorized and entitled to do it; but they can, without 
acting illegally, refrain from doing so. This fact uhdoubtedly constitutes a 
limitation of the effectiveness of the Covenant as an instrumené for the promo- ` 
tion of international peace. But it is not a limitation as far-reaching as may 
seem at first sight. If recourse to force short of war is in fact so comprehen- 
sive as to leave no doubt that. 1t actually. approaches or constitutes war, then. 
the resort to armed force will as a rule amount to a violation.of the territorial 
integrity and political independence, and will thus fall under the provisions of 
Article 10 of the Covenant which, it is believed, does not require formal re- 
course to war as a condition of its applicability. 
Enough has been said to suggest that the manner in which the Council and 


the Assembly of the League interpreted the expression “resort to war" need — E 


not be regarded as contrary to the letter of the Covenant. This does not 
mean to-say that the interpretation adopted would be adopted by an impartial 
judicial agency which is not itself directly concerned with giving effect to the - 


interpretation adopted. Neither does that interpretation eonstitute a binding 


precedent for the future. There is no compelling reason to interpret the find- : 
ing of the Assembly as meaning that it is now fixed law that only resort to 
formal war constitutes a violation of the relevant provisions of the Covenant. 
It was an attitude confined to and dictated by the circumstances of the case, 
by a situation which, in the words of the Assembly’s report, showed “many 
features without an exact parallel in other-parts of the world.” ?9 The Assem- 


-bly and the Council remain free in any future case, or, indeed, at any further 


stage of the Sino-Japanese dispute, to attach a different result to their 
interpretation of the term “resort to war.” ‘Neither dqes the interpretation 
adopted by the Assembly signify that there is no imperative necessity for re- 
moving the ambiguity surrounding the Covenant in the matter. It only 
means that the Assembly and the Council took a cartain view of the political 
conditions in the world, of the lacking universality of the League, and of the 
resulting prospects of the enforcement of the Covegant. There may be ample 
reason for criticizing the way in which the members of the League availed 
themselves of the discretion reserved to them by the letter of the Covenant. 
They may have dealt a serious blow to the League and to their own collective 
and individual security. ‘They. may have recoiled from a small risk at the 
29 P, 18. ". 
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heavy price of permitting force to remain triumphant, if only provisionally. 
But nothing is gained by adding an accusation of illegality to the charge of 
lack of wise courage and political foresight. Such an accusation would as- 
sume that the present wording of the Covenant is clear and satisfactory, an 
assumption which pa experienceeloes not ee us to accept. 


"P 


THE UNITED STATES-PANAMA GEN#RAL CLAIMS 
COMMISSION» 


By Brrr L. HUNT 
Agent of the United States 


Since the reasoned decisions of international arbitral tribunals are tending 
constantly to influence, in larger degree, the development of a sound body of 
international law, a broad interest naturally attaches to the decisions resulting 
from any such general claims arbitration as that of the Governments of the 
United States and Panama which was concluded on June 30, last.* 

The Commission was in session during the months of March, April, May 
and June only and, during that period, adjudicated twenty-three separate 
cases, involving fifty individual claims, and thus doubtless established a prec- 
edent. for expeditious adjudications of international claims “in accordance 
with the principles of mternational law, justice and equity,” not to mention 
the dismissal, during the same period, of another case, involving fifty-six in- 
dividual claims, on the ground of lack of jurisdiction. 

Such expedition, however, was not made possible by the simple character of 
the claims adjudicated. In truth, the Commission was presented with many 
novel and important questions, and rendered some decisions which will doubt- 
less elicit more than ordinary interest, if not, in all cases, unanimous approba- 
tion. It is not the purpose to discuss here all of those decisions. Mention 
may be made, however, of a few of those decisions which are of particular in- 
terest because they bear upon certain still indeterminate points of law, that is 
to say, decisions which approach the nebulous border line between the definite 
and the indefinite in matters of relative rights under international law. 

Probably the most interesting decision of that kind relates to the "right of 
innocent passage" of a merchant vessel through the marginal seas of another 


1 This arbitration was conducted in pursuance of the General Claims Convention which 
was concluded between the two governments on July 28, 1926, tatifications of which were 
exchanged on Oct. 3, 1931 (U. S. Treaty Series No. 842; this J OURNAL, Supplement, Vol. 27, 
p. 38), and a supplemental convention of Dec. 17, 1932, ratifications of which were exchanged 
on March 25, 1933 (U. S. Treaty Series No. 860). 

The Commission met, for organization purposes, on Oct. 3, 1932, with the following per- 
sonnel: Presiding Commissioner, Dr. Miguel Cruchaga Tocorial; Chilean Ambassador to the 
United States; American Commissioner, Joseph R. Baker, Assistant Legal Adviser of the 
Department of State; Panamanian Commissioner, Horacic F. Alfaro, Minister of Panama. 
Dr. Cruchaga retired in October, 1932, to become Minister for Foreign Affairs of Chile. 
The Commission rendered no decisions. during his presidency, but re-convened in March, 
1933, with the following personnel: Presiding Commissioner, Baron Daniel Wigbold van 
Heeckeren, of Holland; American Commissioner, Elihu Root, Jr.; Panamanian Commis- 
sioner, Dr. Horacio F, Alfaro. j 
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. country. No one wquld seriously dispute the jurisdiction of a country over 
its maremal seas. Nor would one seriously dispute the right of merchant ves- 
sels, in times of peace, to pass through such marginal seas en route, on an 
innocent voyage, between the ports of two other countries. To just what'ex- 
tent, however, vessels &ngaged in spch “innocent passage” are immune from 
arrest or other civil process, involves a question which until now has remained 
in the twilight zone of uncertainty. The claim in question, that of the Com- 
pañía de Navegación Nacional,’ grey out of the arrest of a Panamanian mer- 
chant vessel by the marshal of the District Court of the United States while 
the vessel was passing through the marginal seas of the Panama Canal Zone. 
The vessel was libeled to recover damages allegec to have resulted from a 


collision between it and an American vessel, which had occurred on the high. 


seas many months before. The case was settled out of court. The interna- 
tional claim was presented by the Panamanian Government, however, on the 
ground, emong others, that the Compania de Navegación Nacional had been 
compelled to make the settlement because of the arrest and libel proceedings, 
contending that they constituted a violation of the right of “innocent passage,” 
and that, consequently, liability for the damages to the company resulting 
from the settlement rested on the Government of the United States. The tri- 
bunal, by a course of logic which would seem to be free from successful attack, 
found that the claim could not be sustained because alleged “exceptions to the 
completeness” of the “clearly established” sovereignty over the three-mile 
zone “should be supported by clear authority,” “there is no clear preponder- 
ance of authority to the effect that such vessels when passing through territorial 
waters are exempt from civil arrest” and, “in the absence of such authority, 
the Coramission cannot say that & country may not, under the rules of inter- 
national law, assert the right to arrest, on civil process, merchant ships pass- 
ing through its territorial waters.” Perhaps this decision may point the way 
to a solution of this vexed question which engaged tae attention of the Codi- 
fication Conference at The Hague in 1930. The rezlies made by the various 


governments to the questions formulated on this subject by the Preparatory - 


Committze for the Conference showed considerable divergence of opinion.‘ 
Under the terms of this decision, the exercise of jurisdiction in cases similar to 
that of the Compatiiasde Navegación Nacional seems to depend entirely upon 
the will of the sovereign. i 

It is frequently contended that the laws of a sovereign state are matters of 
its own exclusive concern so long as they apply alike to nationals and foreign- 
ers, and that foreign governments can not properly complain of the effect of 
such laws upon their nationals who have taken up residence or acquired prop- 
erty there. The decision of the Commission in the De Sabla case confirms 


2 See, in this connection, article by Prof. Jesse S. Reeves, this JougNAL, Vol. 24 (1930), p. 
486. l 

3 Docket Registry No. 26. 

* See Publication of League of Nations, No. C. 74. M. 39. 1929, V, p. 78 et seg. 
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once more the unsoundness of that contention in so far as jt seeks to maintain 
inflexibility of the general principle. The claim of the United States on behalf 
of Marguerite de Joly de Sabla ® resulted in a substantial award against the 
Panamanian Government on account of damages flowing from defective local 
laws concerning the protection of rights in meal estate arfd from improper acts 
of officials under those laws. . That decision appears to constitute a precedent 
on an important point of international law—not on principle, perhaps, but 
upon the application of the principle. ' ¢ 

The facts of the case were considerably complicated but, 1n essence, were as 
follows: Claimant owned a large tract of land in Panama, title to which was 
duly registered and maps of which had been furnished, on several occasions, 
to appropriate local authorities. No maps had been prepared*by the govern- 
ment to distinguish national from privately-owned lands as the National 
Assembly had, by repeated enactments, directed to be done. Without any 
definite knowledge on the part of the government as to the extent of 
government-owned and privately-owned lands, respectively, laws had been 
enacted authorizing the government to make leases and grants to private in- 
dividuals upon the basis of applications alleging that the lands applied for 
were national lands, provided that during a certain period of supposed pub- 
lication of the applications no “opposition” actions were instituted by persons 
showing paramount rights to the lands. The laws, in effect, therefore, per- 
mitted the government to lease or dispose of private properties provided the. 
private owners did not, in the case of each application, assume the burden of 
preventing such action by “oppositions” undertaken at their own expense. 
The principle of those laws appeared to be contrary to the seemingly universal 
custom of charging everyone, governments included, with knowledge of the 
rights of others and of enjoining upon them the obligation fully to respect such 
rights. Improper as the laws were in principle, they led, in their application, 
to many abuses, such as petitions for lands known to the petitioners to be 
privately-owned but designated by them in the petitions as national lands; 
improper and indefinite designations of the location and boundaries of the 
lands applied for, thus making it impracticable or impossible for owners to 
enter the indicated “oppositions”; repeated applications for the same lands 
after “oppositions” to previous applications had been successfully made by 
the owner, one successful “opposition” affording no real protection against 
other applications for the same lands, et cetera. 

Although the authorities had recognized claimant’s rights in at least two 
such “oppositions,” had acknowledged receipt of maps and title documents 
filed by her, and had allowed the registration of the titles, the national govern- 
ment, in pursuance of these laws, had sold numgrous portions of her lands to 
other private individuals and had leased numerous other portions to itinerant 
"agrieulturists" who had despoiled the land of its forests and injured the soil 
both by burning the felled timber and by promoting an injurious “second ` 


5 Docket Registry No. 11. - . 
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growth.” In thesescircumstances, the tribunal held, in effect, that such laws, 


especially with respect to matters of defensive procedure; were below interna- 


tional standards, and that the grants and leases of the private lands, which had 
been made by the government, even in the absence of any defense measures on 
the part of the ownetss, constituted “wrongful acts for which the Government 
of Panama is responsible internationally." The Commission said: 


There is great force in the contention of the claimant as to the hardship 

imposed on her by forcing her*to resort to opposition on each application. 
. The facts of the case show that one opposition, even when successful, ac- 

complished no more than to kill the particular application opposed, and 
did not even prevent subsequent grants to the identical persons who had 
previously been successfully opposed. Beside the many adjudications 
actually made, a number of other applications were filed which never 
went to completion. To protect herself by oppositions the claimant 
would have had to keep a constant watch over the publication of edictos 
and file an opposition to every application. which might, by its terms, 
possibly envisage the adjudication of part of her lands. 

The Commission therefore finds that the machinery: of opposition, a 
actually administered, did not constitute an adequate remedy to the 
claimant for the protection of her property. _ 


* * * 


As to the adequacy of the remedy of opposition to the licenses, the 
claimant’s case is even stronger than with respect to adjudications. No 
publication of applications for licenses was required by law. As a result, 
the first knowledge that licenses had been granted came from actual dis- 
covery of the licensees on the land. The fact that oppositions were al- 
lowed until the land was scwn does not relieve the hardship which this 
system imposed on private owners having large estates. Small tracts can 
be sown in a very short time. The eumbersomeness of a system which 
required the claimant to oppose 123 applications for cultivator’s licenses, 
after discovering the licensees on her land prior to planting, and gave her 
no general remedy, is obvious. | AN 

The Commission therefore finds that the authorities should have af- 
forded the owners of Bernardino protection, by denying applications for 
grants and licenses thereon, and that Panama cannot avoid liability be- 
cause of the claimant's failure to oppose each application. 


* L3 * 
* 


The Commission concludes that the adjudications and licenses granted 
by the authorities on Bernardino constituted wrongful acts for which the 
Government of Panama is responsible internationally. It is axiomatic 


that acts of a government in depriving an alien of his property with- 


out compensation impose international responsibility. Panama has at- 
tempted to justify theresult reached by asserting that the claimant failed 
to comply with the dutieg and take advantage of the remedies created by 
Panaman law. This justification the Commission, for the reasons stated, 
finds to be unsustained. In so finding, no imputation of bad faith or dis- 
crimination 1s made against the Government of Panama or its land au- 
thorities. As the public statements of its high officials show, it was 
endtavoring throughout this period to bring order out of a chaotic system 
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of public land administration. In such a period of development and re- 
adjustment, it is perhaps inevitable that unfortunate situations like the 
- present one should arise. It is no extreme measure to hold, as this Com- 
mission does, that if the process of working out thefsystem results in the 
loss of the private property of aliens, such loss shpuld be compensated. 


While, therefore, the provisions of local faws with respect to real estate are 
not, generally, regarded as a proper subject for international inquiry, there will 
doubtless be little dissent from the decisio in this ease, which holds that even 
the laws with respect to rights in real estate must conform to a certain standard 
in order to.avoid international liability for injuries resulting from the applica- 
tion thereof to the rights of foreigners. , 

The trend of events toward inevitable general recognition of bhe indisputable 
propriety, in appropriate cases, of asking arbitration of the question as to the 
correctness of decisions of municipal tribunals of last resort is being most per- 
sistently and tenaciously opposed in some quarters. Such opposition appears 
to be based upon false logic. The reasoning seems to be that the municipal 
court of last resort is clothed with such a degree of infallibility that a sugges- 
tion by another nation of the possible impropriety of one of its judgments con- 
stitutes a departure from that respect which should always be shown by the 
authorities of one government for those of another. When, however, such a 
suggestion is made by a friendly nation, on reasonable grounds, it would seem 
that an offer to submit the question to the determination of an impartial in- 
ternational tribunal would be more consistent with a professed conviction of 
the unimpeachable correctness of the judgment in question than would the de- 
termination to withhold it from the open, fair and impartial scrutiny of such a 
judicial body. 

The claims arbitration convention between the United States and Panama 
contemplated the adjudication of all of the accumulated claims of the nation- 
als of the two governments (except certain land claims arising from the con- 


struction of the Panama Canal), and both the United States and Panama 


presented to the Commission cases involving the correctness of ‘decisions of 
the court of final resort of Panama. Although the Agent for Panama con- 
tended that those decisions were final and conclusive, even upon the interna- 
tional Commission, that tribunal found no impropriety and showed no 
hesitancy in reviewing those judgments with varying results. : 

In the Denham case, involving litigation with respect to the settlement of 
an estate,9 the tribunal approved the decisions of the Supreme Court of 
Panama which had been criticized by the United States. In the Casselli * 


. and Monteverde ? cases of Panama, involving the determination of interests 


in real estate, the Commission had no difficulty in reaching conclusions con- 
trary to those arrived at by the Supreme Court of Panama on certain points. 
And with respect to the judgments of the lower court and the Supreme Court 


€ There were two Denham cases; reference is to Docket Registry No. 3. = 
7 Docket Registry No. 16. — 8 Docket Registry No: 17. 
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of Panama in the Selomon case, which had been considered as justification for 
. the imprisonment of an American citizen for a period of eighteen months, the 
tribunal said: 


The — i" cannot avoid the conclusian, arising out of Panama’s 
own evidence and contentions, that the claimant’s conviction was uncon- 
seiously influenced by strong popular feeling. $0 to hold is not to cast 
&ny personal aspersions on ihe judges involved. "The unavoidable sus- 
centibility of local judges to logal sentiment is a matier of common knowl- 
edge. One of the primary purposes of international arbitration is to 
avoid just such susceptibility, and to remedy its consequences. 


The propriety of agreeing to submit to internstional arbitration the de- 
cisions of natidnal courts cf last resort has been sanctioned by precept by, at 
least, the Governments of the United States, Great Britain, Mexico, Panama 
and Egypt? There can be no doubt that, as stated by the Commission, “the 
unavoidable susceptibility of local judges to local sentiment is a matter of 
commen knowledge.” That thesis was strongly maintained by the Honorable 
Elihu Root in an article which was published in Volume III of this JOURNAL, 
beginning at page 529, in which Mr. Root quoted Thomas Jefferson to the 
effect that the knowledge of such human susceptibilities was one of the basic 
reasons for the present form of the Federal judizial system in the United 
States. If “one of the primary purposes of international arbitration" is to 
remedy the consequences of final judgments brought about by the influence of 
“local sentiment" rather than by the imperative demands of law and justice, 
then reiusals to arbitrate questions with respect to judgments which by any 
possibility may have been so conceived should, it would seem, be based on 
. more cogent reasons than simply that they are judgments of courts of last re- 
sort and, therefore, ipso facto improper subjects for the scrutiny of an interna- 
tional tribunal. Especially should a nation be reluctant to refuse to arbitrate 
with respect to the correctness of a final judgment of its own court, rendered 
in its own favor and against a foreign national. | 


? (a) See the Sir William Peel and other cases, Moore's Arbitrations, p. 3935 et seg.; 
The Peta2rhoff case, ibid., p. 3888; The Georgia, ibid., p. 3957; The Hiawatha, ibid., p. 3902; 
The Cirzassion, ¿bid p. 8911; The Springbok, thid., p. 3958: Hale's Report of American- 
British Arbjtration of 1871-73, pp. 93, 100, 110, 111, 112, 114, 115, 117, 128, 186, 139, 141; 
and this JOURNAL, Vol. 3 (1909), p. 533. 

(b) See The Brigantine Betsy, Moore's International Adjudieations (Modern Series), 
Vol. 4, p. 179; The Sally, ibid., pp. 306, 443, 459; The Farmer, ibid., p. 348; The Nancy, 
ibid., p. 483; and British Parliamentary Paper, Mise. No. 1. (1912), Cà. 6011, p. 19. 

(c) General Claims Convenzion of Sept. 8, 1923, between the Governments of the 
United States and Mexico (U.'5. Tresty Series No. 678; this JOURNAL, Supplement, Vol. 18, 
p. 147), Art. I. 

(d) General Claims Gaavention of July 28, 1926, between the Governments of the 
United States and Panama, loc. cit., Art. I. 

(e) Protocol of Jan. 20, 1931, between the Governments of the United States and 
Egypt. providing for the arbitration of the Salem claim; Dept. of State, Arbitration Series, 
No. 4 (17, p. 29. 


——ÀÀ— a£ 


amu 


THE UNITED STATES-PANAMA GENERAL CLAIMS COMMISSION 67 


. Another point of international law which some wouldeperhaps contend is 
still in the sphere of uncertainty and which eame before the Commission for 
consideration, relates to the question of international liability and measure 
of damages in cases in which there has been an absencefor an insufficient de- 
gree, of official action, looking to the prosegution and unishment of private 


" offenders against foreign nationals.” The view seems to be entertained by 


some that, because of the absence of any perceptikle relation.of cause and 
effect between deficient governmental actfon after the wrongful act and the 
damages occasioned by the private wrongdoer, there are no; or, at best, 


o doubtful, bases of international liability and no proper bases for computing 


damages.** Such may be sound theory: There is abundant precedent, how- 
ever, to support the general course of tribunals in such cases if fixing liability 
on the practical, if less logical, theory that, in the face of a governmental 
obligation to protect foreigners, the conscious exculpation or condonement of 


an offence against a foreign national is equivalent, in international law, to the 


sanction of the offender’s action and the adoption thereof as an act of the 
government, thus involving, in effect, the liability or a principal for the act of 
its agent. 

The contentions of the United States tọ that general effect before the United 
States-Panama General Claims Commission appears to have found reception 
in the minds of the tribunal, since it seems to have applied that principle, 
though without clear explanation of its views, in no less than three cases. The 
existence of the principle seems to have been taken by the tribunal as an 
accepted fact, without the necessity for expressed justification = its applica- 
tion. 

In the Gust Adams case, in n the Government of-Panama was found 
liable in damages because of inadequate punishment of a police offieer who 
had brutally assaulted an American citizen, the Commission, after taking into 
account the fact that some punishment had been administered to the offender, 


' gaid: 


The Commission finds it unnecessary here to pass upon the question of 
whether a state is liable for the wrongful act of a police officer irrespective 
of failure to punish, or of whether the rule regarding liability for the acts 
of police applies in a case like this where the officer being on duty and in 
uniform does an act clearly outside of his duty and inconsistent with his 
duty to protect. , 


If the finding of liability because of inadequate punishment of a police 
officer makes it unnecessary, as stated by the Commission, to inquire into the 


10 The Banks case, Docket Registry No. 4; the Noyes case, " Docket Registry No. 5; the 
Denham case, Docket Registry No. 6; the Richeson case, Docket Registry No. 7; the Gust 
Adams case, Docket Registry No. 8; and the Baldwin fase, Docket Registry No. 9. 

4 For discussions of international liability in this class of cases, see: The Janes Case, 
Opinions of the Commissioners, American-Mexican Claims Commission (1927), p. 108; 


this JougNAL, Vol. 21 (1927), p. 516; Vol. 22 (1928), p. 140; Eagleton, The Responsibility of 


States in International Law, pp. 194-197; Dunn, The Protection of Natonals, PP, 17 Su 
British Year Book of International Law, 1928, pp. 42-49. 
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question as to direc liability for his acts, as those of an official of the govern- 
ment, there would appear to be, in the mind of the tribunal, no difference in 
the measure of damages to be applied in the one case and in the other. This . 
seems to be a clear incprence that the Commission considered that the measure 
of damages resulting from the supsequent condonation and adoption of the 
acts of a private wrongdoer were the same as though the acts had been those 
of a previously authorized agent for whose conduct the government was clearly 
and directly liable. It must be saifl, however, that the Commission left some- 
thing to be desired i in the way of a clear exponen of its views on this particu- 
lar phase of the question. 

In the second Denham case, the evidence Mosen that the murderer of an 
Amerizan citizen had been convicted and sentenced to a term of eighteen years 
and six months of imprisonment but had been liberated, by virtue of a com- 
bination of commutation for good behavior and general amnesty, after an im- 
prisonment of but a little more than three years. 

In that case, the Commission said: 


The original sentence was not, in the opinion of the Commission, inade- 
quate by international standards, nor would the conditional reduction of 
the term of that sentence by one third, under the provisions of the Penal 
Code of Panama, have given rise to an international liability. . The con- 
clusion of the Commission rests solely upon the result brought about by 
the [amnesty] act of the National Assembly above referred to. The 

Commission recognizes that the reduction under that act did not arise 
from any inclination on the part of the Government to favor this particu- 
lar prisoner or to extenuate offences against aliens. But, liability for 

failure to punish adequately crimes against aliens is not based upon 
discrimination in favor of the individual offender or upon any breach m 
the local laws. 


With respect to the measure of damages, thé Commission dide 


In arriving at the measure of liability, the Commission has taken into 
account the fact that Gonzales was actually imprisoned for a period of 
slightly more than three years. There was not a total failure to punish. 

The Commission therefore seems to have reasoned that there was only par- 
tial sanction and adoption and, consequently, only partial liability for the 
damages occasioned* by the acts of the murderer. It might be reasoned, of 
course, that since the failure adequately to punish in this case resulted from 
positive acts, a distinction is to be drawn between this case and one in which. 
such failure is occasioned by pure neglect te prosecute. If, however, an of- . 
fence is known to have been committed against a foreign ‘national and there ' 
is a gross failure of action Sooking to prosecution (which seem to be necessary 
bases for international liability), then there would seem to be very slightly 
less grounds for implying a condonation and adoption before prosecution than 
in ease of a voluntary liberation of the offender after conviction. 

This Commission, like its predecessors, when confronted with the practical 
duty oZ*administering justice in this class of cases, seems to have concerned 
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itself less with theoretical justifications of its judgments than with the proper 
rectification of obvious international wrongs. 

It may be contended that there is an element of punitive damages in such 
awards as those just mentioned, and that punitive damsfzes are not allowable 
in international practice. As a matter of fact, howeve¥, tribunals have more 
or less continuously rendered awards punitive i in haraki though not so des- 
ignated or described.?? i 

Perhaps, however, the award of this Gommission in the Langdon case !? 
is the nearest approach, in terms, to a punitive judgment yet recorded by an 
international tribunal. In that case, Maurice Langdon, an American soldier, 
was killed by gunfire during a mob uprising in Colon. The Commission found 
that international liability for the killing existed whether Langdon was killed 
“by one of the policemen . . . or by a civilian" because the police “failed to 
maintain order at the scene of the disturbance . . . and... ageravated the 
situation by firing on the soldiers instead of dispersing ifs civilians . . . ," 
and because the steps taken to apprehend, pus and punish were “un- 
satisfactory.” 

Langdon was an unmarried man with no derondenis 'The Commission 
found there was, therefore, no basis for awarding compensatory damages to 
any individual. In that situation, the Commission, having found liability on 
the above-indicated grounds, fixed damages at an amount considered necessary 
only "to express the very minimum of the reparations due by one State to an- 
other on account of its responsibility for the death of the latter's citizen.” 
Had the Commission rested its decision there and consistently made an award 
in favor of the injured State, such award might have been regarded as com- 
pensatory in character, although there was no evidence in the case upon which 
to calculate compensatory damages for the injured state. The Commission 
adjudged however that, “The Republic of Panama is obligated to pay to-the 
United States of America, on behalf of the heirs of Maurice Langdon, the sum 
of $2,000, without interest.” That portion of the award appears to be either 
a diversion to private individuals of an indemnity due to the Government of 
the United States (for which no authority was given by the arbitral conven- 
tion), or a clear imposition of punitive damages, since no consideration was 
given to the question of possible mental distress or other ejreumstances to sup- 
port an award of compensatory damages to the heirs of the deceased, and the 
Commission had, in fact, stated, "There is no evidence that any of them [the 
heirs]: depended upon the deceased for their support. The measure usually 
adopted in fixing the amount of the award in favor of relations not being the 
parents or children of the deceased is therefore lacking in this case.” While 

1! See Ralston, The Law and Procedure of Arbitral Trjhunals, rev. ed., Sec. 478; the Janes 
case, loc. cit; the Moses Moke case, Moore's Arb., p. 3411; the De Brissol case, ibid., pp. 
2049, 2971; the Jean Maninat case, Ralston's Reports (1906), p. 44; the Martha Arin Austin 
case, Opinions of the Commissioners, "United States-Mexicen Claims Arbitrations (1931), p. 


108; Eagleton, op. cit., p. 190; Dunn, op. cit., p. 182. 


18. One of those involved in the. Bicheson case, supra. s 
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there would appear,to be little reason to disagree with that part of the award 
which determines that international liability is due from one state to another, 
under the circumstances of this case, for the killing of its national, especially 
a member of the millary forces, it may be that the decision, as a whole, will 
not be accorded the Bnanimous approbation of international lawyers. If it 
‘be said that the Commission could not have awarded damages to the Govern- 
ment of the United States under the terms of the Claims Convention, it must 
be said in reply that it can scarcely be supposed that the Commissian did not 
consider that question and that, had it resolved that the damages were due 
only to that government, and for its own account, it would not have so stated 
and then have explained its lack of jurisdiction to award such damages to the 
only proper claimant. 

Certain other decisions of the Commission may appear to indicate a still 
existing uncertainty with respect to a subject concerning which there was pre- 
viously good cause to believe the controlling principles were reasonably well 
determined. For instance, both the Diaz claim 14 and the Ruiz claim 4 of the 
Government of Panama involved the question of international liability for the 
alleged theft and destruction of small quantities of cocoanuts by sailors of the 
_ United States Navy on shore leave. The Commission, without reference to 
authority or citation of precedent to support its. reasoning, found that the 
Government of the United States was liable “under international law” for 
damages resulting from the alleged wrongful acts. Just how one might dis- 


tinguish between liability "under international law” in the circumstances of | 


these cases and in a case, for example, in which a marine or a soldier on leave 
of absence for a month or six months, had committed a murder or robbed a 
bank or burned a house, was not explained by the tribunal. 

In its Reply Brief the United States cited many precedents to show that the 
principle of non-liability in this class of cases is well established. Among the 
authorities cited was the decision of the American-Mexican General Claims 
Commission in the Gordon case; 1$ the reference of the same Commission in 
the Youmans case to the “well recognized rule of international law that a gov- 
ernment is not responsible for malicious acts of soldiers committed in their 
private capacity ;” 1" Hayden’s case and several other cases cited by the 
Honorable John Bagsett Moore to support his statement that “in numerous 
cases before the Commission under the Convention between the United States 
and Mexico of July 4, 1868, it was held by Sir Edward Thornton, as umpire, 
that the government was not liable for the acts of individual soldiers or of 
bodies of straggling or marauding soldiers not under the command of an of- 
ficer;" 18 and the following from Borchard's Diplomatic Protection oj Citizens 
Abroad, pages 193—194: a e 

u Docket Registry No. 19. 16 Docket Registry No. 13. 
18 Opinions, 1931, p. 53; this Jourwan, Vol. 25 (1931), p. 380. | 

17 Opinions, 1927, p. 158, this JouzvAr, Vol. 21 (1927), p. 571. 

9 Moore's Arbitrations, pp. 2995-2996 et seq. 
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Section 80. Soldiers.—Soldiers are an integral par&of the military arm 
of the government. Soldiers may be considered authorities rendering the 
state liable for their acts when.they are under the command of officers or 
are carrying out public duties of the state. On the other hand, practice 
has fairly well established the rule that the state i. not responsible for 
the wrongful acts of üunofficered soldiers, whether incident to a belligerent 
operation or merely wanton and unauthorized acts of robbery and pillage. 
The claimant’s remedy is against the individual wrongdoer. To render 
the government liable for the unlawfgl acts of its soldiers the claimant 
must prove that they were under the command or orders or control or in 
the presence of superior officers, or that the officers negligently failed to 
take the necessary precautions to prevent the unlawful acts or to punish 
the known offenders|!? | 


It may be hoped that the decisions in the Diaz and Ruiz cáses will not be 
relied upon as controlling precedents in any important cases of that kind in 


` 


- future, since they are in disharmony with the preponderence of authority on 


the subject. 

Another decision of more than usual interest was that in the case of Juan 
Manzo.?? The claimant in that case, who was employed as.a water-boy dur- 
ing the construction of the Panama Canal had, according to the finding of the 
tribunal on.the evidence presented, been allowed or encouraged, by an engi- 
neer in charge of certain construction work, to perform minor tasks about a 
dredge, including the oiling of a certain pulley. While engaged in oiling the 
pulley, his hand had been caught by an allegedly defective cable and partially 
severed. Claim was made alleging liability on the part of the Government 


_of the United States for damages resulting from the injury. Municipal law 


of the Canal Zone prescribed no liability in circumstances of this character. 
There would appear to be no principle of international law making govern- 
ments liable for the negligent acts of such minor employees as the engineer 
involved in this case. The convention under which the arbitration was con- 
ducted, and which was, of course, the source of the jurisdiction and power of 
the Commission, required that the claims be decided “in accordance with the 
principles of international law, justice and equity.” In this situation, the 
Commission rendered an award in favor of the claimant, stating, in part, that: 


Manzo’s injury was brought on by the negligent conduct of an egent of 
the Government of the United States. The responsibility for guch an in~. 
jury depends not on the right to maintain an action under the municipal 
law, but directly upon the terms of a treaty which provides, inter alia for 
decisions by the Commission upon “all claims for losses or damages origi- 
nating in acts of officials or others acting for either government and re- 
sulting in injustice . . . ." (Italics added.) " 


Several other interesting and important decisions.of the Commission touch: 
upon somewhat novel points of law. | 

For example, in the Castefieda c2se,?! the Commission, in determining ab- 
sence of liability on the part of the United States for damages resulting from 


10 Pages 193-194. ' 20 Docket Registry No. 21. . % Docket Registry No. 20. 


72 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


a collision betweenea United States naval vessel and a privately owned Pana- 
manian sloop, based its decision upon the non-observance by the latter of cer- 
tain provisions of the International Rules of Navigation. Whether.these rules 
were considered to ji applicable because a part of the municipal law of Pan- 

ama (within whose Jurisdiction the collision occurred), or because, by their 
common acceptation by the nations, they were considered to represent the law 
of nstions in this respect, is not made apparent, either in the pleadings of the 


claimant government, which relied upon them as a basis for its claim to inter- 


national responsibility, or in the decision. 

Inthe Ferry case? which involved alleged false arrest and illegal imprison- 
ment of ar. American citizen in Panama, the Commission found no impropriety 
in determining that the appraisal of the evidence against the accused by the 
judicial authorities of Panama was improper under the local law. This deci- 
sion is, therefore, one further evidence of the incorrectness of the contention, 


whic. is sometimes made, that an international tribunal cannot properly un- . - 


dertake to review the evidence upon which the judgment of a local court has 
been based. | 

The Commission found, in the Chase case,2* that the mere fact that the 
American Minister in Panama had acted for Chase in negotiating a contract 
‘between him and the Panamanian Government, purporting to compromise a 
long-stancing conflict with respect to the ownership of real estate, in effect, 
estopped the Government of the United States from preferring a claim on 
Chase’s behalf on-account of alleged wrongs antedating and succeeding the 
conclusion of the contract. The evidence did not show that the minister had 
been authorized by his government to act in the matter. He did not sign the 
contract. Under full power of attorney from Chase, he had negotiated a 
compromise of the difficulties. The contract was signed by the appropriate 
Panamanian officials, on the one side, and by Chase on the oer, The Com- 
mission said: 

Moreover the fact that the Minister of the United States in Panama 
had acted as mediator on his behalf with full powers from him in the nego- 
tiations which led up to the settlement gave that settlement the sharacter 

-. of a diplomatie solution and prevented the later bringing of a claim. 

This would appear to be equivalent to the application of the equitable prin- 
ciple of estoppel as a principle of international law, and of carrying it, in its 
application, to a considerable extreme.” . 

* Docket Registry No.1. - l *: Docket Registry No. 10. 

*! For other discussions touching the subject of the application of the principle cf equitable 
estoppel in international law, gee Decision of the Arbitrator in the claim of the United States 
on behslf of P. W. Shufeldt v. The Republic of Guatemala, Dept. of State, Arbitration Series, 
No. 3, pp. 57-69 and 869-870, thts JounNAL, Vol. 24 (1930), p. 799; the Hemming case, 
Nielsen's Report. of American-British Claims Arbitration, p. 620, this JounN4L, Vol. 15 
(1921). p. 292; the Trumbull ease, Moore, Arb., 3569; Norwegian-Swedish Arbitration, 
this JOURNAL, Vol. 4 (1910), p. 233; Case of Serbian Loans, Publication of P. C. E. J., Series 
A, No. 20, p». 38, 39; Norwegian-Danish Arbitration, tbid., series A/B, No. 52, pp. 68-69; 


Fachiri, "Pérnanent Court of Interpational Justice, 2d ed. pp. 103, 293; Leuterpacht, 
Private Law Sources and Analogies of Int. Law, pp. 203-206, 224, 232—233, 253, 254, 259, 
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' The question as to the degree of international responsibility resulting from - : 


authorized acts of government officials executed in a foreign jurisdiction 


has, in the past, been the subject of difference of-opinion in several cases. 
The Colunje case? involved the question of such $sponsibility for the 
unauthorized act in Panama of a Canal Zpne police officer. The officer was 
charged with having, by misrepresentation, induced a Panamanian citizen to 
enter the Canal Zone, where he was arrested for a violation of the postal laws 
of the United States. Colunje had admittedly inserted a fraudulent adver- 
tisement in an English language paper—published in Panama but circulated 
in the Canal Zone—for the conceded purpose of reaching American citizens. 
He had also received and used funds transmitted to him, in response to his 
fraudulent advertisement, by an American citizen in the Canal Zone. The 
evidence was conflicting on the question as to what representations were made 
by the Canal Zone police officer to persuade Colunje to enter the jurisdiction 
of the United States. ‘There was no evidence to establish that the police officer 
was authorized to perform any official act in Panama, but theré was reason- 


ably good evidence to the contrary. On this point the Commission said: 


It is evident that the police agent of the Zone by inducing Colunje by . 
false pretenses to eome with him to the Zone with the intent of arresting 
him there unduly exercised authority within the jurisdiction of the Re- 
‘public of Panama to the prejudice of a Panaman citizen, who, as a result 
thereof, suffered the humiliation incident to a criminal proceeding. For 
this act of a police agent in the performance of his functions, the United 
States of America should be held liable. 


Four cases; covering a large number of individual claims, ‘and involving 
personal injury and death resulting from mob violence, were presented to the 


. Commission by the United States. Each of these cases involved alleged lack 


of a proper degree of police protection, improper acts of police authorities, and 
inadequacy of action looking to the prosecution and punishment of the de- 
lnquents. Awards were made in favor of a considerable number of individual 
claimants. The Commission, however, assigned collective bases for the 
awards as indieated in the discussion of the Langdcn case above. These de- 
cisions will doubtless stand as s important precedents i in this = of cases in 
future. | ; 

Other decisions, involving important interpretations of the Panama Canal 
Treaty of 1903?" the Claims Conventions, with respect to the jurisdiction of 
the Commission, and other points of international law, will doubtless be - 
found of considerable interest. “It is impossible, however, within the proper 
scope of an article of this kind us include comprehensive analyses of all the 





260, 267-269, 280, 292; Witenberg, “P Estoppel, Un aspect juridique du problème des créances 
américaines," Journal du Droit International, May-June, 1933, P. 529. 


25 Docket Registry No. 24. 
"2% The Banks, Noyes, Richeson and Baldwin cases, supra. . 
27 The Casselli-and Monteverde cases, supra. 
` 28 The Noyes case, Docket Registry No. 5, and the Mariposa case, Docket Registry No.15. 
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I. THE CONSTITUTIONAL BASIS OF CANADIAN IMMIGRATION LAW 


The power of making laws with respect to immigzation into Canada is given 
hy the British North America Act to the Parliament of Canada. But under 
the provisions of the same act the legislature in each province may make laws 
in relation to immigration into the rovince which shall “have effect in and 
for the Province as long and as far only as" they are “not repugnant to any Act 
of the Parliament of Canada." ? This power of a provincial legislature is not 
without restrictions, for the “Governor-General of Canada in Council within 
one year of the receipt of an authentic copy of an Act of a Provincial Legisla- 
ture may disallow the Act, in which case the Act is annulled from and after 
the day on which the Lieutenant-Governor of the Province signifies the dis- 
allowance by Speech or Message ta the Legislature or by Proclamation.” ? 
It is also possible for the Lieutenant-Governor of a Province to reserve a bill 
passed by the Provincial Legislature for the signification of the Governor- 
General's pleasure, in which case the bill “has no force unless and until within 
one year from the day on which it was presented to the Lieutenant-Governor 
for assent, the Lieutenant-Governor signifies by Speech or Message to the Pro- 
vincial Legislature or by Proclamation that it has received the assent of the 
Governor-General in Council.” 4 There are thus zwo ways in which provin- 
cial legislation may be controlled by the Dominion Government without legis- 
lation by the Parliament of Canada. Of these the first has been used in the 
case of embarrassing legislation on tae subject of immigration into a province 
passed by the legislature of that province. In effect the Dominion Govern- 
ment has complete tontrol of the legislation dealmg with immigration even 
withcut resort to the “powers necessary or proper for performing tke obliga- 
tions of Canada or of any Province thereo?, as part of the British Empire, 
towards foreign countries, arising under e e bezween the Empire and such 
foreign countries”—powers which are expressly given to the Parliament and 


* A paper prepared for the Research Committee of the Canadian Institute of International 
Relations. 

1 The British North America Act, 1867, 30 & 31 Victoria, c. 3, Sec. 95. 

2 Tb., Sec. 95. 3 Tb., Sec. 99 anc Sec. 56. * Ib., Sec. 90 and Sec. 57. 

5 E.G., in 1884 British Columbia passed an act forbidding Chinese immigration. The Act 
was disafowed by the Dominion Government. 
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Government of Canada.® It follows that the full responsibility for Canadian 
immigration law lies with the Government of Canada. 


Il. THE EXISTING IMMIGRATION LAW AND THE POLICY WHICH UNDERLIES IT 


The existing law on-the subject of immigyation into Canada is contained in 
the Immigration Act, the Chinese Immigration Act,’ and the Orders-in- 
Council and Regulations made from time togtime under aushority of these acts. 
Consolidations of the acts and regulations are issued for convenience by the 
Department of Immigration and Colonization. These publications are use- 
ful, though they are not, of course, authoritative. - 

The policy underlying the acts and orders-in- couneil, if there can be said to 
beapolicy,iseomplieated. In recent years there has been & very rapid transi- 
tion from regarding Canada as a country which requires not merely immigra- 
tion but immigration on a very large scale, to thinking of immigration as 
constituting an economie peril to the present population. Canadian railway 
policy, for instance, was inspired by the expectation of great migrations of 
settlers to Canada. But various developments, such as improved methods of 
production in agrieulture and the uncertainty of foreign markets for wheat, 
have led Canadians to doubt the wisdom of colonization even though the rail- 
ways have become a heavy financial burden. ‘The change has reflected itself 
in our immigration law, which was first directed to improving the quality of 
the immigrants received, and later to restricting their numbers. During the 
depression there has been drastic restriction of immigration. In considering 
quality, a generous allowance must be made for the preference of Canadians in 
the matter of language, culture, race and nationality. The basis for these 
preferences may be rational or’sentimental. It is their negative aspect which 
is most important: a fear of a large influx of cheap labor; the belief that immi- 
grants of Asiatic race and their descendants cannot be * ‘assimilated’ ' either 
racially or culturally. But there has been a positive aspect too: the wish to 
foster migration from the British Isles. Then too there has been a belief that 
the “country needed" certain classes of labor and had no rcom for others. The 
desired classes were farmers with capital, agricultural laborers and domestie 
servants. The belief meant that a reduction of the wages of the two last of 
these classes in Canada would be viewed with pleasure by influential groups in 
Canada, and in particular that it would not excite the active opposition of 
organized labor. From a more detached standpoint the encouragement of 
immigration of agrieultural labofers and domestie servants was remarkable, 
for none of the countries from which Canada received immigrants developed 
the élite of their population; whether physically, mentally or culturally in 


e B.A. Act, Sec. 182. Treaties entered into by Canada may not be T between the 
Empire and a foreign country for the purpose of this section, but legislation to implement 
Canadian treaties is valid under Sec. 91 of the B.N.A. Act. See: In re Radio Communica- 
tion in Canada, Att.-Gen. of Quebec v. Att.-Gen. of Canada and others, 1932, 10 1 le. J. P. C. 
94. ? R. S. C. 1927, e. 98. 8 R. S. C. 1927, c. 95. 
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eitker of these two*categories. Finally, we must notice a strong prejudice 
against trouble-makers, however important their intellectual and educational 
qualifications may be. . | 

All these preferenchs, considered singly, are intelligible enough. To-praise 
or blame any of them is beside thapoint.- They need very little explanation. 
But it is important to bear them in mind if the provisions of the Canadian im- 
migration law are to be understood as provisions which rational men could 
enact. . 

UI. THE TWO CLASSES OF MANKIND, AND THEIR SUBDIVISIONS 


For the purpose of Canadian immigration law, mankind is divided into two 
classes: the firgt comprises those who are of Chinese origin and descent; the 
second those who are not of Chinese origin and descent. “A person is not 
deemed to be of Chinese origin or descent merely because his mother or his 
female ancestors (ancestresses?) or any of them are or were of Chinese origin 
or descent.” ? It will be convenient to consider the second of these two classes 
first. ; 

= (1) The portion of mankind which is not of Chinese origin or descent may 
be further subdivided into British subjects and aliens. Indeed "Alien means 
(for the purpose of the Immigration Act) a person who is not a British sub- 
ject.”22 British subjects are defined by the Naturalization Act. For immi- 
gration purposes they fall into two classes: Canadian citizens, and others.” 
We have therefore three classes to consider: | 

A. Canadian citizens comprise, for the purposes of the Immigration Act, 
three categories which are not mutually exclusive.“ If a citizen can qualify 
for more than one of these classes he will choose the first rather than the second 
and the second rather than the third. 

(i) Persons born in Canada who have not become aliens. 

(ii) British subjects with Canadian domicile. For the purpose of the Im- 
migration Act, the acquisition of Canadian domicile requires five years’ resi- 

' dence in Canada, exclusive of time spent in gaols end asylums, in addition to 
the intention to treat Canada as a permanent home.!* There is a presumption 
that it is lost by residence for one year outside of Canada, but this presump- 
tion may be rebutted by evidence of an intention to return to Canada.!5 Un- 
der departmental instructions, this rule is not applied to cases in which the 
residence outside of Canada is within the British dominions. Canadian 
domicile may also be lost by voluntary residence outside of Canada with the 
present intention of making a permanent home outside of Canada.19 — 

9 Chinese Immigration Act, R. S. C., e. 35, Sec. 2 (e). | 

10 Immigration Act, R. S. C., c. 98, Sec. 2 (a). uR. S. C., c. 138. 

2 For an Order-in-Council madé under the Immigration Act, there is a third category 
P. O. 185, dated Jan. 31, 1923, rescinded b» P. C. 695, dated March 21, 1931. 

5 Immigration Act, R. S. C., c. 93, Sec. 2 (E).' For purposes of the Canadian Nationality 
Act there are other Canadian nationals. ES l 


4 Imnýgration Act, R. S. C., e. 93, See. 2 (e), (i). l 
1$ 7b.. Sec. 2 (e), Gii). 15 Fb., See. 2 (e), (ii). 
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: (iii) Persons naturalized under the laws of Canada who have not subse- 
quently become aliens or lost Canadian domicile. This category may include 
persons who are not in the full sense British subjects, but who because of 
naturalization in Canada prior to.1914, are entitled to pe treated as British 
subjects while in Canada.4? Perhaps it is by a crude analogy with this class 
of British national that the curious rule isfintroduced for the purpose of the 
Immigration Act that the loss of Canadian domicile involves loss of Canadian 
citizenship. The effect of this rulemay beto leave someone without any right 
to enter or remain in any country. He has no doubt British nationality, but 
is Great Britain liable to accept immigrants who heve never been near that 
country, who naturalized in Canada and then lost both Canadian domicile 
and Canadian nationality for the purposes of the Immigratidn Act by resi- 
dence abroad, and who then so conducted themselves as not to be able to re- 
enter Canada in their quality of British subject alone? There is another 
anomalous case. A Canadian citizen may marry a foreign wife outside of 
Canada, or children of Canadians may be born abroad. Wife and children 
are British subjects, the children may be Canadian nationals, but neither wife . 
nor children are Canadian citizens for the purpose of the Immigration Act 
unless they “have been landed” (sic) in Canada. “Landing,” it should be 
explained, means lawful admission into Canada by en officer under the Immi- 
gration Act, otherwise than for inspection or treatment or other temporary 
purpose provided for by that act? Under this rule, too, cases of hardship 
may arise, and women and children may find themselves, if not landed, at 
least stranded. 

B. We must next consider the case of British subjects who are not Canadian 
citizens (remembering that for Immigration Act purposes they include the two 
categories whom we have just mentioned and who are not necessarily related 
in any way to any other British nation than Canada). These British subjects 
may never have acquired Canadian domicile, to acquire which five years’ 
residence is necessary, as well as the intention to make a permanent home in 
Canada, or they may have acquired it and lost it subsequently. Canadian 
domicile, for the purpose of the Immigration Act, cannot be acquired by any- 
one who belongs to the “prohibited or undesirable classes” within the meaning 
of Section 41 of the Immigration Act. And domicile isdost by belonging to 
these classes?! However, Canadian citizens are not affected by either of 
these two rules,?? which are of importance in the case of British subjects and 
aliens seeking Canadian domiciJe and aliens who are exposed to losing it. 


.17 Under Naturalization Act, R. S. C. 1906, c. 77, Sec. 24. 

1$ Immigration Act, R. S. C., e. 98, Sec. 2 (b). z 19 7b., Sec. 2 (1) 

20 Tb., Sec. 2 (e), (i). Sec. 41 of the Immigration Act has been amended by 18-19 Geo. V, 
c. 29 (1928). s 

21 Tb., Sec. 2 (e), (ii). The “prohibited classes” are defined in Sec. 3 of the act. Sec. 41 
(amended in 1928 by 18-19 Geo. V) deals with undesirable immigrants who advocate the 
overthrow of government by force et alia enormia. l 

22 Tb., Sec. 3 and Sec. 41 (as amended 1928). 
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Section 41 deals with those who advocate the overthrow of British govern- 
ments by force, or the assassination oi the officials of any government, or who 
attempt to create riot or disorder i in Canada, or who are reputed to belong to 
any secret society which attempts to extort money from or control any resi- 
dent of Canada by force or blackmail. 

British subjects, other than Candlian citizens , may also be prohibited under 
Section 3 of the ieaation Act, from landing or remaining in Canada. The 
list of the classes affected is extendive, but there is nothing very remarkable 


about it. It includes the defective and criminal classes, advocates of force or ` 


violence against organized government, persons likely to become a public 
charge, and (with some exceptions) illiterates.?? 
One class deserves special attention: 


Immigrants to whom money has been given or loaned by any charitable 
organization for the purpose of enabling them to qualify for landing in 
Canada under this Act, or whose passage to Canada has been paid wholly 
or in part by any charitable organization or out of public moneys, unless 
it is shown that the authority in writing of the Deputy Minister, or in the 
case of persons coming from, Europe, the authority in writing of the As- 
sistant Superintendent of Immigration for Canada in London, has been 
‘obtained for the landing in Canada of such persons, and that such au- 
thority has been acted on within a period of sixty days thereafter.”* 


The Minister (of Immigration and Colonization) may issue a written per- 
mit authorizing any person to enter Caneda without being subject to the pro- 
visions of this act.” The permit is issued for a definite period and may be 
cancelled at any time, or its operation may be extended. 

C. Finally we must consider the case of ahens. They are subject to the 
rules which we have considered in the case of British subjects. They differ 
from British subjects in being able to acquire Canadian domicile without be- 
coming Canadian citizens. To become Canadian citizens they must natural- 
ize as British subjects. The conditions under which they may naturalize are 
set out in the Naturalization Act?9 But Canadian domicile, even without 
British nationality, is some protection. Those aliens who have acquired it 
cannot be excluded, if they have left Canada temporarily, under Seezion 3 of 


the Immigration Act, though, as we have seen, if they come to belong to the - 


classes prohibited under Section 41, they lose their Canadian domicile for pur- 
poses of the Immigration Act. 

(2) When we turn from the non-Chinese to the Chinese portion of mankind, 
we might expect to find the Chinese subdivided in the same way as the non- 
Chinese into: Canadian citizens; other British subjects; and aliens. For some 
purposes such a classification is important, but not for the purposes of the 
Chinese Immigration Act. 


The Chinese Immigration Act ?* provides that “irrespective of allegiance or _ 


23 Immigration Act, R. S. C., e. 93, Sec. 3. The list is a long one, (a) to (u) inclusive. 
4 Sec. 3 (h). 25 Sec. 4. .. R S. C., e. 188. 2 R. S. C, c. 95. 
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citizenship,” the only persons of Chinese onem cr deseent who mey enter 
Canada are: 


(a) Members of the diplomatic corps or other government representa- 
tives, their suites and their servants, and corisuls and consular agents; 

(b) The children born in Canada of parents of Chinese race or descent, 
who have left Canada for edueationaf-or other purposes, on subszantiat- 
ing their identity to the satisfaction df 
where they seek to enter on their ret 


It will bé noted that these children will normally (but not necessarily) be 
Canadian citizens, while there may be Canadian citizens of Chinese race or 
descent who were not born in Canada. The numbers of this latter group are 
not, as we shall see, likely to increase or to last for very long. * 


. (c) Merchants as defined by such regulations as the Minister “of Im- 
migration and Colonization) may prescribe; 

Students coming to Canada for the purpose of attendance, and while 
in actual attendance, at any Canadian university or college authorized by 
statute or charter to confer degrees.?9 | 


“Merchants” have been defined by the Minister as follows: 


“Merchant,” as used in this Act, shall not include any person wio does 

not devote his undivided attention to mercantile pursuits and who has less 

- than $2,500 invested in a business dealing exclusively in goods grown, pro- 

duced or manufactured in China or in exporting to China goods grown, 

- produced or manufactured in Canada, and who has not conducted such 

business for a period of at least three years; any merchant’s clerk ar other 

employee; tailor; mechanic; huckster ; peddler or person engaged in tak- 

ing, drying or otherwise conserving fish for home consumption or exporta- 

tion, or having any connection whatever with a restaurant, laurdry or 
rooming house.*® 


As an exercise in logic this definition is not very good, but as an exclusionist 
measure it is effective. Not many Chinese have carried on, as their sole occu- 
pation, with a capital exceeding $2,500 for a period of three years or nore, a 
purely exporting or a purely importing trade with Canada, refraining frcm any 
dealings in goods which are not of Chinese origin in the first case or Canadian 
origin in the second. 

Students and merchants must substantiate their statis to the satisiaction 
` of the controller at the port of entry; subject to the approval of the min:ster.®° 


They must have valid passports * issued by the Government of China and en- 


dorsed by a Canadian immigration officer. 

“No person of Chinese origin or descent shall enter or land in Canada =xcept 
at a port of entry.” 3? Toi impose a restriction of This character, not merely 
on aliens and British subjects who are not Ganadian citizens, but. also on 


28 Chinese Immigration Act, R. S. C., e. 95, Sec. 5. 

. 3 P, C. 1276, dated July 10, 1923, Sec. 5, Para. (e). 

39 Chinese Immigration Act, R. S. C., c. 95, Sec. 5 (e), (2). 

31 Ib., Sec. 5 (c), (2). 32 Ib., Sec. 6. 
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Canadian citizens, isea very drastic action to take on grounds of race alone. 
However, Canadian citizenship, or rather birth in Canada, is not altogether 
without its advantages. Unless he falls within category (a) or (b), a person 
of Chinese origin or descent must choose Vancouver or Victoria as his port of. 
eniry.? As we have seen, some Canadian citizens of Chinese race are affected 
by this rule, because of having beenlborn outside of Canada. (Canadian citi- 
zenship as such may be of advantagdto persons of Chinese origin or descent in 
exempting them from liability to éxclusion as members of the prohibited 
classes, which are much the same for Chinese as for non-Chinese.** But who, 
one may ask, is to be excluded on this basis, since Chinese in general are ex- 
cluded, in any case, while the Canadian citizens are exempt from exchision in 
these categories? Apparently the exclusion rules may affect (a) Canadian- 
born Chinese who are not Canadian citizans—who have, for-instance, elected 
to have Chinese nationality, and (b) Chinese with Canadian domicile, who 
are not Canadian citizens, and who if resident in. Canada may be liable to 
expulsion. 

Persons of Chinese origin or descent once in Canada may leave the country 
for a time and retain the right to re-enter. They must make a declaration be- 
foreleaving. ‘Their absence must not exceed two years. They must substan- 
tiate their identity on returning. The fee is $2.005 The period of absence 
which is allowed has been increased from two to four years.?9 

Under regulations made by the Governor in Council, persons of Gree 
origin or descent may pass through Canada.3? 


IV. IMPORTANT ORDERS-IN -COUNCIL 


The Immersion Act confers very wide powers on the Governor in Council 
to make regulations with regard to the amount of money which immigrants 
and other entrants,9 with the exception of such classes as Canadian citizens, 
diplomatic representatives, and British military and naval officers, shall pos- 
sess in their own right as a condition to permission to enter or land in Can- 
ada.3® It is expressly provided that this amount may “vary according to the 
nationality, race, occupation or destinaticn of such persons and otherwise ac- 
cording to the circumstances.” 4 Regulations made by the Governor in Coun- 
cil “may also provide&hat all persons coming to Canada directly or indirectly 
from countries which issue passports shall produce such passports on the de- 
mand of the immigration officer in chazge before being allowed to enter or land 
in Canada, and may provide also that pa ssporte Shall not be recognized unless 


33 Chinese Immigration Act, R. S. C., c. 95, Sec. 7. 

3 Tb.. Sec. 8, which refers for de finition of “Cangdian citizen” to Immigration Act, R. S. C., 
C. 93, Sec. 2 (b). ee 

% Tb., Secs. 23 and 24. 38 P. C, 3173, dated Dec. 29, 1931. 

37 Chinese Immigration Act, R. S. C., e. 95, Sec. 22. 

33 Who are not immigrants because the y do not intend to acquire ankd domicile, 
Immigratian Act, R. S. C., c. 93, Sec. 2 (h). 

3 Immigtation Act, R. S. C., c. 98, Sec. 37. 49 Tb., Sec. 37. 
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issued within a time limited by regulations or unless viséd in the manner re- 
quired.” #4 Regulations made under this authority may not merely deal with 
the administration of the act, but, as we shall see, may a“ be employed to 
carry out a policy of exclusion. 

Even more definite powers are D. b: y other sections of the Immigra- 


tion Act. | 

The Governor in Council may, by*proclamation or order whenever he 
deems it necessary or expedient, 

(a) prohibit the landing in Canada or at any specified port of entry in 
Canada of any immigrant who has come to Canada otherwise than by 
continuous journey from the country of which he is a native or natural- 
ized citizen, and upon a through ticke: purchased in that country, or 
prepaid in Canada; 

(b) prohibit the landing in Canada cf passengers brought to Canada 
by any transportation company which refuses or neglects to comply with 
the provisions of the Act; 

(c) prohibit or limit in number for a sisted period or permanently the 

landing in Canada, or the landing at any specified port or ports of entry 
in Canada, of immigrants belonging to any nationality or race or of im- 
migrants of any specified class or occupation, by reason of any economic, 
industrial or other condition temporarily existing in Canada or because 
such immigrants are deemed unsuitable having regard to the climatic, 
industrial, social, educational, labour or other conditions or requirements 
.of Canada Or because such immigrants are deemed undesirable owing.to 
their peculiar customs, habits, modes of life and methods of holding prop- 
erty, and because of their probable inability to become readily assimi- 
lated or to assume the duties and responsibilities of Canadian citizenship 
within a reasonable. time after their entry.” 


This paragraph deserves attention. It gives powers which are substantially 
unlimited... The grounds of action which it suggests are little more than a sug- 
gested justification for unlimited discretionary power, or a camouflage for its 
arbitrary character. This is the sort of legislation of which Canadians as a 
people are very intolerant, if itis to be applied to Canadian citizens, and not 
to would-be entrants, whether foreign or British. It remains to examine how 
the powers conferred on the Governor in ounen have been used to restrict 


immigration into Canada. . 


An Order-in-Council dated January 7, 1914, posi “From and after the 


. date hereof the landing in Canada shall be and the same is hereby prohibited 


of any immigrant who has come to Canada osherwise than by continuous jour- 
ney from the country of which he is a native or naturalized citizen and upon a 
through ticket purchased in that country or prepaisin Canada." $$ For some 
time this was the only regulation by which imrgigration from British India was 
prevented. 

An Orden dodi] dated J une 9, 1919, provides: “From and after the 


u Immigration Act, R. S. C., e. 93, Sec. 37. E 
4 Tb., Sec. 38. . 8P, C. 23, Jan. 7, 1914. : 
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dete hereof and until*othervrise ordered th» landing in Canada at any port of 
entry in British Columbia hereinafter specified, of any immigrant of the fol- 
lowing classes or occupations, viz., skilled &nd unskilled labour, is hereby pro- 
hibited.” 4 The list of ports is exhaustiva. Agricultural labor is treated as 
neither skilled nor unskilled. So is domestic service. 

An Order-in-Council dated Janualy 31,1223, which was amended in August, 
1930, and rescinded in September, 9930,* prohibited the landing in Canada. 
of any immigrant of Asiatic race, with certain exceptions.*® These were: 
bona fide agriculturists with means to begin farming; bona fide farm laborers 
with a reasonable assurance of employment; the wife, or child under 18 years 
of age, of any person legally admitted =o and resident in Canada, who is in a 
position to receive and care for his deperxlenis. In the first three of these 
cases every immigrant must possess in his own right $250. The regulation 
does not apply to any country, immigration from which is governed by a 
speeisl treaty, or agreement, or conventior. More simply, it does not apply 
to Japan.47 Since the order was made undar the Immigration Act, it must not 
be understood as applying te the Chinese pertion of the humanrace. Chinese 
are dealt with by the Chinese Immigration Act and cannot take advantage of 
the exceptions provided in this Order-in-Ceuncil. 

An Order-in-Council made on-the seme cay dealt with all immigrants other 
than those of Asiatic race, and prohibited their entry, with certain excep- 
tians.48 This Order-in-Council has been emended in April, 1928, and April, 
1926, and was rescinded in March, 1931. In its amended form it admitted 
_ of the same four exceptions which were allowed in the case of Asiatics, and also 
of four others. These were: 


(a) Any United States citizen who shall satisfy the Immigration Offi- 
cer in Charge at the port of entry that re has sufficient means to maintain 
himself until employment is secured; 

(b) Any British subject entering Canada dissstly or indirect:y from 
Great Britain or Ireland, Newfoundland, the United States of America, 
New Zealand, Australia or the Union of South Africa, who shall satisfy : 
the Immigration Officer in Charge at the port of entry that he has suffi- 
cient means to maintain himself until smployment is secured; Provided, 
that the only peysons admissible under the authority of this clause are 
British subjects by reason of birth or 3aturalization in Great Britain or 
Ireland, Newfoundland, New Zealand. Australia or the Union of South 


Africa; 


a p, C. 1202, June 9, 1919. . 

45 Rescinded by P. C. 2115, Sept. 16, 1930. It has been amended by P. C. 1966, Aug. 14, 
1933. 

6 P, C. 182, Jan. 31, 1923. . ** : 

i? Because of the agreements of 1907, 1923, ‘and later 1928 modifying the treaties to which 
Carada acceded in 1905 and 1911. 

48 P, ©, 183, Jan. 31, 1923. 

** Amended by P. C. 642, April 11, 1923, P. C. 531, ET 1926, and P. C. 1957, Aug. 14, 
1930. Rescinded by P. C. 695, March 21, 1921. 
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(c) A person who has satisfied the Minister thatehis labour or service 
is required in Canada; 

(d) The father or- mother, the unmarried son or daughter eighteen 
years of age or over, the unmarried brother or sister, of any person legally 
admitted to and resident in Canada, who has satisfied the Minister of his 
willingness and ability to receive and care for such relative; Provided that 
this clause shall not apply to the relafive of any resident of Canada who 
RERO failed to observe the conditi S under which he was admitted to 

anada.® 


Passport requirements are dealt with by an Order-in-Council also dated 
January 31, 1923, which rescinds an Order-in-Council made in May, 1922:51 


On and after the 15th February 1923, it shall be necessary as a condi- 
tion to permission to land in Canada; that every immigtant shall be in 
possession of a valid passport issued in and by the Government of the 
country of which such person is a subject or citizen, such passport to be 
presented within one year from the date of its issue; Provided: 

.1. That this regulation shall not apply to British subjects landing in 
Canada directly or indirectly from Great Britain or Ireland, Newfound- 
land, New Zealand, Australia, the Union of South Afriea or the United 

- States of. America, nor shall it apply to the United States citizens or to 
farmers, farm labourers or female domestie servants landing in Canada 
from the United States. The term, British subject, within the meaning 
of the clause, includes only persons born or naturalized in Great Britain 
oe Newfoundland, New Zealand, Australia or the Union of South 

rica, 

2. That the passport of any alien immigrant sailing directly or indi- 

` rectly from the continent of Europe, shall carry the visé of a Canadian 
Immigration Officer stationed on the continent of Europe. 

3. That the passport of any alien immigrant net included.in No. 2 of 
an regulation shall carry the visé t of & British Diplomatic or Consular 

cer. ri ) 


These three Orders-in-Council made on J anuary 31, 1923, governed immi- 
gration into Canada until an economic crisis began to develop. In a sense 
they may be looked on as the norma! system embodying Canada’s immigration 
policy. It is for this reason that even those which have been since rescinded 
have been set out in detail. We have next to examine the recent changes. 

. An Order-in-Council dated August 7, 1929, provides: 


From and after the seventh day of August, 1929, and until otherwise 
ordered the landing in Canada of any immigrant.of the following specified 
class, viz., contract labour, is prohibited: ‘Pravided that the Minister of 
Immigration and Colonization may admit any contract labourer if satis- 
fied that his labour or service is required in Canada; and Provided further 
that the provisions of this Order-in-Council shgll not apply to the exclu- 
sion of farmers, farm labourers and house-workers. The term “contract. 
labour" as used in this Order, means and itfeludes any immigrant seeking 
entry to Canada under contract or agreement, express or implied, to per- 
form labour or service of any kind in Canada. 6B 


. 9 P, C. 183, Jan. 31, 1923, as amended up to April 1926. 
81 P, C. 185, Jan. 31, 1923. 5 P. C. 1118, Aug. 13, 1929. 
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An Order-in-Council dated September 16, 1930, rescinded the Order of 
Januery 31, 1923, dealing with Asiatic immigration ' and replaced it by,—. 


irom and after the 16th August 193C, and until otherwise ordered, the 
landing in Canada of any immigrant of any Asiatic race is hereby pro- 


Charge may admit any immigant wko otherw:se complies with the pro- 
visions of the Immigration Act if it is shown to his satisfaction that such 
immigrant is;—the wife or unmarried child under 18 years of sge, of any 
Canadian citizen legally admitted to and resident in Canada, who is in a 
position to receive and care for his dependents. Provided that this regu- 
lation shall not apply to the nationals of any country in regard to which 
there is in operation a law, a special treaty, or agreement, or convention 
regulating immigration.®* 


hibited, except as std proviled: The Immigration Officer-in- . 


This proviso deals with the case of Japan, a country with which there has 
been a series of agreements. 

To understand the importance of this exception we must look to the agree- 
mert negotiated with Japan in 1928. Tae Japanese Government has under- 
taken to limit the total immigration from Japan to 150 a year. These im- 
migrants are to receive Japanese passports, which require the visé of the 
Canadian Minister in Japan. Japar nas also agreed that the provisions 
of the Anglo-Japanese Treaty of Commerce and Navigation, to which Canada 
acceded, shall not be taken to preclude the application of the provisions of the 
Canadian Immigration Act to Japanese in the same way as to the citizens of 
other countries, The classes who may receive Japanese passports are limited, 
as under the agreement of 1907, to: domestic servants for Japanese; agricul- 
tural laborers for Japanese farmers; and the wives and children of immigrants. 


An ‘Order-in-Council dated March 21, 1931, rescinded the order dated - 


J anuary 31, 1923, and its amendments +8 and replaced them by, 


From and after the 18th March, 1931, and until otherwise ordered, the 
landing in Canada of immigrants cf all classes and occupations, is hereby 
prohibited, except as hereinafter provided: The Immigration Officer-in- 
Charge may permit to land in Canada any immigrant who otherwise com- 
plies with the provisions of the Immigration Act, if it is shown to his satis- 
faction that such immigrant is: 

1. A British subject entering Canada directly or indirectly from Great 
Britain or Northern Ireland, the Irish Free State, Newfoundland, The 
United States of America, New Zealand, Australia, or the Union of South 
‘Africa, who has sufficient means t» maintain himself until employment is 
secured; provided that the only persons atimissible under the authority of 
this clause are British subjects by reascn of birth or naturalization in 
Great Britain or Nofthern Irelard, the Irish Free State, Newfoundland, 

- - New Zealand, Australia, ar the Union of South Africa. 

2. A United States citizen ensering Canada from the United States 
who has sufficient means to maintain himself until employment is-secured. 

8. The wife or unmarried chi-d under 18 years of age of any person 


5 P, C. 182, Jan. 31, 1923. 9^ P, C. 2115, Sept. 16, 1930. 
55 In 1907, 1923, and 1928. 585 P, C. 188, Jan. 31. 1923. 
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legally admitted to and resident in Canada who is if a position to receive 
and care for his dependents. | 
4. An agriculturist having sufficient means to farm in Canada. And 
further provided that immigrants as cefined in paragraphs 2 and 4 above, 
are destined for settlement to a Province which has not signified its dis- 
approval of such immigration. The provisions of this Order-in-Council 
shall not apply to immigrants of any Asiatic raze.57 
- Such is the present state of raked mede laws and regulations. 
They form a highly complicated mass of rules which cannot readily be sim- 
plified. If absolute accuracy is sacrificed, we can see the dim outlines of an 
order of priority. First come Canadian citizens, with those of Chinese race 
in a slightly inferior position. Next come British subjects from Great Britain 
and the self-governing dominicns other than Rhodesia, provided that they are 
not of Asiatic race. Next come United States citizens, provided they. are not 
of Asiatic race. Then come nationals of Japan, if they comply with existing 
agreements. Then come nationals of countries of the continent of Europe, 
provided they are not of Asiatic race. Then come Asiatics, whether British 
subjects or not, provided that they are not Chinese. Chinese are outside the 
scope of the Immigration Act altogether and are thoroughly excluded by spe- 
cial legislation. Side by side with this national and racial sequence there are 
economic gradations which favor farmers, farm laborers and domestic serv- 
ants, but which exclude skilled and unskilled labor, and (with necessary excep- 
tions) contract labor. And there are more normal prohibitions based on 
health, absence of criminality, or revolutionary tendencies. Finally the pro- 
visions for the admission of wives and children of immigrants show a social or 
sentimental respect for family life which does not, however, extend to families 
of Chinese origin or descent in the male iine. Itis all very elaborate, but it 
is not probable that anyone would care to defend Canadian immigration law 
as a filter through which only the élite of the human race can pass, or-as a 
means by which an optimum Canadian population can be received. Nor does 
the system of laws and orders conform to the test of good draftsmanship, for 
cases which might readily have been foreseen have given rise not merely to 
litigation but to differences of opinion among judges of courts of appeal. 


V. ADMINISTRATION OF THE IMMIGRATION ACT AND OF THE CHINESE 
IMMIGRATION ACT 


Much of the administration of the act is in the hands of boards of inquiry 
which consist of at least three officers nominated by the Minister of Immigra- 
` tion and Colonization at a port of entry.59 “A Board of Inquiry shall have 
authority to determine whether an immigrant, passenger, or other person seek- 
ing to enter or land in Canada or detafned for-anv cause under the Act, shall 
be allowed to enter land or remain in Canada or shall be rejected and de- 
ported."5? Hearings are private, but whenever practicable the person con- 


5' P.-C. 695, March 21, 1931. 58 R. S. C., c. 93, Sec.e13. 
^ 8 Tb., Sec. 14. I 
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cerned may be present and raay be represented by counsel whenever any evi- 
dence is received by the Board. The Board may receive any evidence which 
it considers trustworthy, t.e., the strict rules of ‘evidence which our courts apply 
need not be observed. Where the right to enter Canada is in question the 
party claiming the right must establish the facts which entitle him to enjoy it.© 

There is no appeal from tae decksion of the Board when it is based on the 
certificate of a medieal officer asl the would-be entrant is suffering from a 
dangercus disease, or that ke comes within one of the categories cf mental 
deficiency, unless the would-be entrant claims to be a Canadian citizen or to 
have Canadian domicile, in which case he may land in Canada as a matter of 
right. In other cases there is an appeal to the Minister of Immigration and 
Colonization. "When an appeal is made, the immigration officer sends the 
summary record of the proceedings before the Board and a statement of his 
own views to the Deputy Minister. The appellant is kept in custody at the 
immigration station or released under bond.® Solicitors who prepare -appeals 
to the Minister are of the opinion that they are unlikely to succeed uniess some 
representative is retained at Ottawa to explain the case to the Minister, but 
statistics are not available for checking this opinion. It is difficult to bring 
2 case before the ordinary courts. 


No court, and no judge or officer thereof, shall have jurisdiction to 
review, quash, reverse, restrain or otherwise interfere with any proceed- 
ing, decision or order of the Minister or of any Board of Inquiry, or officer 
in charge, had, made or given under the authority and in aecordance with 
the provisions of this Aci relating to the detention or deportation of any 
rejected immigrant, passenger or other person, upon any ground whatso- 
ever, unless such person is a Canadian citizen or has Canadian damieile.9* 


This section of the act has been recently considered by the Court o2 Appeal 
in British Columbia 995 (whose decision was later reversed by the Supreme 
Court of Canada). The facts were that a Japanese, Munetaka Samejima, 
was: detained under a deportation order of the Board of Inquiry at Victoria. 
He was discharged on habeas corpus proceedings on the ground that the rea- 
sons for rejection were not sufficiently set out in the deportation order. In- 
stead of appealing from this decision, on the ground that the court had no 
jurisdiction, the Board made out an amended order, with a new charge, and on | 
this order without further investigation Samejima was held for deportation. 
Further habeas corpus proceedings were brought, but this time the writ was 
quashed. From this decision Samejima appealed. Two judges of tke Court 
of Appeal held that the words of Section 23 of the Immigration Act were so 
wide that the first order was valid and the judge’s order quashing it a nullity. 
Two judges held that, wide ag the words of Section 23 were, the right to bring 


€? R. S. C., c. 98, Sees. 15 and 16. 81 Fb., Sec. 18. 

e: Tb., Sec. 20. 8 Tb., Sec. 21. 4 Tb., Sec. 23. 

55 In re Immigration Act and Munetaka Sgmejima, 45 B. C. R. 401, and, on appeal, 
Samejimar v. The King, 1932, S. C. R. 640. 
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habeas corpus proceedings could nct be taken away without express words, 
and that the amended order which made a new ckarge could not be enforced 
without an investigation of the charze. The efiecs ofthis view would be that 
there may be an appeal to the courts if either (1) tne Board has acted without 
jurisdiction, or (ii) if the Board violates the essential requirements of justice. 
As the Court of Appeal was equally dividegl, the appeal of Samejima was dis- 
missed. A further appeal was taken to te Supreme Court of Canada, with 
results which were more satisfactory to Samejima.99 Duff, J., in considering 
Section 23 of the Immigration Act, pointed out that the Dtéccedinis withdrawn 


from the consideration of the courts were those “made or given under the 


authority and in accordance with the provisions of this Act.” It was for the 
courts, he held, to decide whether an order purporting to be rhade under the 
authority and in accordance with the provisions of the act was actvally so 
made or whether it was “essentially an order mace in disregard of some sub- 
stantive condition laid down by the Act.” The decision of the Suprem2 Court 
of Canada has set Samejima free. If he is again arrested under the Immigra- 
tion Act he will have to be given the opportunity of producing his evidence be- 
fore the Board to show that he did not enter Canaca by misrepresentaitton that 
he was a domestic servant going to a Japanese employer. 

The comment of. Duff J., on proceedings under the Immigration Act 5 worth 
recording; 


I gravely fear that too often the f act that these enactments are, -n prac- 
tice, most frequently brought to bear on Orientals of a certain class, has 
led to the generation of an atmosphere which has obscured their true effect, 
They are, it is needless to say, equally applicable to Scotsmen. I admit 
I am horrified at the thougat tkat-the personal liberty of a British. subject 
should be exposed to the huggar-nugger (sic) which, under the mame of 
legal proceedings, is exemplified by some of the records that have inci- 
dentally been brought to our attention.®¢ 


The Chinese Immigration Act 9" gives wide powers to the es ap- 
pointed in accordance with its provisions: $8 | 


The-Controller shall have authority to determine whether an immi- 
grant, passenger or other person seeking to enter or land in Canada, or 
detained for any cause under this Act is of Chinese grigin or descent and 
whether such immigrant passenger or other person, if found to be of Chi- 
nese origin or descent, shall be allowed to enter, land or remain in Canada 
or shall be deported. 69 

There shall be no appeal from the decision of the Controller, és to the 
rejection or deportation of any immigrant, passenger or other person 
found to be of Chinese origin or descent, seekjng to enter or land in 


Canada when such decision is 5ased upon the certificate of the examining 


medical officer to the effect tha; such immigr&nt, passenger or other person 
of Chinese origin or descent is afflicted with any loathsome disease, or with 
a disease which may be or become dangerous to the public health, or that 


6 1932, S. C. R. at p. 640. "R. S. C., c. 95. » 
88 Tb., Sec. 3. 69 Tb., Sec. 10 (1). * 
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he comes withm any of the following prohibited classes, namely, idiots, 

imbeciles, feeble-minded persons, evileptics and insane persons; Provided 

always that Canadian citizens and persons who have left Canada with 

the declared intention of returning thereto under the provisions of section 

twenty-three hereof and are seeking entry in accordance with the pro- 

a of section twenty-four hereof, shall be permitted to land in 
anada. 


In other cases an appeal sd taken to the Minister! A decision by 
a Controller that a Chinese who was born in Canada was not a Canadian citi- 
zen could not be reviewed by the courts on certiorari." But a Canadian citi- 
zen, or & person with Canadian domicile, is not debarred from appealing to 
the courts, probably by habeas corpus, under Section 38 of the Chinese Immi- 
gration Aot, as follows: 


No court and no judge or officer thereof shall have jurisdiction to re- 
view, quash, reverse, restrain or oiherwise interfere with any decision, 
proceeding or order of the Minister or of any Controller relating to the 
status, condition, origin, descent, datention or deportation of any immi- 
grant, passenger or other person upcn any ground whatsoever, unless such 
person is a Canadian citizen or has acquired Canadian domicile.” 


VI, CONCLUSION 


The main features of Canadian immigration law and administration have 
been explained. If one may venture a prophecy, they are not likely to remain 
in their present form. It is not that their provisions run counter to Canadian 
opinion. As we have seen, the operative provisions are largely those made by 
Orders-in-Council of relatively recent date. But the more intimate relations 
which are slowly developing between the nations of the world are not con- 
sistent with the sharp division of the human race into Chinese and other, with 
the sharp demarcation between Asiatic and non-Asiatic, with the exceptional 
treatment of nations with which an agreement, treaty or convention exists. 
Nor is the administration of the acts free from objection. We have seen that 
a very eminent judge of the Supreme Court of Canada has expressed himself as 
“horrified at the thought that the personal liberty of a British subject should 
be exposed to the hugger-mugger which, under the name of legal proceedings, 
is exemplified by some of tae records that have incidentally been brought to . 
our attention.” ^ For mary there is something comic in saying “British sub- 
ject” instead of “human being” in this connection. But the former term does 
appeal to a mass of sentiment which the latter would not reach, while the bene- 
fit of any change would be _ikely in practice to extend very rapidly to aliens. 
It is quite possible thatesome respect for the rights and dignity of man may 
_ereep by this indirect road into our tltought and into our laws. In the mean- 


7R. S. C., e. 95, Sec. 11. 1 Fb., Sec. 12. 
72 Re Low Hong Hing, 37 B. C. R. 295. 

73 Sec. 88, and see Re Low Hong Hirg, 37 B. 7. R. 295. 

^4 1932-5. C. R. at p. 640, per Duff, J. 
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time, we refer by way of excuse to the immigration laws df the United States, 
which we popularly believe to be less liberal and more arbitrary than our own. 

While, however, the form of our legislation may change and may be brought 
into some degree of conformity with ideas of racial and national equality, the 
substance is not likely to change greatly. For, under present economic condi- 
tions, the Canadian people are strongly opposed to any immigration which is 
of inferior quality, physically or mentally,fto any introduction of labor accus- 
tomed to a lower standard of living than that waich prevails in Canada or 
which Canadians think ought to prevail in Canada, to any elements which 
because of their cultural background (or, in the language of yesterday, be- 
cause of their racial origins) are unlikely to be assimilated within a single 
generation to our political, social, and economic life. These considerations - 
may be treated as basic. They would probably last even if prosperity re- 
turned and jobs could be found for large numbers of men and women. 


EDITORIAL COMMENT 
secon ios OF RUSSIA? 


One of the notable international developments resulting from the progres- 
sive policy of the new administration in the United States is the recent recog- 
nition of the Soviet Government in Russia. The last Russian Government 
recognized by the United States Government was the Kerensky régime, which 
was recognized on March 22, 1917, and ceased to function on November 7 of 
the same year, when it was succeeded by the present Soviet Government. 
Since then, and during the intervening period of sixteen years, the United 
States Government has consistently withheld recognition fromi the Soviet 
Government. | . 

For approximately twice this length of time after the Declaration of Inde- 
pendence of the United States in 1776, taat is, until 1809, the Czarist Govern- 
ment ci Russia refused to recognize the new American Republic. The Russian 
Government at that time looked with disfavor upon the system of government 
by the people, as established in the United States, just as more than one hun- 
dred years later the Government of the United States looked with disfavor 
upon the principles of the Soviet Government of Russia. i 

At the time the Soviet Government wes established, the principal objections 
to reccgnition were found in a series of decrees issued by the new government 
declaring its policies, which included tke confiscation and nationalization of 
private property without compensation, the annulment and repudiation of all 
foreign loans and obligations incurred by previous Russian governments, and 
the Sovietizing of other nations through propaganda and activities encour- 
aging revolution against the established governments of the world. 

At the outset President Wilson based his refusal to recognize the Soviet 
Government chiefly on the grour.ds that it did not have the sanction of the 
Russian people, and that the United States could not recognize a government 
which refused to respect its international obligations. President Wilson de- 
clared in 1919 that 


in the view of this government there can not be any common ground upon 
which it can stand with a Power whose conceptions of international rela- . 
tions are so entirely alien tc its own, so utterly repugnant to its moral 
sense. There can.pe no mutual ccnfidence or trust, no respect even, if 
pledges are to be given and egrepm2nts made with a cynical repudiation 


! See International Conciliation Pamphlet No. 247 (February, 1929), on ‘‘ Policy of the 
United States and Other Nations with Respect to the Recognition of the Soviet Russian 
Government, 1917-1929,” by Professor N. D. Houghton, and “The United States and the 
Soviet nion," a report on their relations to Movember 1, 19033, by The American Foun- 
dation. * 
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of their obligations already in the mind of one of the Parties. We cannot 
recognize, hold relations with, or give friendly reception to the agents of 
a government which is determined and bound to conspire against our 
institutions, whose diplomats will be the agitators of dangerous revolt, 


whose spokesmen say they sign eee with no Euenun of keeping 
them. 


Secretary of State Colby, i in the Wilson administration, reasserted be views 
of that administration, as follows: 


the refusal [of the Wilson administration] to recognize the Soviet Gov- 
ernment was due in the first place to the fact-that it was itself the denial 
of self- determination to the Russian people, being a rule by men who 
violently usurped power and destroyed the democratic character of the 
Russian people’s government. Even more, however, it was due to the 
fact that the Soviet authorities announced that they would not be bound 
by any of their most solemn pledges; freely entered into, and the further 
fact that by their actions, in the case of several may peu they 
have lived up to that announcement. 


President Coolidge somewhat liberalized the poliey adopted by President 
Wilson. He stated in his message to Congress on December 6, 1928, that: 


We have every desire to see that great people, who are our traditional 
friends, restored to their position among the nations of the earth. We - 
have relieved their pitiable destitution with an enormous charity. Our 
government offers no objection to the carrying on of commerce by our 
citizens with the people of Russia. Our government does not propose, 
however, to enter into relations with another régime which refuses to 
recognize the sanctity of international obligations. I do not propose to 
barter away for the privilege of trade any of the cherished rights of hu- 
manity. I do not propose to make merchandise of any American prin- 
ciples. These rights and principles must go wherever the sanctions of 
our government go. 

But while the favor of America is not for sale, I am willing to make very 

large concessions for the purpose of rescuing the people of Russia. Al- 
ready encouraging evidences of returning to the ancient ways of society 
can be detected. But more are needed. Whenever there appears any 
disposition to compensate our citizens who were despoiled, and to recog- 
nize that debt contracted with our government not by the Czar but by the 
newly formed Republic of Russia; whenever the active spirit of enmity 
to our institutions is abated; whenever there appear works meet for 
repentance; our country ought to be the first to go to the economic and 
moral rescue of Russia. We have every desire to help and no desire to 

injure. We hope the time is near when we can act.4 


Thereupon the Soviet Government, through its Commissar for Foreign Af- 
fairs, addressed a communication to President Cooffdge, stating that, after 

; reading his message, the Soviet Goverrfment being anxious to establish firm 
friendship with the people and Government of the United States, was in com- 


23 Foreign Affairs, page 316, and documents.therein cited. 
? Secretary Colby’s statement to the press, January, 1921. . 
* Congressional Record, Vol. 65, Pt. 1, p. 451, Dec. 20, 1923. À 
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plete readiness to d$scuss all problems mentioned in the message on the basis: 
that the Soviet Government would adhere to the principle, reciprocally ap- 
plied, of mutual non-intervention in internal affairs, and deal with the ques- 
tion of claims with a view to its satisfactory settlement “on the assumption. 
that the principle of reciprocity will be recognized all around." 

Secretary of State Hughes immediately replied to this communicetion in & 
harsher strain, stating that: ; 


There would seem to be at this time no reason for negotiations. The 
Arnerican Government, as the President said in his message to the Con- 
gress, is not proposing to barter away its principles. If tbe Soviet 
authorities are ready to restore the confiscated property of American citi- 
zens or make effective compensation, they can do so. If the Soviet. 
authorities are ready to repeal their decree repudiating Russia's obliga- 
tions to this country and appropriately recognize them, they can do so. 
It requires no conference or negotiations to accomplish these results, 
which can and should be achieved at Moscow as evidence of good faith. 
The American Government has not incurred liabilities to Russia or 

. repudiated obligations. Most serious is the continued propaganda to 
overthrow the institutions of this country. This government can enter 
into no negotiations until these efforts directed from Moscow are 

. &bandoned.5 


The explanation of this uncompromising sini on the part of Secretary 
Hughes is found in the views expressed by him in his letter of July 19, 1923, 
to Samuel Gompers, then President of tha American Federation of Labor, as ` 


follows: 


The seizure of control by a minority in Russia came as a grievous 
disappointment to American democratic thought, which had enthusi- 
astically acclaimed the end of the desdotism of the Czars and the entrance 
of free Russia into the family of democratic nations. Subsequent events. 
were even more disturbing. The right of free speech and other civil 
liberties were denied. Every form of politieal opposition was ruthlessly 
exterminated. There followed the deliberate destruction of the economic 
life of the country. Attacks were made not only upon property in its so- 
called capitalistic form, but recourse was had also to the requisitioning of 
labor. All voluntary organizations of workers were brought to an end. 

. The practical effect of this program was to plunge Russia once more 
. into medievalism. . 


Recognition is an invitation to intercourse. It is accompanied on the 
part of the new government by the clear;y implied or expressed promise 
to fulfil the obligations of intercourse. These obligations include, among: 
other things, the protection of the persons and property of the citizens of 
one country lawfully pursuing their business in the territory of the other,. 
and abstention from hostile propagar.da by one couniry in the territory: 
of the other. In the case of the existing régime in Russia, there has not. 
only been the tyrannical procedure to which you refer and which has. 
caused the question of the submission cr acquiescence of the, Russian: 


5 Congressional Record, Vol. 65, Pt. 1, p. 451, Dec. 20, 1923. 
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people to remain an open one, but also a repudiation of ne obligations 
inherent in international intercourse and a defiance of the principles upon 
which alone it can be conducted. 


. . . What is most serious is that there is conclusive evidence that 
those in.control at Moscow have not given up their original purpose of de- 
stroying existing governments wherever they can do so throughout the 
world. Their efforts in this direction have recently been lessened in in- 
tensity only by the reduction of the cash resources at their disposal. . . . 
There cannot be intercourse among nations, any more than among indi- 
viduals, except upon a general assumption of good faith. . . .9 


Secretary Kellogg summed up the Coolidge administration’s attitude in a 
statement issued under date of April 14, 1928, in which he said: 


. it is the conviction of the Government of the United States that 
relations on a basis usual between friendly nations cannot be established 
with a governmental entity which is the agent of a group which hold it as 
their mission to bring about the overthrow of the existing political, eco- 
nomic and social order throughout the world and to regulate their conduct 
toward other nations accorcingly. 

The experiences of various European governments which have recog- 
nized and entered into relations with the Soviet régime have demon- 
strated conclusively the wisdom of the policy to which the Government of 
the United States has consistently adhered. Recognition of the Soviet 
régime has not brought about any cessation of interference by the Bol- 
shevik leaders in the internal affairs of any recognizing country, nor has 
it led to the acceptance by them of other fundamental obligations of in- 
ternational intercourse. .. . 

Certain European states have endeavored by entering into discussions 
with representatives of the Soviet régime to reach a settlement of out- 
standing differences on the basis of acsepted international practices. 
Such conferences and discussions have been entirely fruitless. 

No state has been able to obtain the payment of debts contracted by 
Russia under the preceding governments, or the indemnification of its 
citizens for confiscated property. Indeed, there is every. reason to be- 
lieve that the granting of recognition and the holding of discussions have 
served only to encourage the present rulers of Russia in the policy of 
repudiation and confiscation as well as in their hope that it is possible to 
establish a working basis, accepted by other nations, whereby they can 
continue their war on the existing political and social order in other 
countries. 


No result beneficial to the people of the United | States or indeed to the 
people of Russia would be attained by entering Into relations with the 
present régime in Russia sc long as the present rulers of Russia have not 
abandoned these avowed aims and known purposes which are incon- 
sistent with international friendship. . . 


‘See also editorial comment by Dr. James Brown Scott, this JouRNAL, Vol. 17«(1923), 
p. 296. 
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The Hoover adnwinistràtion contribu-ed nothing to the discussion of recog- 
nition. 

Under Secretary of Staze Phillips, in the present Roosevelt administration, 
made the following statement on May 10, 1933: $ 


5. 'The refusal of the Governmert cf the United States to accord recog- 
niticn to the Soviet régime is not zased on the grounds that that régime 
does not exercise control] and authority in territory of the former Russian 
Empire, but on other facis. 

6. The Government of the Uni:ec States imposes no restrictions on 
American nationals carrying on trade and commerce with Russia. Per- 
sons and firms engaging 1n such trade and commerce do so on their own 
responsibility and at their own risk. 

7. The*Department of State does not regard the acts and deczees of the 
Soviet régime as the acts and decrees of a recognized government. The 
question of the validity of acts and decrees of an unrecognized régime is 
a matter. to be determined by the ccurts in an appropriate case. 


` On February 1, 1924, the Labor Government of Great Britain, and on 
October 28 of the same year the Frenzh Government recognized the Soviet 
Government as the de jure government of Russia. In each case recognition 
was predicated on the understanding tkat negotiations should be undertaken 
for a settlement of pending questions, including the acceptance by the Rus- 
sian Government of its international obligations, and particularly an ad- 
justment of pending claims, both governmental and private, against that 
government, and also that it should cease to carry on propaganda aimed atthe 
overtarow of national institutions elsewhere, and should accept the principle 
of mutual non-intervention in the interral affairs of other nations. In an edi- 
torial of the New York T-mes of October 29, 1924, these arrangements were 
described as establishing a form of “internaticnal trial marriage." In both 
cases economic and trade considerations entered-into the inducements for 
granting recognition, but in neither case were zhe conditions attacked to the 
granting of recognition satisfactorily carried ovt. Diplomatic relations were 
broken off by Great Britain May 25, 1327, but were resumed December 20, 
1929. 

In recent years conditions in Russia and the attitude of the Soviet 
Government toward other governments have materially changed. Twenty- 
six nations, in addition to the United S-ates, have now recognized the Soviet 
Government. Recognition was granted in some instances by entering into 
treaty relations, and in many cases more infcrmally by the exchange of notes." 
Moreover, the objection originally raised by President Wilson that the Soviet 
Government did not hgye the sanction cf the Russian people can no longer be 
maintained. The Soviet Government Fas now for a period of sixteen years 
maintained itself successfully as the government of all the people of Russia, 
and has exercised governmental control throughout all Russian territory. 
Furthermore, the extreme communistie policies, which at the outset- were an 


. 7 See list appended to this editarial comment, infra, p. 97. 
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essential part of the Soviet Government organization, have since been materi- 
ally modified in practice, and its original purpose of imposing its policies 
throughout all the nations of the world has proved to be futile, and was re- 
garded as practically abandoned when Russia’s official representatives at the 
World Economic Conference at Geneva, in 1€27, proclaimed the necessity of 
coöperation between the capitalist and Soviet systems of government. The 
situation as thus developed, and the importance, in the interest of world peace, 
of renewing friendly relations between these two great nations, were regarded 
as furnishing a sound basis for entering into negotiations with the Soviet Gov- 
ernment for the purpose of giving efect to its official assurances that it was 
prepared to respect its international obligations. 

In these circumstances, the President of the United States "made friendly 
overtures to the Soviet Government, referring to the present abnormal rela- 
tions between the 125,000,000 people of the Unitec States and the 160,000,000 
people of Russia, and inviting “frank friendly conversations” with the view 
of removing difficulties between the two nations, which, in his opinion, were 
not insoluble, but which regrettably had left them without a practi- 
cal method of communication directly with each other. He, accordingly, 
expressed a willingness to receive representatives of the Soviet Government 
to explore with him personally all questions ousstanding between the two 
countries.? 

On October 17, 1933, President Kalinin replied, stating his concurrence in 
the views expressed by President Roosevelt, and ao»cepting his proposal that a 
representative be sent to discuss with him the questions of interest to both 
countries. He also took the opportunity to express the further opinion “that 
the abnormal situation, to which you correctly reier in your message, has an 
unfavorable effect not only on the interests of the two states concerned, but 
also upon the general international situation, increasing the element of dis- 
quiet, complicating the process of ecnsolidating-world peace and encouraging 
forces tending to disturb that peace." 

As the result of this exchange of notes, conierences were held in Washington 
early in November by the President of the United States and some of his ad- 
visors, with an official representative of the Sovist Government, Maxim M. 
Litvinoff, Russian Commissar for Foreign Affairs. Foliówing these confer- 
ences, the President, on November 16, 1933, addressed a note to Mr. Litvinoff, 
which in effect extended recognition through him to his government, and ex- 
pressed the desire to reéstablish normal diplomatie relations by the exchange 
of ambassadors. He added, "I trust that the re.ations now established be- 
tween our peoples may forever remain normal and friendly, and that our 
nations henceforth may coóperate for théir mutual benefit and for the preser- 
vation of the peace of the world.” Mr. Litvino:i replied on the same day, 
stating that his government was glad to reéstablish normal diplomatic rela- 


8 Letter of Oct. 10, 1933, addressed by President Rcosevelt to Mikhail Kalinin, President 
of the AII Union Central Executive Committee at Moscow. ' 
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tions and concurring in ths hopeful views for the future as expressed by the 
President. | 

. Contemporaneously with the granting of recognition to the Government of 
the Union of Soviet Socialist Republies, notes were exchanged adjusting a 
number of pending questions preparatory to a final settlement of “the claims 
and ecunterclaims between the two governments and their nationals." These 
notes dealt with revolutionary propazanda, religious liberty, protection of the 
rights cf the nationals of each nation in tae other country, economic espionage, 
the immediate negotiation of a consular convention assuring the most-favored- 
nation treatment by each nation to the other and to its nationals, and.the 
disposition of certain pending claims, leaving for further negotiation 
and sectlement all outstanding questions, including claims and other in- 
debtedness.? | 

An examination of the text of these nozes will show that the American nego- 
tiators have succeeded in obtaining all inat the Soviet Government has given 
in its settlement negotiations with other nations, and, in addition, certain 
special concessions of notable importance have been obtained. One of these 
special concessions is the release and assignment to the Government of the 
United States of all amounts due uncer American court decisions to the Rus- 
sian Government as the successor of prior governments in Russia, or other- 
wise, from American nationals, and the undertaking that, pending the final 
settlement of all other claims, the Russian Government will not make any 
claim with respect to judgments rendered or to be rendered by American 
courts relating to property, or rights, or interests in which the Russian Govern- 
ment, or its nationals, have or claim to heve an interest, or with respect to acts 
done cr settlements made by or with the Government of the United States or 
its nationals relating to property, claims or obligations of any government of 
Russia or nationals thereof. This last stipulation is apparently intended to 
obviate legal difficulties which might otherwise arise on account of the retro- 
activity of recognition which in law relates back to the date of the origin of 
the recognized government, thus legalizing all intermediate acts of that gov- 
ernment. 

Another important special concession is the agreement by Russia that “it 
will waive any and àll claims of whatsoever character arising out of activities 
of military forces of the United States .n Siberia, or assistance to mülitary 
forces in Siberia subsequent to January 1, 1918, and that such claims shall be 
regarded as finally settled and disposed of by this agreement.” The relin- 
quishment of this counter-claim was stated to be consequent upon an exami- 
nation of official documents submitted by the United States relating to the 
attitude of the American Gevernmertt toward the expedition in Siberia and 
operaticns there of foreign military forees. This concession should serve to 
facilitate the settlement of the other outsi.anding claim. 

Supplementing the notes thus exchanged, a joint statement was made by 


? For the text of these notes see Supplement to this number of the JOURNAL, pages 1-11. 


EDITORIAL COMMENT _ 97 


President Roosevelt and Mr. Litvinoff as to further"negotiations. They 
stated, 


In addition to the agreements which we have signed today [November 16, 
1933], there has taken place an exchange of views with regard to meth- 
ods of settling all outstanding questions of indebtedness and claims that 
permits us to hope for a speedy and satisfactory solution of these ques- 
tions, which both our governments desire to have out of the way as soon 
as possible. 


Negotiations for this purpose have since been continued. 

The reéstablishment of friendly relations between these two great nations 
has given them an opportunity to make official ennouncement to the world 
that one of their common objects 1s world peace, which was stressed on both 
sides in the negotiations. 


CHANDLER P. ANDERSON 


RECOGNITION OF SOVIET UNION 


List furnished by Department of State 


De Facto De J'ure 
*]. Germany March 3, 1918— Treaty. 
Diplomatic relations reéstablished by Treaty of Rapallo, April 16, 1922. 
*2. Austria March 3, 1918—Treaty. 
Reéstablishment of diplomatic relations, February 25, 1924— Note. 
*3. Turkey March 3, 1918—Treaty. 
Reéstablishment of relations March 16, 1921—-Treaty. 
*4. Estonia February 2, 1920-——Treaty. 
*5. Lithuania July 12, 1920— Treaty. 
*6. Latvia August 11, 1920—Treaty. 
*7. Finland October 14, 1920— Tresty. 
*8. Persia February 26, 1921—Treaty.. 
*9, Afghanistan February 28, 1921—Treaty. 
*10. Poland March 18, 1921—Treaty. 
*11. Great Britain March 16, 1921. February 1, 1924— Note. 
(Trade agreement) 
Diplomatic relations broken off May 26, 1927. 
Diplomatic relations resumed December 20, 1929. r 
Canada July 3, 1922. March 24, 1924—Letter to 
(Trade agreement extended to Canada) Yazikov. 
*12. Italy December 26, 1921. February 7, 1924—Note and 
(Trade agreement) treaty. 
*13. Norway September 2, 1921. February 15, 1924—Note. 
(Trade agreement) E 
*14. Greece March 8, 1924—Note. 
*15. Sweden ; ‘ * March 15, 1924—Note. 
16. China May 31, 1924—Treaty. 


* Representative in Moscow on Jantary 1, 1932. 


Diplomatic relations broken off December 14, 1927, 
Diplomatic relations resumed December 12, 1932. 
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De Facto De Jure 
17. Denmark April 23, 1923. June 18, 1924—Note. 
(Trade agreement) 
18. Mexico August 4, 1924—-Memorandum. 
Diplomatic relations broken off January 23, 1930. 
*19, France October 28, 1024— Telegram. 


*20. Czechoslovakia June 5, 1022 
(Trade agreement) 
*21. Arabian Saudian Kingdom March 30, 1024—Exchange of 


notes. 
*22. Japan January 20, 1025— Convention. 
28. Iceland June 22, 1926—Note. 
: (through Danish Legation st Moscow) 
24. Uruguay Augus; 23, 1926—Note. 
25. Yemen November 1, 1928—Treaty. 
26. Spain July 28, 1983— Tel. 


DIPLOMATIC RELATIONS AND THE U. S. S. R. 


The action of the President of the United States in entering into diplomatie 
relations with the Union of Soviet Socialist Republies enlarges the range of 
types of governments to which the United States is sending diplomatie agents. 
While at times the Government of the United States has preferred or shown 
predilection for republics established and continued without measures of vio- 
lence, the number of such states has been relatively few and it has become more 
and more necessary to disregard governmental pedigrees and names, and to 
accommodate national policies to facts, whether these be called republican, 
monarchical, fascist, socialist, or other. 

The present constitution of the Union of Soviet Socialist Republics provides 
that in the supreme governing departments resides authority for conduct of 
international relations, conclusion of treatizs, declaration of war, and conclu- 
sion of peace, control of foreign loans and zertain lines of business, and from 
the exercise of these functions among others the U. S. S. R. excludes constitu- 
ent states. The governmental functions of the Union of Soviet Socialist 
Republics have as a whole essentially scoromic bases. The land and its re- 
sources are under governmental control, and “the Soviet Power, which is 
international in its elass character, calls the working masses of the Soviet Re- 
public toward a unity of one socialist family.” 

The Soviet laws of 1918 aimed to abolisk the usual gradation of disiometis 
agents and to substitute the single grade of plenipotentiary representative, 
though later laws provide for chargés d'affcires and some late treaties provide 
for other grades. In sgme treaties it is stated that as foreign trade is vested 
_in the Soviet Government, “the trade representative and his deputy are mem- 
bers of the diplomatie personnel,” and enjoy “all rights and privileges accorded 
to members of diplomatic missions.” From 1921 Soviet legislation showed a 
drift toward the recognition of generally essablished diplomatic practices as to 


* Representative in Moscow on January 1, 1922, 
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methods, privileges, etc. In 1927 a large degree of reciprocity in treatment of 
diplomatic representatives was introduced, even extending to transit: of repre- 
sentatives accredited to third states, freedom for cipher messages, couriers, and 
other exemptions in conformity with international Jaw and custom. While 
the inviolability of the diplomatic agents’ hótel may be somewhat less com- 
plete than sometimes assumed, it seems adequate. 

The extension of functions and immunities of consuls as representatives of 
the business affairs is a normal attitude when the state itself, as in the case of 
the U. S. S. R., conducts the business as well as the political affairs and in many 
respects does not distinguish between these, but the extension of consular 
authority to fields ordinarily considered political may, nevertheless, give rise 
to problems requiring special consideration. | 

At the Genoa Conference of 1922, it was affirmed by the Soviet delegation 
that, 


from the point of view of law, Russia is in no wise obliged to pay the debts 
of the past, to restore property, or to compensate their Jormer owners, nor 
is she obliged to pay indemnities for other damages suffered by foreign 
nationals, whether as a result of legislation adopted by Russia in the 
exercise of her sovereignty, or as a result of the revolutionary events.’ 


There was, in fact, some relaxing of the rigid maintenance of this position, 
' for in a letter to the Prime Minister of Great Britain, it was said, 


The Russian Delegation wish also to make it clear, although it seems 
to be self-evident, that the Russian Government could not admit liability 
for the debts of its predecessors until it has been formally recognized de 
jure by the Powers concerned.? ji 


To some extent it has now been recognized by the U. S. S. R. that as regards 
foreign property, the correlative rights and obligations of former governments 
should be recognized, though to what degree might be a matter of negotiation. 

While in most respects the established technique of international relations 
has recently been in form followed by the Unicn of Soviet Socialist Republics, 
it remains to be seen how far the obligations usually assumed as operative 
under the conditions of normal diplomatic relations between states will be 
accepted as actually binding. : 

GEORGE GRAFTON WILSON 


BRITISH RECOGNITION DE FACTO AND DE JURE OF THE U.S.S.R. 


The British Government made a distinction between recognition de facto 
and recognition de jure in entering upon its relatious with what is now the 
Union of Soviet Socialist Republics. ° The trade agreement of March 16, 
1921, between Great Britain and the R. S. F. S. R., was signed by R. 3. Horne, 
President of the Board of Trade, and L. Krassin, the official agent of the Rus- 


1Papers relating to International Economie Corference, Genoa, April-May, 1922. 
Cmd. 1667, p. 43. ?Tbid., p. 26. 
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‘sian Soviet. In reply to questions in the Eouse of Commons on March 22, 
1921, the Prime Minister said, | 
| " 
This is purely a trading agreement, recognising the Soviet Govern- 
ment as the de facto Government o^ Russia, which undoubtedly itis. I 
do not suppose anyone looking at the fects of the last two or three years 
could possibly challenge that. They have as complete control over that 
vast territory as any Government could possibly have under present 
conditions, and therefore they have to ke recognised as the de facto Gov- 
ernment of that Empire. 


The agreement of March 16, 1921, between the Soviet.Government and 
— “Great Britain was repeatedly referred to as “a trade agreement" to promote 
commercial relations, the “question of political relations being postponed.” 

To a question on March 21, 1921, in the House of Commons as to whether 
the Soviet official agents in Great Britain would be recognized as diplomatic 
representatives and be treated like the personnel of the Polish legation, the 
"Parliamentary Under-Secretary of Staze r2plied: “The answer to the first 
"part of the question is in the negative. The second part does not therefore 
arise.” ? 


On May 14, 1923, the question was raised as to which states had “recognised 
: the Russian Government de! facto and de jure respectively.” The Under- 
‘Secretary of State replied: RU 


So far as His Majesty’s Government are aware, the following countries . 
have extended de jure recognition to the Soviet Government: Afghanis- 
tan, Esthonia, Finland, Germany, Latvia, Lithuania, Persia, Poland, 
Turkey (Government ofj the Grand National Assembly). 

De facto recognition is understood to have been given by the following 
countries, in addition to Great Britain: Austria, Czecho-Slovakia, Den- 
mark, Italy, Norway? 


In & note of February 1, 1924, Mr. Hodgson, the British representative in 
Moscow under the Trade Agreement of March 16, 1921, stated to the 
U. S. S. R.: 


I have the honour, by direction of my Government, to inform Your 
Excellency that they recognize the Union of Socialist Soviet Republics 
as the de jure rulers of those territories of the old Russian Empire which 
acknowledge their authority. . . . 

I have been given the status of C'arcé d' Affaires pending the appoint- 
ment of an Ambassador; and I am to state that his Majesty's Govern- 
ment will be glad similarly to receive a Russian Chargé d'Affaires repre- 
senting the Government of the Union az the Court of St. James. 


"The reply, February 8, 1924, signed h7 M. Rakovski, stated: 


I have the honour, on behalf of the Government of the Union of Soviet 
Socialist Republics, to inform your Excellency that my Government has 


. 1 139 House of Commons Det ates (1921), 2506. 
: 2 139 Ibid., 2198. 2164 Ibid. (1923), 22. 
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. taken cognizance with satisfaction of the contents of the British note of 
February 1, 1924, in which the British Government recognizes de jure 
the Government of the Union of Soviet Socialist Republics, whose au- 
thority extends throughout all the territories of the former Russian Em- 
pire, with the exception of those which have been severed with the con- 
sent of the Soviet Government and in which independent States have 
been constituted. ... 

My Government has learned with pleasure of the appointment of Mr. 
Hodgson as British Chargé d'Affaires in Moscow, and has instructed me 
to inform your Excellency that, pending the appointment of an Ambassa- 
dor, I have been given the status of Chargé d'Affaires of the Union of 
Soviet Socialist Republics at the Court of St. James. 


On February 12, 1924, the Prime Minister in reply to a question said, “His 
Majesty's Government, as my hon. Friend is doubtless aware, granted de jure 
recognition to the Soviet Government on 1st of February." 

GEORGE GRAFTON WILSON 


THE EFFECT OF PROHIBITION REPEAL UPON THE LIQUOR TREATIES 


It has been suggested currently in the columns of the press and elsewhere 
that the so-called liquor treaties, more accurately described as conventions 
concluded between the United States and other Powers for prevention of 
. smuggling of intoxicating liquors, may have lapsed with the repeal of- 
Amendment XVIII to the Constitution of the United States. The suggestion © 
must be quite uninspired, for it is clear enough that repeal has had no such 
effect. 

In the first place, as Chief Justice Taft observed, in eonstruing the conven- 
tion with Great Britain in the case of Ford v. United States, "no particular 
laws by title or date were referred to in the treaty but only the purpose and 
effect of them." ? Indeed those who drafted the treaties would appear to 


1 Conventions for prevention of smuggling of intoxicating liquors are now in force between _ 
the United States and Great Britain, signed Jan. 23, 1924 (43 U. S. Stat. L. 1761); Norway, 
signed May 24, 1924 (43 ibid., 1772); Denmark, signed May 29, 1924 (43 ibid., 1809); Ger- 
many, signed May 19, 1924 (43 ibid., 1815); Sweden, signed May 22, 1924 (43 ibid., 1830); 
Italy, signed. June 3, 1924 (43 ibid., 1844); Panama, signed June 6, 1924 (43 ibid., 1875); 
Netherlands, signed Aug. 21, 1924 (44 ibid., 2013); Cuba, signed March 4, 1926 (44 ibid., 
2395); Spain, signed Feb. 10, 1926 (44 ibid., 2465); France, signed June 30, 1924 (45 tbid., 
2403); Belgium, signed Dec. 9, 1925 (45 ibid. 2456); Greece, signed Apr. 25, 1928 (45 ibid., 
2730); Japan, signed May 31, 1928 (46 ibid., 2446); Poland, signed June 19, 1930 (46 ou. 
2773); and Chile, signed May 27, 1930 (46 2bid., 2852). Most of these conventions are also 
printed in the Supplements to this JoURNAL, Vol. 18 (1924), pp. 127, 186, 197; Vol. 19 (1925), 
pp. 6, 8, 9, 118, 115; Vol. 21 (1927), pp. 72, 116; Vol. 22 (1928), p. 167; and Vol. 23 (1929), 
p. 61. - i 
The text quoted in this comment is that-of the convention with Great Britain. In so far 
as the articles relevant to this comment are concerned, the several conventions are drafted 
in substantially identical terms. See this. Journat, Vol. 20 (1926), p. 340. See also this 
JouRNAL, Vol. 20 (1926), pp. 111, 444; Vol. 21 (1927), p. 505; and Vol. 27 (1938), p. 305. 

2273 U. S. 593, 618; Annual Digest, 1925-1926, Case No. 110; commented on in this 
JOURNAL. Vol. 21 (1927), p.505. . 
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have studiously avSided reference to any ‘articular laws. The preamble. 
recites that the contracting parties are *des:-ous of avoiding any difficulties 
which might arise between them in connection with the laws in force in the 
United States on the subject of alcoholic beverages.” In defining the scope 
of permissible visit, search, and seizure cutside the limits of territoris] waters, 
the second article refers only to the imrortazion of alcoholic beverazes “into 
the United States, its territories or possessions in violation of the laws there in 
. force,” and to offenses against “the laws of tte United States, its territories or 
possessions prohibiting the importation of eicoholic beverages.” The third 
article, exempting from penalty or forfeiture ir. consequence of the carriage of 
alcoholic liquors “listed as sea stores o7 cargo destined for a foreign port," 
refers only to “the laws of the United States.’ There are no other references 
to laws of the United States in connection with which there might be difficul- 
ties to avoid. As Chief Justice Taft caneluzed, in delivering the opinion in 
Ford v. United States, "any law, the enforcement of and punishment under 
which will specifically prevent smuggling of liquor, should be regarded as 
embraced by the treaty.” ? 

In the second place, the repeal of Amendrent XVIII by no means leaves 
the United States without laws “on the subject of alcoholic beverages" which. 
are likely to cause international difficulsies of the kind contemplated by the. 
liquor conventions. Amendment XVIII, now repealed, declared that “the 
manutacture, sale, or transportation of intoxicating liquors within, the impor- 
tation thereof into, or the exportation thereoz from the United States and all 
territory subject to the jurisdiction thereof fcr beverage purposes is hereby 
prohibited." The amendment proposed to th» states on February 20, 1933, 
and now Amendment XXI to the Constitution of the United States, reads as 
follows: 


Section 1. The eighteenth article of arcendment to the Constitution of 
the United States is hereby repealec. . 

Section 2. The transportation or imzortation into any State, Terri- 
torv, or possession of the United States for delivery or use therein of 
intoxicating liquors, in violation of the lews thereof, is hereby prohibited. 


Thus, in returning the control of the liquor sraffic to the states, Amendment 
XXI specifically efhpowers the nations] government to support the states 
in the enforcement of their laws governinz intoxicating liquors. Of the 
states situated at the maritime frontier, tuee have prohibition. by state 
constitutional provision, an important group.cf southern states retain prohi- 
bition by state statute, and the rest either have adopted or are in p-ocess of 
adopting some form of state liquor control legislation. It will probably be 
found, when the situation has been further clarified by the adoption of addi- 
tional control legislation, state and federal, that some form of treaty régime 
is desirable as a means of “avoiding any difficulties which might arise . . . in 


3 278 U. 5. £03, 61€. 
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connection with the laws in force in the United States ort the subject of al- 
coholie beverages." 

Finally, the liquor treaties provide in explicit terms for lapse or termina- 
tion, leaving nothing to inference. Each of the conventions concludes with 
amn article which incorporates the following provision: 


In the event that either of the high contracting parties shall be pre- 
vented either by judicial decision or legislative action from giving full 
effect to thé provisions of the present treaty the said treaty shall auto- 
matically lapse, and, on such lapse or whenever this treaty shall cease to 
be in force, each high contracting party shall enjoy all the rights which it 
would have possessed had this treaty not been concluded. 


This provision was incorporated primarily as a sefeguard against the possi- 
bility, suggested by the opinion of the United States Supreme Court in the 
case of Cunard Steamship Company v. Mellon,* that the concession made by 
the United States in exempting from penalty or forfeiture on account of the 
carriage of alcoholic liquors “listed as sea stores or cargo destined for a foreign 
port” might be declared unconstitutional. Even giving the provision its 
broadest possible interpretation, however, it is difficult to see how the substitu- 
tion of the system of liquor control contemplated in Amendment X XI for the 
system inaugurated under Amsndment XVIII could be regarded as “judicial 
decision or legislative action” preventing either of the high contracting parties 
“from giving full effect” to the provisions of the treaty. 

In addition to the above, each convention contains the following article 
with respect to duration, moditication, and lapse: 


This treaty shall be subject to ratification and shall remain in force for 
a, period of one year from the date of the exchange of ratifications. 

Three months before the expiration of the said period of one year, either 
of the high contracting parties may give notice of its desire to propose 
modifications in the terms of the treaty. 

If such modifications have not been agreed upon before the expiration 
of the term of one year mentioned above, the treaty shall lapse. 

If no notice is given on either side of the desire to propose modifications, 
the treaty shall remain in force for another year, and so on automatically, 
but subject always in respect of each such period of a year to the right 
on either side to propose as provided above three menths before its ex- 
piration modifications in the treaty, and to the provision that if such 
modifications are not agreed upon before the close of the period of one 
year, the treaty shall lapse. 


It is possible that the substitution in the United States of a new system of 
liquor control for the old may lead to the proposal of modifications in one or 
more of the liquor conventions; and that failure to agree upon such modifica- 
tions before the expiration of the term stipulated may result in the lapse of 
one or more of the conventions. However, there is at present no such eventu- 


4262 U.S. 100; this JOURNAL, Vol..17 (1923), p. 563; Annual Digest, 1923-1924, Case No. 
57; commented on in this Journan, Vol. 17 (1923), p. 504. 
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ality in prospect. “It is hardly to be expected that smuggling under foreign 
flags will disappear completely under the new order. Certainly foreign states 
will wish continuing assurance of uniform and predictable treatment for their 
vessels carrying liquors “listed as sea stores or cargo destined for a foreign 
port." It is not at all unlikely, therefore, that the liquor conventions may be 
found of continuing mutual evens even under the new dispensation. 
. Epwin' D. DICKINSON 


REVISING OUR NATIONALITY LAWS 


On June 6, 1906, the House Committee on Foreign Affairs reported to the 
House their opinion that it would be desiradle to have a study made by the 
‘Department of State regarding any changes in or additions to existing legis- 
lation covering citizenship of the United States, expatriation, and protection 
of citizens abroad, which seemed to be desirable. Secretary of State Root 
acted upon this suggestion by appointing a »ommittee or board consisting of 
Mr. James Brown Scott, then Solicitor for the Department, Mr. David Jayne 
Hill, taen Minister to the Netherlands, and Mr. Gaillard Hunt, then Chief of 
the Denartmenus Passport Bureau. The 538 pages of the admirably anno- 
tated report prepared by these three persons were published as House Docu- 
ment No. 326 of the Second Session of the 39th Congress, and many. of the 
specific recommendations which were there proposed became law through the 
passage of the Act of March 2, 1907. | 

Since that time there have been passed a number of acts having to do with 
the same subjects. The legislation does not seem to have been inspired by the 
modern vogue for long-range planning. On the status of married women 
alone we have had the Cable Aet of September 22, 1922, two separate acts of 
July 3, 1980, and the act of March 3, 1931. Some of the existing difficulties 
‘were pointed out by the State Depar mal expert on nationality cuestions, 
-© Mr. Richard W. Flournoy, Jr., Assistant Legal Adviser, Department of State, 
in an able address before the Federal Ber Association in Washingtor: on Feb- 
 uary 15,1932. He.concluded his address by saying: 


‘The question arises whether it would not be desirable to call a halt to 
piece-meal nationality legislation, and submit the whole subjec:, includ- 
ing proposals dontained in pending bills, to a committee composed of rep- 
resentatives of the interested braneaes of the government, with a view to 
careful study and the drafting of a eomprehensive, well rounded and 
understandable code, for consideretion by the appropriate committees 
of Congress.1 


This plan has been followed. On June 23, 1928, the Beondlusy of State had 
designated three officials of ihe Department of State to study and to make 
recomraendations for revision of the nationality laws. This commiitee sub- 
mitted a report on March 29, 1929, but no action was taken upon it until by 
. Executive Order No. 6115, dated April 25, 1933, President Roosevelt desig- 


1 Department of State Press Releases, Feb. 20, 1982, Weekly Issue No. 125, p. 178. 
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nated the Secretary of State, the Attorney General, and the Secretary of Labor: 
“a committee to review the nationality laws of the United States, to recom-. 
mend revisions, particularly with reference to the removal of certain existing: 
discriminations, and to codify those laws into one comprehensive nationality 
law for submission to the Congress at the next session.” The preliminary 
work is being carried on by a Committee of Advisers, composed of six officials 
of the Department of State, stx of the Department of Labor, and one of the 
Department of Justice. The subject matter has been divided into five parts, 
each of which has been allocated to a separate sub-committee. The five sub- 
divisions are: 


1. Acquisition of nationality through naturalization; 

2. Acquisition of nationality at birth; 

3. Loss of nationality; 

4, Nationality in outlying possessions of the United States; 
5. Drafting, coordination and miscellaneous. 


It seems that in every respect the method of bringing about the much needed? 
revision and “codification” has been excellent. It promises well for the re-- 
sults. No doubt the committee will profit also from the experiences of the- 
1980 Hague Conference for the Progressive Codification of International Law 
and from the work of the Harvard Research in International Law; both of 
these sources reveal the international considerations to be borne in mind in 
drafting nationality laws and afford full data on the rules adopted by other 
countries. Itis a remarkable thing that we have so long allowed our laws on. 
these subjects to remain in so heterogeneous and complicated a condition. A 
few observations may be ventured on existing difficulties for which it may be- 
expected the proposed revision will provide remedies. 

In the first place, many good results would be obtained by codrdination and’ 
verbal simplification of the procedural] requirements for naturalization. Even: 
the practicing attorney must admit that the applicant for naturalization in a 
normal case should be able to find out what is required of him without taking: 
advice of counsel. If statutory simplification is accompanied by simplifica- 
tion of the necessary administrative regulations, both government officials and: 
prospective citizens will applaud. 

In the second place, certain lacune in the existing statutes should be filled). 
particularly as these have been revealed in the course of judicial interpreta-. 
tion. As to racial qualifications, the definition of “free white persons" is still 
ambiguous. In the Ozawa case ? the Supreme Court identified the term with 
“Caucasian.” But in the Bhagat Singh Thind ease? the same court a year 
later, explained that the words were,“‘not of identical menm per 
idem"— but that the statutory expression must be interpreted “in the popular 
sense of the word." We now know the last word on the eligibility of Chinese, 
Japanese, and Hindus, but lower court decisions on other peoples, particularly. 


2960 U. S. 178. 3961 U. S. 204. 
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of the eastern Mediterranean area, are conflicting. Nor are we in a position 
to say what fraction of non-white blood is sufficient to disqualify. It may, 
howevar, be true that these points will continue to defy statutory definition. 
In covering the qualifications for naturalization, it is to be hoped that the com- 
mittee will take the dissenting view of Mr. Justice Holmes in the Schwimmer 
case * relative to the applicant’s willingness to bear arms. The minority of 
three in that case grew to four in the Mazintosh case a year later; 5 politically 
it may be easier to await the further shift from minority to majority,® but it 
would be sounder to attack the problem Ly a change in the law. 

Attention should also be directed to tae unsatisfactory situation regarding 
cancellation of naturalization certificates in view of the cumulative pzovisions 
of Sections 11 and 15 of the Act of June 23, 1906." 

The Act of March 2, 1929, partially eliminated questions arising out of resi- 
dence requirements with particular reference to temporary visits abroad as 
breaking the continuity of residence here. 

The problem of determining residence in a foreign country sufficient to raise 
the presumption of expatriation under Saction 2 of the Act of March 2, 1907, 
still causes difficulty. Attorney General Wickersham’s ruling to the effect 
that return to the United States for permanent residence terminates the pre- 
sumption 8 should be given legislative saaction, provided the whole scheme of 
presumptions is to be retained. If it is retained, provision should be made to 
determine definitely the status of a presumptive expatriate; there is no need: 
to have persons long occupying a shadowed and uncertain zone midway be- 
tween citizenship and alienage. I+ is a curiously absurd and frequently over- 
looked fact that there are, under our present laws, large numbers of persons 
who can transmit American nationality -o their foreign-born children though 
they themselves are presumed to have lost that nationality. The Citizenship 
Board of 1906 evidently made their recommendations with the idea that pro- 
tracted residence abroad would entail act.1al loss of citizenship. Under Attor- 
ney General Wickersham’s ruling, however,? this is not the effect of the statute. 
There is much to be said for the view cf the 1906 Board, particularly with 
referenze to the cases of naturalized citizens permanently residing in their 
native countries and of persons born witk dual nationality permanently resid- 
ing in the foreign state of which they are nationals. , It may nevertheless be 
considered desirable to retain a classification of citizens not entitled to the pro- 


4 (1929), 279 U. S. 644. 5 283 U. S. 605. 

5 Quære whether the court could distinguish -ts earlier decisions on the basis of the un- 
convincing argument grounded on the Briand-Kellogg Pact as urged by vus petitioner but 
rejected by the District COurt in In re Beale (1983), 2 F. Supp. 899. 

7 84 Stat. 596; and see, for example, Unitéd States v. Ness (1917), 245 U. S. 319; United 
States v. Saami Ganesh Pandit (1926), 15 F (2d), 285; Hazard, ‘Res Judicata in Natural- 
ization Cases in the United States," this JougNAL, Vol. 23 (1929), p. 80. 

. 828 Op. Atty. Gen. 504. 
— 9 As followed by the courts in Miller v. Sinjan (1923), 289 Fed. 388, and Camardo v. 
Tillinghast (1929), 20 F a d), Be i 
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tection of the United States, as in the case of foreign-born American citizens 
who fail to register and to take the oath now required by statute. Since pro- 
tection may always be extended or withheld at the discretion of the Secretary 
of State, this classification, however, represents chiefly a rule of domestic con- 
venience. When dealing with cases of dual nationality acquired at birth, it 
is highly desirable that the law provide for an election, expressed or implied 
from concuct, in order that such status may be determined when the individual 
comes of age and that he should not continue indetinitely to have the national- 
ity of two states. 

The question considered by the Supreme Court in the Chin Bow case 10 
should be reconsidered. The Act of February 10, 1855, in, declaring that 
- foreign-born children of American citizens are themselves citizens, adds that 
“the rights of citizenship shall not descend to children whose fathers never re- 
sided in the United States.” The Supreme Court has ruled that this provision 
requires residence of the fatker in the United States before the birth of the 
child. The opinion is supported by the argument that the opposite result 
would incorporate as citizens persons who had little or no contact with this 
country. But apparently under the Supreme Court rule, if A were born in the 
United States and resided here until he was three years old and thereafter al- 
ways resided abroad," his foreign-born children would be citizens though they 
had no contacts whatever with this country. But if A were born abroad of 
American parents, lived there until his marriage, and six months after the birth 
abroad of a child, removed to the United States with his family for permanent 
residence here, his child would be an alien. The test provided by the statute 
is obviously inadequate to accomplish the judicially-interpreted legislative 
intent. s 

Whether or not it be due to a puritanical survival, it is notable that our na- 
tionality laws have not included the provisions so commonly found in the 
nationality laws of other countries relative to illegitimate children and found-: - 
lings. Itis believed to have been the practice of the Department of State, in 
accord with the opinion of Van Dyne;,?? to rule that the foreign-born illegiti- 
mate children of American mothers are born citizens. This rule should be 
made definite by Congress. Perhaps the constant pressure of women's organ- 
izations for equal rights in nationality matters, a pressure which existing stat- 
utes have not yet relaxed, wil! result in a revival of the measure, introduced in 
the last session of the Congress, for conferring citizenship at birth upon all 
foreign-born children of Ameriean mothers as well as of American fathers. 
The very considerable augmentation of cases of multiple nationality under 
such a rule will, of course, have to be kept in mind. Te demands for equality 
and some of the objections might be met by a suggested statutory provision 


19 (1927), 274 U. S. 657. 

u Cf. United States (William Mackenzie) v. Germany, U. S.-Germany Mixed Claims. 
Commission (1926), Decisions and Opinions, p. 628; this JOURNAL, Vol. 20 (1926), ,, p. 595. 

12 Citizership of the United States (1904), p. 49. 
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whereunder foreign-born children would be Americans at birth cnly if both 
parents were American citizens. It is undoubtedly the question of equality 
for wornen which is contemplated in that part of the Executive Order creating 
the present committee which mentions revisions “particularly with reference 
‘to the removal of certain existing discriminations.” 

In view of the decision of the Circuit Court of Appeals, Ninth Circuit, in 
‘Lam Mow v. Nagle,!? it might be well tc follow the English precedert and to 
‘cover in the statute cases of children born on American ships and on foreign 
ships ir. American territorial waters. Tae Circuit Court’s decision may well 
be questioned on the ground that it did not follow the lead of the Supreme 
Court in the Wong Kim Ark case where the Fourteenth Amendment on this 
point was said to be declaratory of the common law and was interpreted in the 
light of common law principles. The applicability of the Fourteenth Amend- 
ment in this respect to our insular possessions should also be considered. 

This is not the place to set forth a complete analysis of our nationality laws. 
It may safely be assumed that the experts charged with the task of recom- 
mending revisions are thoroughly familia- with the operation of all our nation- 
“ality laws and will have in mind all situations which need to be covered for the 
‘first time or to be dealt with ina new way. Itis not to be expected that either 
‘the tus zoli or the tus sanguinis will be abandoned, but it might be wel! to con- 
-sider limitations on both principles based upon the individual's connection 
‘with the United States. From this point of view the Italian laws are instruc- 
tive. Fundamentally all nationality laws should be based on four principles: 

1. Adoption of basic rules suited to the mores, institutions, and conditions of 
the country and its population; 

2. Sufficient particularity to avoid unc2rtainty as to the status of groups of 
, persons; 

:3. Simplicity of administration; 

4, Avoidance of international complications. 

Parr C. Jessup 


" REALISM V. EVANGELISM 


In recent years the possibility and bes; method of achieving durable peace 
has been a bone of contention between two schools of thought, both seeking 
the adjustment of international disputes and the reconciliation of conflicts of 
interest by peaceful means. Both schools also agree on the necessity of some 
forms of international organization to achieve the desired goal. Their differ- 
‘ences liz in their estimation of the facts and in their degree of confidence in 
certain methods. The one school, found:ng its views of progress and of hope. 
for peace on close observatian of the condact of states and peoples and on tried 
experience, has urged the strengthening of rules of law, as the time-tested 
cement of the social structure, and the promotion of negotiation, mediation, 


13 (1928), 24 F (2d), 316. 
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conciliation,.and arbitration, including the revisicn of the 1919 treaties and 
particularly of those provisions undermining the chances of reasonable rela- 
tions in the future, as the essential, if not the only practicable, methods of im- 
proving international relations. The second school, dissatisfied with the 
gradualness of these methods and professing to discover in the Covenant 
of the League and the Kellogg Pact a new “will to peace,” has placed its faith 
in the "enforcement" of peace by collective sanctions, largely based on the 
theory that there was a right and wrong in most struggles and that it is the 
duty of third states to take sides to support the supposedly righteous; that as 
the object 1s peace, neutrality i is morally and should be legally wrong—a view 
finding inspiration ip the statement of ex-Presideni Wilson that “neutrality is 
a thing of the p a rationalization coming after the Freedóm of the Seas 
point was refusg ptance by Great Britain; and that the new “machinery” 
for enforcing, ainst “aggressors” was s only helpful road to peace, 
"which it wa: “forward-looking” men to support. 

What | in the past year should certainly be a revelation. It 
seenist.4 at the second school of thought had evidenced weak per- 
ception o f international relations and had run away from them, 
so that-soo fi er the theory of “enforcing” peace, identified with the 
status quc4 was bound to come a cropper. Had the issue involved merely a 
questionyof which school was right, the matter would not deserve further dis- 
cussion’ What is important, however, is the fact that, by adhering so long to 
what Y venture to believe a demonstrably wrong and hopeless road, the chances 
for génuine peace may have become so seriously impaired as now to present a 
major problem for western civilization. Unjustified reliance upon an instru- 
ment which now stands revealed as primarily a political device for maintain- 
ing the 'Treaty of Versailles and its analogues has given moral support to the 

reluctance of certain nations to reconcile their differences with others, an indis- 
pensable condition of the beginning of peace. To delay this necessary process ` 
by insisting on an unattainable, even if desirable modus operandi, was hardly 
& service to peace, for during the prevalence of that view of international rela- 
tions, politieal hatreds have spread through Europe and have sunk into the. 
conseiousness of peoples like & spiritual pestilence, condemning possibly to 
sterility the hopes of appeasement and reconciliation. ‘The fate of the Dis- 
armament Conference is symbolic of the political conditions which had devel- 
oped in Europe for the past fifteen years, a fate for which the League of 
Nations as such is not primarily to blame, but to ameliorate which the League, 
reflecting the attitude of the Powers that control it, was unable to render any 
effective aid. Unfortunate and impractical political settlements had helped 
to produce accentuated economic nationalism and economic disorder on an un- 
precedented seale, so that the question now is whether the process of disinte- 
gration of international relations with its resulting human misery has or has 
not proceeded too far to be rescued by sane methods. 

For the international lawyer, one of the striking incidents of the pursuit of 
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the theory of enforting peace by collective measures has been a disparagement 
of certain rules of law which had come through the centuries to be regarded as 
promotive of peace and reason, by limiting the area of conflict and by encour- 
aging mediation on the part of third states. By disparaging neutrality, the 
. whole complex of legal relations between a participant and non-participant in 
a war has been jeopardized, for the destructicn of neutrality would carry with 
it the destruction of the doctrine of contraband, blockade, and of the-principles 
which had sustained the right of a neutral to live at peace when others lost 
their heads and the duty to refrain from part:cipating in the struggle, thereby | 
enlarging its devastating effects. This attack upon law as the foundation of 
reconstruction has had the inevitable effect of promgang the growth of 
armaments. 

The impracticability of the League theory cf “enforei 
gressors" and the consequent effort to destrcy basic | 
ameliorated the consequences of war and permitted ar of tolerable 
“peace finally aroused John Bassett Moore, the dean of A armnational 
lawyers, to express his views on the subject and to recal amental 
prineiples identified with human experience. Hi- ca 
school of thought, but his long experience in the ae i OX foreign af- 
fairs, crowned by a term on the Permanent Cond 2 " Tneernatioiel Justice, 
lends to his views on any international question, aye®° “bly on the issues that 
now trouble the world, an altogether exseptional | | gato" c Endowed by. nature 
with a powerful mind, a gift for lucidity of perceptis?" X818, and exposition, 
a penetrating comprehension and hence a brozd ton 3 e if human behavior, 
a benign and pervading sense of humor not unflavoist?” yat occasional- dash 
of caustic wit, and drawing upon a rich store ol histor |. _wledge and prac- 
tical experience in negotiation and conciliation, he has justly earned his 
reputation as one of the world’s most profound and farsighted statesmen. A 
soft-spoken man, naturally restrained in expressing opinions, Judge Moore 
speaks rarely on public questions. When he coes so, and when he uses vigor- 
ous language, it is an indication that he considers the aged imperative. 

In “An Appeal to Reason,” recalling an earlier day when reason had to cope 
with a highly charged emotional morality and sentimentalism, Judge Moore, 
in the July, 1933,*number of Foreign Affairs, joins issue with that school 
0i opinion which has found in the Covenant of the League of Nations and the 
Kellogg Pact a “new spirit" and “will to peace.” Stirred out of his accustomed 
reticence by the “fustian texture of the naw psychology,” Judge Moore directs 
his acumen to exposing, by the marshalling of cold facts and an appeal to ele- 
mentary reason, the invalidity of the assumptions and postulates on which “the 
new psychology” is built and the dangers to which it is subjecting the United 
States and the rest of the world—for in the pursuit of the supposed goal of. 
peace, the new school unwittingly adopts both she psychology and the instru- 
mentalities of war. Rarely have good intentions been more unwisely equipped. 
It is Judge Moore’s effort to distinguish the assumptions from the facts, the 
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professions from the reality, and to demonstrate the fallacy of the supposition 
that the program of determining and punishing “aggressors” by a hypothetical 
or actual combination of Powers can do anything but promote war and chaos. 
The paraphernalia of this alleged peace program, beginning with the Covenant 
of the League and the abducted Kellogg Pact, and implemented by such devices. 
as arms embargoes against “aggressors,” the suggested obsolescence of neu- 
trality or even its supposed immorality or impracticality, “consultative pacts” 
to insure “peace,” are subjected to a withering analysis which exposes inimi- 
tably and irrefutably their muddled vacuity and their capacity for harm. In 
essence, the author finds in these devices disguised military measures to hold 
down the status quo in Europe, and an effort to accomplish the result largely 
by the employment of the treasure and blood of the American people. He 
urges upon his countrymen an abandonment of those illusions ard errors 
which have helped to bring the United States and the world to its present pass, 
and areturn to the reason and common sense of the statesmen who founded the 
United States, in order that even greater perils may yet be averted. 

The ostensible answer of Mr. Newton D. Baker, in the October, 1933, issue 
of Foreign Affairs, entitled, “The ‘New Spirit’ and its Critics,” distinguished 
by the sentence, “The time has come for somebody to be ‘a fool in Christ? if 
necessary,” only shows how important it is that, after unwisdom masquerading 
as “idealism” has so long been allowed to drive tae world into confusion and 
despair, the voice of reason should again be heard. And Professor Quincy 
Wright’s more considered answer, “The Path to Peace,” in the December, 1933, 
World Unity Magazine, by assuming that “the Covenant, the Pact, the Stim- 
son doctrine, the modifications of the law of neutrality, the arms embargo, 
and the consultative agreement” constitute “steps in precise conformity with" 
Judge Moore’s principles of setting law above violence, presents the issue very 
clearly, for Judge Moore evidently considers these proposals and instru- 
ments, as actually employed and currently understood, as subversive of law, 
order, and progress in the world and, if carried out, a guaranty of war and 
destruction. | 

The "Appeal to Reason" maintains that among the postulates oi the so- 
called “new spirit” or “new psychology” "there is not one which is not contrary 
to palpable realities, to the teachings of history, and to ‘the formulation, in 
universal legal principles, of the results of all suman experience.” Judge 
Moore shows how the League Covenant, to the disadvantage of its useful pro- 
visions for the reconciliation and arbitration of differences, has been more 
spectacularly and popularly identified with its provisions for “enforcing” 
peace by “sanctions” finding their source in the League to Enforce Peace, 
whose devotees give expression to theit pacific-intentions by proposing the 
laying of boycotts and embargoes on “aggresscrs” and conducting hostile 
measures generally against the supposed pariah. 

Judge Moore accepts the views frequently expressed by ex-Secretary of 
State Stimson as typical of the “new psychology”; but needless to say, his chal- 
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lenge of their validity is not personal but objective. . He distrusts the new. 
methods and measures advocated, 


not only because they have no visible mocrirgs on earth or in the sky, but 
also because they have infected many of [our] countrymen with confused 
notions of law and of conduct which, while they endanger our most vital 
interests, hold out hopes of partisan intervention that encourage Euro- 
pean governments to defer the readjustments which only they can make 
and which are essential to peace and tranquillity in that quarter. As 
long as we persist in our misguided róle, so long will discussions of dis- 
. armament be dominated by thoughts of war rather than of peace. 


The “new spirit” finds satisfaction in the assertion that the Kellogg Pact has 
changed "almóst everything" concernirg international law, war, neutrality, 
etc., ad lib, Judge Moore points out that the only tring it seems not to have 
overturned is the “Versailles Treaty, which, with tne gyroscopic aid of the 
League of Nations, has continued to ride on ar even keel,” entrenched against 
change by the “peace machinerv” so widely extolled, and not even deflected 
from its course by the denatured Four Fower Pact which was designed to ac- 
: complish that moderating funotion which Gereva is apparently to be Cemed 
the opportunity to exercise. 

With unimpeachable logie Judge Moore dissects the sieve-like, yet eie 
Kellogg Pact. The signatory Powers, he shows, have committed themselves 
to nothing at all, but the assumption that they made serious commitments per- 
suaded Secretary Stimson to launch notes to Japan which had almost a fatal 
result. Yet M. Briand, the European collaborator in the creation of the 
pact, had a definite object in promoting it, as recently revealed by M. Paul- 
Boncour, namely, “to draw the United States, the decisive factor in Allied 
victory, into the League of Nations.” The League wculd pick the “aggressor,” 
who naturally would be an enemy of the Powers controlling the League; and 
then the United States, the initiator of the pact, would “throw into the duel" 
for “peace” the weight of its farce. It was thus that the European instigators 
of the Pact conceived the peace rôle of the United States. 

In a section entitled “The Lethal Blow of Facts" Judge Moore quotes largely 
from Mr. Ramsay MacDonald to show taat the latter recognized that the dif- 
fieulty in reaching "a disarmament agreement in Europe lay in the effort to 
maintain indefinitely the political inferiority cf the Central Powers, notwith- 
standing the pledge of the treaty, and thet tkis effort, which is inconsistent 
with reasonable hopes for a tranquil Europe, is a constant threat to peace. 
Distrust has thus become the keynote of European relations. Even the Brit- 
ish plan for a limitation of military man-power provides for an overwhelming 
superiority for the victor nations. Any effort to invoke Article 19 of the 
Covenant to ameliorate the political tensions, as Mussolini’s Four Power Pact 
contemplated, is apparently frustrated by certain Powers. “If, as some have 
suggested, such a Pact denotes a rift in the League, the cause must be traced to 
the League's inability to bring about any substantial amelioration of the con- 


EDITORIAL COMMENT 113 


ditions of the peace treaties.” Articles 10 and 16 of the Covenant, even when 
not expressly invoked, serve as an effective obstacle to the readjustmerts that 
are so generally admitted, even in Europe, to be essential to the restoration 
of a wholesome political, economic, and moral order in that quarter. 

In a section on “International Law and Neutrality” Judge Moore pays his - 
respects to those teachers of international law who misconceive the history and 
function of neutrality and consider it immoral or obsolete. 


In reality, the current delusion that international law "legalizes" war, 
and therefore must now yield to the war-tending and warlike processes 
prescribed by the Covenant, comprising “sanctions,” boycotts, and war 
itself, is merely the legitimate offspring of the new and consoling theory 
that peoples may with force and arms peacefully extermfnate one an- 
other, provided they do not eall it war. 

From the same anarchic womb springs the exultant cry that the law of 
neutrality, because it blocked the new channel to peace, has been tor- 
pedoed, and that the neutral owners gurgled approval as they drowned. 
This would be a sad tale, if it were true. But it is false. There is not in 
the world today a single government that is acting upon such a supposi- 
tion. Governments are acting upon the contrary supposition, ard in so 
doing are merely recognizing the actual fact. 


Neutrality, Judge Moore points out, always has had the highly moral and 
expedient object of preventing the spread of war, and of prohibiting acts which 


contribute to the starting of wars. 


a Inthe days of the old psychology, before the crafty throat of war be- 
gan to coo of peace, neutrality was chiefly offensive to war-mongers and 
war-profiteers. Today, however, and very naturally, it is even more de- 
tested by the devotees of the war-gospel of peace through force. . . . It 
is not logical for those who clamor for peace to cry out for measures the 
adoption of which only a nation commanding overwhelming force could 
hope to survive. 


. Mr. Ramsay MacDonald has recently deprecated, with respect to the boy- 
cotts proposed by certain groups for Great Britain against Japan, “advice 
which, if adopted, would have led into war with certainty." 

Judge Moore particularly challenges the view that neutrality can be recon- 
ciled with partiality. He ends by the remark that “no matter how it is viewed, 
the demand that the law of neutrality shall be considered as obsolete is so 
visionary, SO con iiREd, so somnambulistic that no concession to it can be 
rationally made.” 

Judge Moore would doubtless maintain that the notion that the Covenant 
of the League and the Kellogg Pact have altered the law.of neutrality (except 
for those who have agreed to permit the application against themselves of 
Articles 10 and 16, an application not likely to be realized in practice) is fatu- 
ous and unworthy the attention of lawyers. The hollowness of the obligations 
of the Kellogg Pact makes its effect on neutrality even less tangible. 

In a section on arms embargoes, Judge Moore criticizes severely the effort 
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of Secretary Stimson, incautiously espoused by President Roosevelt but prob- 
ably now abandoned, to inveigle the United States into a commitment to em- 
barge arms against an aggressor state, with the concurrence of other nations 
presumably desirous of suppressing an enemy. Prcponents of this supposedly 
innosent-looking measure apparently did not realise that they were advocat- 
ing acts of war; and the dangers to which the United States is continually ex- 
posed are exemplified by the uncritical passage of the resolution through the 
Senate when it was first presented. Fortunately, on reconsideration, the Sen- 
ate Foreign Relations Committee unanimously became convinced of what the 
resolution really involved, and ineorpcrated a fundamental amendment safe- 
guarding neutrality. Judge Moore condemns the “moralists now proposing to 
regenerate the world by violence, without regard to the consequences to their 
own country or to any other," and he asks them to consider how they might be 
classified “when the country came to pay the cost o? their reckless perony 
to law and to the lessons of history.” 

In a section treating of the conception of suppressing “aggressors” as a way 
to peace, Judge Moore considers it almcst superfluous to challenge this fallacy, 
which has made such headway because it is so easily imposed “on uninformed 
or unreflecting minds by appeals to the sentiment of benevolence.” There is 
no satisfactory way to define such a conception as “aggressor,” even if it were 
useful so to do, but the effort to identify the “aggressor” quickly without delv- 
ing deeply into historical and contemporary evidence is likely to be “reckless 
of justice,” if not, indeed, capricious. Judge Moore distrusts the mechanical 
devices presented in recent years to allure the American people to help preserve 
. the status quo, for his experience leads hira to suspect how such devices will be 

employed. He adds that the United States and cther great. Powers might 
have been denied their present territory hac the vague conception of “aggres- 
- gor,” a politically adjustable term, been employed against them, and the effort 
of other Powers to employ it might well have insured more or less constant ang 
general wars. 

It is for the “consultative pact,” intimately associated with the idea of pre- 
serving peace against “aggressors,” that Judge Moore reserves some of his 
major shafts. He regards the recent efforts of Europe to draw the United 
States into such a'pact and tae acceptance of the invitation, however tenta- 
tive, by Mr. Norman Davis, as a source of danger. Lawyers who would 
‘not think of permitting their clients to sign contracts without inquiring into 
the expectations, motives, and purposes of the other signatory to the contract, 
seem regrettably willing to have their own country sign contracts without mak- 
ing such inquiry. Perhaps they misconseive the language of diplomacy. “To 
the uninitiated the word ‘consultative’ seems to imply a friendly or platonic 
communion.” But “agreements are interpreted according to the subject mat- 
ter"; and a reduction of armaments obtained in exchange for a “consultative 
pact” necessarily indicates that the subject of consultation will be the supply 
“of men, of ships and of aircraft” to take the place of what had been given up. 
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The United States, by flirting with these European ideas, advanced for no pla- 
tonic purpose, is postponing the possibility of peace, for by promising aid to 
one group, it makes them the more unwilling to take the path of reconciliation 
and appeasement. Judge Moore remarks: 


The commitment of the United States to such a “consultative pact” as 
is desired at Geneva would, I believe, constitute the gravest danger to 
which the country has ever been exposed, a danger involving our very 
independence. It seems to be thought that we are an easy mark, and I 


say this not in any spirit of reproach. . . . It has been intimated that 
France might pay the overdue instalment on her debt to us if we would 
compensate her by a “consultative pact.” . But, should we enter into 


a consultative pact for the sake of a payment due on an old account, we 
should remember that for every dollar paid us for our amiability we 
might have to return a million or two for war. 

. Conferences may be useful and even necessary; but when nations 
come to determine, through their political authorities, questions of legal- 
ity, morality and good faith raised by acts that have happened, or seem 
likely to happen, and to impose prohibitions or punishments, it is idle to 
conceal from ourselves the fact that they are moving and breathirg in an 
atmosphere of force and of war, and probably without the benefit of that 
calmness of mind and impartiality which judicial proceedings are in- 
tended to assure among nations as well as among individual men. 


In a section on Manchuria the author contrasts the sensible attitude of de- 
tachment and neutrality of the European Powers with the impulsive interven- 
tion of the United States and points out 


what a quagmire Manchuria offers for the swallowing up of blood and 
treasure, without permanent and uncontested reward to those who take 
their chances in it. 'The much vaunted annihilation of space and time 
has not yet enabled a nation thousands of miles away to exert its military 
power as effectively as it may do at home or in its immediate environ- 
ment. For a distant nation to take the chances of armed intervention in 
Manchuria, unless in pursuit or defense of a vital interest, would suggest 
a recklessness savoring of monomania. 


In a final section Judge Moore enjoins on the American people the wisdom 
of the founders of this country in dealing with Europe, and it is easy to infer 
that he considers the world’s present misfortunes as largely due to recent de- 
partures from fundamental American principles. He remarks that “those 
who oppose our intermeddling with what does not properly concern us are 
dubbed ‘isolationists,’ " and he is far from resenting the unintelligent epithet, 
which he regards as serving only “‘to exemplify the want of knowledge and of 

` understanding of those who employ [the term].” He evidently approves the 
sophisticated comment of the Grand Duke Alexander that the robustness of 
American life 


“had given place to the sickening self-consciousness of an hysterical ideal- 
ism,” and had been superseded by the “same hodgepodge of badly di- 
gested ideas" as had characterized the Guard Barracks in St. Petefsburg 
thirty years back. “So this," he exclaimed, “was the American share of 
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the Versailles spoils! It seemed bewildering tiat any nation should send 

2,000,000 men across the ocean, ight for something that did not concern 

it in the least, tear up the map of the world and lend billions of dollars to 

its competitor S—all for the purpose of acquiring the worst traits of pre- 
. war Europe.” 


Judge Moore urges the American people to resist the importunities of the 
alleged saviors of the world who, in pursuit of an “hysterical idealism,” would 
keep the world in constant turmoil, destroy all possibilities of genuine peace, 
and rave the United States employed as a principal agency in the process. 


‘Human nature has not changed. Human propensities, human ap- 
petites and human passions have not changed. We come into the world 
in the same way, and our necessities are the same. The struggle for 
existence still continues and it wil go on. As one long and intimately | 
acquainted with men of arms, I may say that they do not share the new 
view that peace and tranquillity on earth may be promoted and stabilized 
by boycotts, by playing fast and loose with the law of neutrality, and by 
the extension of the area of wars. Wars are not brought about by the 
officers of our Army and our Navy; but wars have often.been fomented 
by agitations recklessly conducted by persons who professed a special 
abhorrence of war. 


The withdrawal of Germany from tse League and the threatened with- 
drawal of Italy unless the League Covenant is fundamentally altered have 
indicated the fragile character of the foundations on which the so-called “peace 
structure” has been built, as well as the validity, it is submitted, of the views 
above expressed. Indeed, further resistance to change may jeopardize not 
only the devices for preserving the status quo, so greatly cherished in certain 
quarters, but, as well, the useful and more or less non-political functions of the 
League, including the Labor Office and the Permanent Court. The sooner re- 
vision of the League takes place, a revision which would probably eliminate 
mainly those articles which sustain the impractical and undesirable theory of 
“enforcing” peace by collective sanctions, the sooner will it be possible to be- 
lieve that another great war can be averted. Such revision might still leave 
Geneva as a forum for discussion and negotiation at which statesmen can regu- - 
larly meet. Unless revision is undertaken, the League may quite possibly 
soon follow the Holy Alliance into the Embo of historical records. Whether 
it is possible to abandon the fundamental theory cf preserving by force the 
status quo while maintaining the League’s useful functions is, of course, a 
grave question. It might be best at once to separate the court from Geneva- 
by transferring its political administration to The Hague and devising a dif- 
ferent method of electing judges. But everything is likely to go by the board 
unless the European Powers become'convinced that they must show a genuine 
intention to rebuild Europe codperatively instead of keeping one group on top 
and the other in subjection. That policy may temporarily preserve a certain 
. type af peace, but only kindles the flame of future wars. Yet itis that system 
which-the League has tended tc preserve. Its failure should not be regarded: 
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as a loss, but as a source of hope, in that realism has at last come into its own 
and evangelism, not intrinsically unworthy, has been saved for useful, instead 
of unintentionally destructive, ends. Idealism, to be effective, must: be at- 
tached to facts and reality, without which it ceases to be a virtue. John Bas- 
sett Moore in “An Appeal to Reason” has merely exposed illusions and fan- 
tasies and has pointed out the rational road to the cherished goal of peaceful 
relations. Instead of attributing to such an authoritative mentor and experi- 
enced statesman unelevated motives or a want of enlightenment and idealism, 
the world should be grateful for so clear-headed an exponent of reason and 
practical judgment in dealing with foreign affairs. Here speaks the guide, 
philosopher, and friend of a confused humanity, pointing out the only well- 
marked and tangible road to salvation. 

| EpwiN M. BoncHARD 


GEORGE V LAND © 


By an Order-in-Council dated February 14, 1933, Great Britain has for the 
third time asserted sovereign rights in the Antarctic upon the sector theory. 
The Falkland sector was created as a result of official acts of July 1, 1908, and 
March 2, 1917, by which “all islands and territories whatsoever" between 
longitude 20° W. and 50° W. south of latitude 50° S., and between longitude 
50° W. and 80° W. south of latitude 58° §., are to be known as the Falkland 
Islands Dependencies. The Ross sector was created by the Order-in-Council 
of July 30, 1923, and comprises all islands and territories south of latitude 
60? S. and between longitude 150° W. and 150? W. This sector was allocated 
to New Zealand. The recent Order-in-Council sets up a sector larger than 
the two earlier ones combined: “All the islands and territories other than 
Adélie Land situated south of the 60th degree of South Latitude and lying be- 
tween the 160th degree of East Longitude and the 45th degree of East Longi- 
tude.” Thus Great Britain by the so-called sector principle has laid claim to 
sovereign rights to all islands and territories, whether discovered or not at the 
date of the Order-in-Council, within a zone comprising more than two-thirds 
of the globe south of 60 degrees with the South Pole at its center, with the ex- 
ception only of Adélie Land in extent undetermined. 

The recent Order-in-Council states in the preamble that His Majesty has 
. "sovereign rights” over all the islands and territories within the sector. Upon 
what principle are these sovereign rights based? Upon no other, certainly, 
than discovery. At the Imperial Conference of 1926 it was stated that there 
were certain areas “in these Antarctic regions to which a British title already 
exists by virtue of discovery.” The areas within the present zone include En- 
derby Land, Kemp Land, Queen Mary Land, King George V Land, Oates 
Land, together with “the area which lies to the west of Adélie Land and which 
on its discovery. by the Australian Antarctic Expedition in 1912 was denomi- 
. nated Wilkes Land.” "The allocation of the sector to Australia is in rgcogni- 
tion of the work of Australian explorers, Sir Douglas Mawson in particular. 
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That the claim is based wholly upon discovery is further evidenced upon the 
reservation of title in favor of France as to Adélie Land, a title to which 
France has never claimed upon any other basis than its discovery by Admiral 
D'Urville in 1840, who gave the name Adélie Land to that part of the Antarctic 
coast which he had sighted. The extent of France’s claim is not disclosed. 
While no Frenchman is known ever to nave set foot upon it and D’Urville 
never claimed to have discovered a continent, Adélis Land has not only been 
formally annexed to France, but a decree of November 21, 1924, announced 
that Adélie Land was henceforth to be within the administrative jurisdiction 
of the Governor of Madagascar. One rcight forecast the future and envis- 
age a Franco-British Joint commission undertaking the delimitation of their 
common frontier in Antarctica, their respective claims being urged by the 
Governor-General of Australia and the Governor of Madagascar. The joint 
commission which Spain and Portugal agreed upon under the Treaty of Torde- 
sillas in 1494 involved scarcely greater aksurdities. 

The adoption of the sector idea in Polar regions, as a matter of fact, at- 
tempts to set up claims in advance of discovery, for notoriously at the date of 
the Order-in-Council, and new, there are islands and a large part of a vast 
continent not yet discovered and mapped. Again the parallel with the rival 
claims of Spain and Portugal is suggested. The Pope ez certa scientia under- 
took to divide between those two Powers, omnes insulas et terras firmas in- 
ventas et INVENIENDAS, detectas et DETEGENDAS, an assumption which England 
did most to destroy. This recalls the words of Queen Elizabeth to Mendoza: 


For that their (t.e., the Spaniards) having touched only here and there 
upon a coast, and given names to & few rivers or capes, were such in- 
significant things as could in no way entitle them to a propriety further 
than in the parts which they actually settled and continued to inhabit. 

This was a suggestion of the doctrine of effective possession which came to 
prevail, thanks largely to Britain’s sea power. 

The claim based upon discovery actually made is open to challenge. A part 
of the coast of Antarctica lying within tke new sector was, it is true, seen by 
D’Urville, but another part of the sector was seen by Wilkes, of the United 
States Navy, at a point some three hundred miles farther west from where 
D'Urville sighted Adélie Land the dav following. While not a few British 
geographers have sought to discredit Wilkes’ discovery, the name Wilkes Land 
appeared upon maps other than American as early as 1846. To say, as Maw- 
son has, that the Wilkes expedition did not once set foot upon Antarctic shores 

‘is equally true of D’Urville’s, and all other expeditions until that of Borch- 
' grevink, 1898-1900, end he, by the way, was a Norwegian, although his ship 
was British. No claim seems ever to have been made by the United States 
based upon Wilkes’ discovery. On the contrary, Secretary Hughes in 1924 
questioned the validity of claims to sovereignty based upon discovery unless 
such discovery were followed by actual settlement. As a geographical rather 
than as a political question, it seems odd that the name Wilkes Land, as indi- 
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cating a long stretch of the coast line of the Antarctic Continent, should be 
replaced by a Wilkes Land, a designated and restricted area “discovered by 
the Australian Antarctic Expedition in 1912” and so named by Sir Douglas 
Mawson. 

There are difficulties as to the sector doctrine other than objections to claims 
based on possible future discovery. To what extent does the sector claimed 
involve jurisdiction over non-land areas where there are perpetual ice fields? 
To what extent may it permit tke control by a country of expeditions for dis- 
covery or assumption of monopoly of hunting licenses or the exploitation of 
the resources of the sea, over ice as well as the land within the area? | - 

The doctrine that discovery is any more than one basis of inchoate title 
has long been discredited for those portions of the earth’s surface which are 
in fact habitable by man, t.e., susceptible of occupation. Whatever else the 
decision of the Permanent Court of International Justice may have deter- 
mined, it added little to the doctrine of effective possession. The status of 
Greenland was in effect assimilated to that of an historie bay, and the tests of 
effective possession were minimized in the face of a situation involving terri- 
tory most of which is uninhabitable by man. In Antarctica the historic fac- 
tors involved in Greenland are lacking. The long period of uncontested claims 
to sovereignty (as was the case of Greenland) is also lacking. But the atti- 
tude of the court in the East Greenland Case may be of support to a state 
which is seeking to strengthen its claim to territory upon bases other than ef- 
fective occupation. 

Effective possession is in general necessary ie sovereign title to territory, 
but in Antarctica effective possession is impossible. Therefore, it may be 
claimed that sovereignty may be acquired without effective possession by 
means of discovery. Upon discovery, furthermore, a claim may be made to 
territory supposedly contiguous but not yet discovered within limits which 
are arbitrary and are surveyable by no present means. It ought to be noted 
that the claims of Great Britain to the Australian sector have pen challenged 
by Norway. 

A different conclusion based upon another theory may be suggested. The 

Antarctic area, not being susceptible of possession, is not terra nullius but, like 
~ the oceans, it is res communis. Therefore, no title in favor of any state is 
good, for none has the adequate basis of effective possession. The entire area 
is essentially international in fact, and its future inte:national character might 
well be established by general azrgement and the conservation of its resources 
guaranteed. 

. J. S. REEVES 


IMMUNITY OF THE PROPERTY OF FOREIGN STATES AGAINST EXECUTION 
The State Department announced on October 5, 1933, that the United States 
and Sweden had arrived at an agreement through the payment by Sweden of 
$150,000 in settlement of the claim presented by the United States on behalf of 
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Dexter & Carpenter, Inc. The claim azcse out of a contract entered into by 

. Dexter & Carpenter with Kunglig Jarnvagsstyrelsen, also known as The Royal 
Administration of the Swecish State Railways, for the sale by the former to 
the latter of a large quantity of coal, payment to be in cash against documents 
delivered in New York. Pari of the coa] contracted for, valued at $125,000, 
was lost by fire aboard ship in the port cf Philadelphia before sailing. The 
purchase price had been paid for in -advance under a letter of credit accepted 
by a bank as agents for the railways. After the loss, it was discovered that 
only a broker’s insurance certificate, instead of a full policy of insurance, had 
been provided by the purchasing agents in the dossier of documents, and the 
loss was therefore not recoverable from insurers. The vital issue was whether 
this error was attributable to these agents as agents of the vendor or of the- 
vendee. The court held that the vendor was not responsible under the terms 
of the letter of credit because it was a distinct contract from the underlying 
contract of sale, and because the vendee hed unconditionally accepted the doc- 
uments tendered under it.1 Some time after the fire loss, the railways repudi- 
ated the contract after only one-third of the quantity of coal contracted for 
had been delivered, causing an alleged loss to the vendor of $1,250,000, io 
which the vendor entered a counter-claim against the railways. 

It is unnecessary to review the course of the litigation further than to say - 
that the case was tried twice on its merits in the District Court. It was argued 
twice before the Circuit Court of Appeals, certiorari being denied in both 
cases in the Supreme Court.? The complaint alleged that the plaintiff was a 
Swedish corporation, but after the counter-claim was interposed, the railways 
claimed immunity from suit on the counter-claim upon the ground that they — 
were an “agency” of the Kingdom of Sweden. It was held, however, that a 
mere allegation of agency unsupported by any claim of immunity proceeding 
directly from the sovereign and vouched for by the government of the forum, 
was insufficient.2 Not until a judgment upon the counter-claim in the sum of 
$411,203.72 was affirmed on appeal was there any direct intervention by the 
Swedish Government in the person of the Swedish Minister. He presented a 
certificate that the railways were, in reality, not a corporation, but an organic 
part of the Swedish Government; that the plaintiff had no capital stock or 
stockholders and that it was “an integral part of the government itself." An 
injunction in supplementarv proceedings was applied for by the plaintiff 
against funds of the Swedish Governmert in New York, and the Swedish : 
Minister thereupon lodged a formal protest with the Department of State. 
Under instructions from the Department cf Justice, the United States Attor- 
ney àt New York presented to the court th» claim of immunity in the form of 
a “suggestion as a matter ef comity between the United States Government 
and the Swedish Government for such corsideration as the court may deem 


i Kunglig Jarnvagsstyrelsen v. National City Benk (1927) 20 Fed. (2d), 307, 308. 


2 (1927) 20 Fed. (2d), 307; (1927) 275 U. S. 407; 71929) 32 Fed. (2nd), 195; (1929) 280 - 
U. 8. 579. 3 (1924) 300 Fed. 891. 
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necessary and proper.” This procedure had been indieatéd as the proper 
form by the Supreme Court in Ez parte Muir. Upon this protest and inter- 
vention, the Circuit Court of Appeals decided that, though the Swedish Gov- 
ernment had constructively eonsented to be eross-sued by itself seeking the 
jurisdiction of the court, it did not thereby consent to a seizure of its property. 
“To so hold,” said the court, “is not depriving our own courts of any attribute 
of jurisdiction.” 5 

The present settlement on the diplomatie uni presented by the United 
States against Sweden at a figure only slightly above one-third of the amount, 
of the judgment may perhaps be disappointing to the claimant. In the opin- 
ion rendered by the court at the time of allowing the claim for immunity, it 
was recognized that the claimant had been misled into the belief that the rail- 
ways were a separate entity apart from the government, and that only when 
a sufficient number of years had passed making possible a plea of limitation or 
laches against suing in Sweden, was the plea of sovereign immunity inter- 
posed. On the other hand, the judgment was one rendered on a claim for un- 
liquidated damages, and even an international tribunal would probably have 
appraised the loss for breach of the contract at à more modest figure than that 
arrived at by the national court of the complaining party. Furthermore, the 
‘Government of Sweden was nonsuited upon its original claim by reason of a 
technical point of law which might well have been decided otherwise in some 
other jurisdiction. These are considerations weighing in support of the fair- 
ness of the settlement. 

The extension of governmental activity into the field of private business has 
been proceeding at a rapid pace during the past two decades. The extreme ap- 
plication of this trend is, of course, to be found in the communistie state, but 
fascist states have also absorbed many economic activities formerly left in 
‘private hands. Even democratic governments are drifting i in the same direc- 
‘tion, not as a political end in itself but in execution of various plans of-social 
and economie welfare. In view of this tendency, it is not surprising that ef- 
forts should be made to regulate by international convention the competence 
-of courts in regard to foreign states. Illustrations are to be found in certain 
‘clauses of the peace treaties, in the Brussels Convention of 1926 on the Immu- 
-nity of State-owned Ships and Cargoes, and in bipartite treaties made between 
the Soviet Republic and certain European countries. The League of Nations 
‘Committee of Experts for the Progressive Codification of International Law 
recommended the subject as ripe far codification in its report of April 2, 1927. 
A draft convention covering the subject was prepared by the Harvard Re- 


4 dun 254 U. 5. 522, at. p. 533. $ 

5 (1931) 43 Fed. (2d), 705 at p. 708. Opinion by Wanton: Circuit Judge. Certiorari 
denied (1931) 51 Supreme Ct., 181. The decision was reported in full in this JOURNAL, 
Vol. 25 (1931), p. 360, and an analytical comment in the light of the decisions of foreign 
«courts, by Philip C. Jessup and Francis Deák, appeared in this Journat, Vol. 25 net) 
pP. 335. 5 Opinion by Manton, C. J., ui cit., at p. 710. 
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search in International Law in 1932 and published in a Supplement of this 
JournaL.? Under this draft, a state may permit orders or judgments of its 
courts to be enforced against the property of anotker state not used for diplo- 
matic or consular purposes when the property is eraployed in qonnection with 
the conduct of private enterprise as therein defined.’ 

In view of the present settlement, it is interesting to Saige that ihe 
Swedish Government, in its reply to the Committee of Experts, favored 
the conclusion of an international convention upon this subject. Indeed 
Swedish courts have displayed a tendency not to recognize immunity from 
Suit in cases such as the present, and the Swedish Government is not itself 
immune before its own courts in connection wita acts of business admin- 
istration® But the Swedish Government in the instant dispute drew a 
sharp distinction between immunity frcm suit and judgment, and immunity 
from execution against property, a distinction which our own courts, fol- 
lowing the initiative of the Department of State, confirmed. The final 
settlement of the diplomatic claim against Sweden should serve as a reminder 
that the question of enforcement should be regulated at the same time 
as that of jurisdiction for suit and judgment, to the end that the entry of 
judgment in properly insiituted suits against foreign states in national courts 
shall cease to bea futile procedure with at most a moral significance. 

ARTHUR K. KUHN 


BRITISH COMMONWEALTH RELATIONS CONFERENCE 1 


While it cannot be said that the British Commonwealth Relations Confer- 
ence which met at Toronto, September 11 to 21, 1933, finally settled the ques- 
tion. of whether the Commonwealth is a state or a league of nations, its pro- 
ceedings contain material of very great interest with respect to the tendencies 
within this extraordinary political organization. ‘The meeting was unofficial, 
but included about fifty members from Australia, Canada, India, New Zea- 
land, South Africa and the United Kingdom. The presence of India and the 
absence of the Irish. Free State is to be noted. Among the members were 
ministers, parliamentary leaders, publicists, professors and business men. 
The opinions which prevailed, while wholly unofficial, will doubtless have 
- much influence. It was proposed to have a second conference of similar 
type in the future. It may be anticipated that these unofficial conferences 
will precede and prepare for the official meetings of the Imperial Conference. 

This conference discussed the nature of the British Commonwealth, ite 
common policies and its organization. 

On the first topic opinions differed as to whether “the Conmanwentth was 4 


? Supplement, Vol. 26 (1932), pp. 455-736. 3 Ibid., see Articles 11, 23, 25. 

? League of Nations Publicetions, A. 15, 1928, V, pp. 83-34. 

1 See Canadian Institute of International Affeirs, British Commonwealth Relations Con- 
ferenee, Toronto, September 11-21, 1933, Report of the Conference Steering Committee 
on the" Work of the Conference, and appended documents. 
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definite entity" involving legal and moral responsibilities arhong the member 
nations, or whether each member nation, being “master of its destinies,” co- 
operation, however desirable, was, “entirely voluntary." Opinion also dif- 
fered as to whether there should be an effort towarc greater economic unity, 
but all agreed that there was and could be no “cultural unity in the ordinarily 
accepted sense of that term.” There was general opposition toward making 
the constitution of the Commonwealth more hard and fast. All wanted flexi- 
bility, several expressed the view that the only thing the members of the 
Commonwealth had in common was “common political ideas and the values 
emanating from these," such as the “rule of law" and the belief “that force 
does not control the law but that law controls force." 

With this lack of uniformity among the members of the Commonwealth, it 
is not surprising that the opinion seemed general that “regional interests nec- 
essarily form a starting point for foreign policy” and that “foreign policy is in 
a, large measure the extension of domestic policy.” ‘The reasons for this and 
for a certain “isolationist sentiment” in some of the dominions was thus ex- 
plained by a Canadian speaker: 


One of the hard facts of this world is that each of the British nations 
is a democracy, and that it has a parliament, and that back of that parlia- 
ment there are parties and that parties are made up of politicians and 
that one of the prime purposes of political parties is to turn governments 
out of office and that there is no issue so useful for turning a government 
out of office as a suggestion that it is giving more consideration to external 
than to domestic interests. 


This regional attitude even extended to the matter of defense. While con- 
sultation in defense and strategic problems was generally deemed desirable, 
the sentiment was against any binding plans, and certain Canadians pointed 
out that the Commonwealth is “in no sense a defensive alliance” and “the de- 
fense of Canada did not depend upon its relationship with Great Britain.” 
Other Canadians, however, thought that Canada gained some benefit from 
the British Navy. 

Along with this dominating regional interest, it was recognized that some 
eoórdination was necessary in the interests of each dominion as well as in that 
of the Commonwealth asa whole. The codrdinating influence accepted by all 
those present was the supreme interest of all parts of the Commonwealth in 
maintaining the peace, not only within the Commonwealth (war between the 
members of the Commonwealth, it was said, has become unthinkable), but in 
the world at large. As the chairman said, summing up the conference, “Peace 
is the vital interest and its pursuit and maintenance should be the great objec- 
tive of the Commonwealth.” . R 

For the preservation of peace, discussion centered around the collective sys- 
tem, the League, the Court and the Pact, and there appeared to be general 
agreement thet the Commonwealth and the world collective system were not 
antagonistic but complementary, and that all the members should live up to 
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their obligations ‘under these instruments. A special committee reporting on 
these obligations held that, in case of aggression involving a.member of the 
League, “the members of the Commonrealth are all bound by obligations 
under Article 16 which exclude the possikclity of their remaining neutral.” If 
a member of the League is not involved, ‘ ihe Council may take such measures 
and make such recommendations as will prevent hostilities and result in the 
settlement of the dispute." But in any case the beHigerents would probably 
be parties to the Kellogg Pact “which haz clearly modified old conceptions of 
neutrality, and the members of the Commonwealth would be agreed in desir- 
ing to act in accordance with the spirit o? Mr. Stimson’s declaration.” 

While emphasizing the Commonwealth loyalty to the world collective sys- 
tem, the conference also recognized ‘“‘codperation with the United States as a 
_ vital feature of Commonwealth foreign policy,” nct only because of the situa- ` 
tion of Canada, but also “because the fundamental ideas of Americans and 
ourselves are really similar and often identical.” While all were agreed upon 
the complementary relations of the Commonwealta and the collective system, 
there was some difference in emphasis, the New Zealanders and Australians, 
on the whole, inclining to the view that the Commonwealth was much the more 
important and the collective system little to be relied upon; while one Cana- 
dian took the position that “if collective a:tion breaks down, in all probability 
that will bring about a situation where Canada’s North American position as 
distinguished from its Commonwealth position would prevail.” 

Apart from foreign policy, it was considered that other matters of Common- 
wealth coöperation were principally in zhe intellectual field, scientific re- 
search, statistics, ete., although economie, shipping and communications prob- 
lems might be discussed. A suggestion rom a South African member that 
there should be intergovernmental consultations on native policy in Africa 
met with a sharp rebuff irom an Indian member, who expressed “concern at 
any suggestion that white people were to ecncert a joint policy directed toward 
the subjection of native races.” The United Kingdom delegation was certain 
that “public opinion in Great Britain wou.d be incensed at such a course and 
that the British Government had no intention whatever of evading their man- 
datory responsibilities." 

The inadequacy of Commonwealth orgsnization, which consists mainly in 
exchanges of information, the presence of dominion commissioners at London 
and the periodic imperial conferences, waz recognized. "The elevation of the 
dominion commissioners to a diplomatic status, the provision for more ade- 
quate representation between the dominions, and the training of junior mem- 
bers of the staffs of dominion foreign offices in the London foreign office were 
suggested. There was also general agreement upon the advisability of a 
Commonwealth Tribunal. A minority fsvored bilateral tribunals between | 
pairs of dominions, but the majority contemplated a single court, with one or 
two judges from each dominion with a Jurisdiction not unlike that of the Per- 
manent Court of International Justice. Some suggested that the Permanent 
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Court itself might be used, but the majority thought a trilfunal with all its 
judges trained in British countries and with “a vivid consciousness of the 
nature and implications of the special relationships which exist between mem- 
bers of the Commonwealth” was desirable. Consequently those present 
agreed that the reservation of “inter se questions” made by all the dominions, 
except the Irish Free State, in signing the optional clause of the World Court 
Protocol should be retained. 

It is interesting to note that, whatever may be the T of the British 
Empire the-suggestions of this conference would assimilate it closely to the 
League of Nations, with respect to its policy, the objects of coöperation 
among its members, and its organization. In spite of these resemblances of 
the Commonwealth to an international organization in external aspects, the 
historic fact of closer connection cannot be ignored and certainly influenced 
the proceedings of this conference itself. The remarks, it was noted, were “by 
no means insipid or colorless” but, on the contrary, were “marked by that 
outspoken frankness which properly characterizes discussions between mem- 
bers of one family. This happy informality and the complete candor by 
which it was accompanied produced an atmosphere very different from that 
of an international conference whether official or unofficial and addec very 
greatly to the practical value of the discussion. For, to quote from a South 
African speaker, ‘characteristic of the family outlook is sanity of aim and rea- 
sonableness in our method of approach to public questions.’ ” 

l i QUINCY WRIGHT 


THE ARGENTINE REPUBLIC AND THE LEAGUE OF NATIONS 


The action recently taken by the Government of the Argentine Republic 
has cleared away the confusion which had existed since 1920 with reference 
to the Republie's membership in the League of Nations. The history of the 
problem to which a solution has now been given throws light both on the con- 
stitutional law of the League of Nations and on certain principles of in- 
ternational law in their application to the Covenant as an international 
instrument, and it seems to deserve a careful study. 

The Argentine Republic is listed in the Annex to the Covenant as one of the 
“States invited to accede to the Covenant." The conditions of this accession 
are set by Article 1 of the Covenant, which provides for accession "without 
reservation” to be "effected by a declaration deposited with the Secretariat 
within two months of the coming into force of the Covenant." Soon after the 
signature of the 'Treaty of Versailles on June 28, 1919, the Government of the 
Argentine Republic moved to effect its accession. On July 12, 1919, the 
Minister for Foreign Affairs sent the E telegraphic instruction to the 
Argentine Minister in Paris: ! 

1 For the text, see Juan B. Sivori, La Liga de las Naciones, su origen y la obra realizada en 
la República Argentina (Buenos Aires, 1928), p. 503. The translation is that appearing in: 


Warren H. Kelchner, Latin American Relations with the League of Nations (Boston, 2090) ; 
p.47. 
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In aecordznce with Article 1 of the Covenant of the League of Nations, 
the Executive Power has decided to zdhere to it without any reservation. 
Publish this decision. Please i ud with the Seeretariat the appropri- 
ate communication. 


This instruction was of course without any significance in international law. 

On July 18, 1919, the Argentine Minister at Paris addressed the following 
letter to Sir Erie Drummond, “Secretary General of the League of Nations, 
Paris:” 2 


I have the honour to bring to your notice the correspondence I have 
just received from my Government, in which I am instructed to adhere 
unreservedly to the League of Natio- s in the name of the Argentine Re- 
publie,«8nd in accordance with the terms of Article 1 of the Covenant. 

I hasten, therefore, to do so m order that you may take such action as 

| you consider necessary. 


At this date, Sir Eric Drummond was merely the Secretary-General desig. 
nate of the League of Nations to be; this was indicated in the reply sent by 
him, which was in the following terms: ? 


. J'ail'honneur d’accuser réception de votre communication du 16 juillet, 
dans laquelle vous m'informez que vous éties chargé par le Gouverne- 
ment Argentin d'adkérer sans réserves, au nora de la République Argen- 
tine, et d'accord aves les termes de l'article 1° du Pacte, à la Société des 
Nations. 

Je n'ai pas besoin de vous assurer que c'est avec le plus grand plaisir 
que j'ai pris note de votre déclaratior. Cependant je dois vous faire re- 
marquer que la Société des Nations n'est pas encore constituée légalement 
et que je ne puis exercer mes fonctions de Secrétaire Général avant Pen- 
irée en vigueur du Traité de Paix. 

Dans ces conditions, je vous serais trés obligé de bien vouloir m’in- 
former si la communication que vous m'avez adressée signifie que la Ré- 
publique Argentine désire faire son adhésion à la Société aussitot que la 
commission des ratifications nécessaires au Traité de Paix lui en fournira 
formellement le moyen. 


On July 29, 1919, the Argonne N Minister replied to Sir Eric Drummond, as 
follows: * 


I have the honour to acknowledge receipt of your letter of 28rd J ib in 
which, while noting the adhesion of mz Government to the League of Na- 
tions, you point out thet, the League of Nations not being yet legally 
constituted, you are not in the positizn of being able to carry out your 
duties of Secretary General until the Peace Treaty comes into force. 

You add, that uncer these conditiats you would like to know if the 
communication Í seni you means that the Argentine Republic desires to 
adhere to the League of Nations, as scon as the necessary ratification of 
the Peace Treaty makes this possible. 

Such is, in fact, the interpretation t3at should be given to my note of 


2 Translation from League of Natione Official Journal, 1920, p. 13. 
3 Sivori, op. cit., p. 504. 
5 Translation from League of Nations Official Journal, 1920, p. 14. 
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the 18th July: the Government of the Argentine Republic adheres to the 
League of Nations, and it will ratify this adhesion as soon as the Cham- 

, bers have given their approval. The Secretariat General of the League 
of Nations will be officially advised of this in due course. 


It may be doubted whether any legal effect should be given to this ex- 
change. The Treaty of Versailles was not yet in force; no invitation to 
accede to the Covenant had keen sent to the Argentine Government; Sir 
Eric Drummond had not been invested with any authority in the premises; 
and, though the two letters of the Argentine Minister are to be analyzed to- 
gether, they constituted no more than a statement of intention to accede to 
the Covenant. Recent practice affords many examples of accesgion or adhe- 
sion conditioned on later ratification or later parliamentary approval; such a 
course may not have been excluded by the actual language of the Covenant, 
which refers to reservations and not to conditions.. The conclusion would 
seem to be that prior to January 10, 1920, no action had been taken by which 
the Argentine Republic became bound by the provisions of the Covenant. 
However, there was a clear indication of the attitude of the Argentine Govern- 
ment and of its intention to assume League membership. Hence, no question 
was raised as to the representation of the Argentine Republic at the first 
International Labor Conference held in Washington in 1919, and the Argen- 
tine Government sent to that conference delegates who participated on a 
basis of complete equality with those of otaer states. 

Following the coming into force of the Treaty of Versailles, on January 10, 
1920, a telegraphic invitation to accede to the Covenant was extended to the 
Argentine Republic by M. Clemenceau, apparently in his capacity as Presi- 
dent of the Peace Conference. "This invitation read as follows: 5 


Aux termes de l'article premier et de l'annexe à la partie 1 du traité 
signé à Versailles le 28 juin 1919 entre les Puissances alliées et associées 
et l'Allemagne, la Republique Argentine est invité à accéder au pacte 
de la Société des Nations dans les deux mois de la mise en vigueur dudit 
traité. 

J'ai l'honneur d'informer Votre Excellence que le traité de Versailles 
ayant, conformément aux clauses finales, été ratifié par l'Allemagne 
d'une part, et, d'autre part, par plusieurs puissances alliées et associées 
dont l'Empire britannique, la France, l'Italie et le Japon, il a été mis en 
vigueur aujourd'hui 10 janvier 1920, et que copie certifiée conforme de ce 
traité a été remise ce jour a son Excellence le Ministre de la Republique 
Argentine à Paris. 


On the same date, the Argentine Minister in Paris was informed of this com- 
munication. On January 16, 1920, the President of thé Argentine Republic 
replied as follows: 7 ° : 


5 Text from 30 La Paix et le Droit (1920), p. 43. See also, Sivori, op. cit., p. 506. 

? 30 La Paiz et le Droit (1920), p. 48. 

7 Translation from Kelehner, op. cit., p. 48. See also, Sivori, op. cit., p. 506. It seems 
that no separate document was transmitted with the reply. n 
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Itake pleasure i in transmitting to Your Excellency the formal ratifica- 
tion of the Argentine Government umder the conditions of adhesion ex- 
pressed in the note of July 18, 1919, =ddressed to the Secretary-General 
of the League by our representative ir France. 


On January 10, 1920, also, the Secretary-General of the League of Nations 
notified the Argentine Minister for Foreign Affairs that other governments 
had been notified of the deposit of the Arzentine Republie's accession to the 
Covenant; on February 11, 1920, the Arg=ntine Minister for Foreign Affairs 
sent a formal acknowledgment of the Sesretary-General’s communieation.? 
At the first meeting of the Council of the League of Nations on January 16, 
1920, M. Bourgeois stated that the Argentine Republic has already acceded 
to the Covenant. On June 29, 1920, the Argentine Government was asked 
by the Secretary-General to furnish inforraation to serve as a basis for fixing 
the amount of the Argentine Republic's contribution to the League of Nations, 
and such information wes furnished on October 4, 1920.9 On October 5, 
1920, by decree, the President of the Árge-tine Republic appointed a delega- 
tion to the First Assembly; this decree recited that authority for this action 
had been given by the Argentine Senate, on September 30, 1920.1 "The 
Argentine delegates to the First Assembly in 1920 participated very actively 
in the work of the Assembly; one of the Argentine delegates was elected a 
Vice-President of the Assembly? Owing to the failure of the First Assem- 
bly to adopt certain proposals made by ihe Árgentine delegation, some of 
which related to the amendment of the Covenant, the delegation withdrew 
from the Assembly; and no delegates have been sent to any later session of 
the Assembly. 

The Argentine Government has not held aloof from League activities dur- 
ing the intervening years, however. It hes been represented at various ses- 
sions of the International Labor Conference, at the sessions from 1923 to 
1928, and in 1931. Moreover, on April 26. 1926, tke President of the Argen- 
tine Nation promulgated a decree !? des znating representatives to act as 
members of a committee on the compositicn o? the Council of the League of 
Nations, of the Preparatory Committee of the Disarmament Conference, and 
of the Advisory Committee on Disarmament, and these representatives acted 
in such eapacities.i^ The Argentine Government seems also to have re- 
quested the registration of treaties by the Secretariat. Various payments 
of contributions to meet the expenses of ths League of Nations were made by - 


8 Sivori, op. cit., pp. 507-508. b 

? Procés-verbal of the First Meeting of the Council, p. 5. 

1? Memoria presentadas al Honorable Congreso Necional, 1920-21, Ministerio de Relaciones 
Exteriores y Culio, pp. 4, 7. ° . u Fd., p. 10.. 

1* Records of First Assembly, Plenary, p. 145. 

13 Presidencia Alvear, 1922-1928. Compilacién ae Mensajes, Leyes, Decretos y Reglamenta- 
clones, III, p. 416. 

M See, e.g., Records of the Seventh Assembly, F-st Committee, p. 39. 

15 See 28 League of Nations Treaty Series, p. 285; 62 id., p. 86. 
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the Argentine Government, the appropriations having been voted by the 
Argentine Congress; such payments were made in 1924, 1925, 1926, 1927 and 
1928, covering fiscal periods from 1920 to 1928.2 No payment has been made 
for 1929 or subsequent years, and on October 8, 1933, the Argentine Republic 
was listed as being in debt to the League of Nations for 4,313,717.37 gold 
franes.!* 

Throughout the period of President Alvear’s incumbency, from 1922 to 
1928, continuous efforts were made to have the position of the Argentine Re- 
publie vis-à-vis the League of Nations regularized. On June 6, 1923, Presi- - 
dent Alvear, in a message to the Congress asking for an appropriation to pay 
Argentina's contribution to the League of Nations, referred to the adhesion by 
the Executive Power to the Covenant, as follows: 18 


La referida adhesión se operó con el depósito de la communicaceión cor- 
respondiente hecha en la Secretaria de la Liga por el Ministro Argentino 
en París, el 18 de Julio de 1919, de acuerdc con las instrucciones que a ese 
efecto le impartiera el 12 del mismo mes, el Ministerio de Relaciones Ex- 
teriores: y fué ratificada por el Senor Presidente de là Nación en 16 de 
enero de 1920 respondiendo a la invitación a adherir al Pacto de la Liga 
que dirigió el Presidente del Consejo Supremo de las Potencias Aliadas 
y Asociadas. 


In 1924, two further messages were sent to Congress with reference to the 
appointment of delegates to the Fifth Assemkly; !? but no action was taken 
by the Congress at that time.? In each of his annual messages, President 
Alvear insisted that action be taken,?! but in vain. A different attitude came 
to prevail in 1932, when on September 28 the Chamber of Deputies passed a 
bill for the approval of the Covenant. “It was explained during the debate 
that Argentina already was a member of the League from an international | 
viewpoint, but not from an internal constitutional viewpoint, the purpose of 
the bill being to clear up this ambiguous situation.” ?? The parliamentary 
action was consummated in 1933, and on September 26, 1933, the Argentine 
Minister for Foreign Affairs sent a telegram informing the Secretary-General 
of the League of Nations that “the Argentine Parliament has just sanctioned 
in both Houses, the Chamber of Deputies and the Senate, which yesterday 
unanimously approved it, our country’s accession to the League of Nations, . 
at the same time approving the Covenant in accordance with the constitu- 
tional powers of Congress, which gives legal validity to the international tie 
that will henceforth bind us together.” ?? On September 28, 1933, the Argen- 


16 The Argentine contributions were authorized by Congress, as parts of the general 
budgets voted. See 22 Leyes Nacionales, p. 144; 23 id., p.38. Seealso Informaciones acerca. 
de la Liga de las Naciones, Ministerio de Relaciones Exieriores y Culto (1925), p. 40. 

17 League of Nations Document, A. 56. 1983. X, pp. 5-6. 

.18 Informaciones acerca de la Liga de las Naciones, p. 39. 19 Fd., p. 41. 
20 Kelchner, op. cit., p. 101. 7! Presidencia Alvear, I, pp. 190, 294, 406, 518. 

2 New York Times, Sept. 29, 1932, p. 1. (Official records of the debates are noteavail-- 

able to the writer.) 23 League of Nations Document, A. 30. 1933. 
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tine Minister at Berne communicated to the Secretary-General of the League 
of Nations the text of the law promulgatad on the preceding day; this com- 
munication read as follows (translation): ?* 


In accordance with instructions received from my Government I have 
the honour to communicate to you the full text of the law voted by the 
Argentine National Congress under which the Argentine Republic ac- 
cedes to the League cf Nations. This law was promulgated yesterday by 
the Executive: 


National Congress. Argentine Republic. The Senate and the Chamber of Depu- 
. ties of the Argentine Republic, meeting in Congress, etċ., have adopted the following 
law: 

Article 1. The Covenant of the League ol Nations contained in the first twenty-six . 
articles of the Treaty of Peace signed at Versailles on June 28th, 1919, is hereby ap- 
proved. 

Article2. The ment ments to Articles 4. 6, 12, 13 and 15 of the said Covenant, the 
first-two of which came into force on July 29th, 1926 and August 13th, 1924, respec- 
tively and the last three on September 26th, 1924, are hereby approved. 

Article 3. The declaration of principles and Articles 387 to 427 of the Treaty of 
Peace of Versailles which constitute Part XIL therecf relating to the International 
Labour Organisation are hereby approved. 

Article 4, The Executive is authorised to pay the amount of the contribution to 
the expenses of the League of Nations allotted to the Argentine Republic for the 
financial period corresponding to the year cf promulgation of the present law. 

Article 5. In communicating the present law to th» Secretariat of the League of 
Nations the Executive shall state that the Argentine Republic regards the Monroe 
Doctrine mentioned as an example in Article 21 of the Covenant as a unilateral politi- 
eal declaration which in its time rendered signal service to the cause of American 
emancipation and not as constituting a regional understanding as Busen in the Ar- 
ticle in question. 

Article6. The expenses involved by the execution of the UEM law shall be de- 
frayed out of the general revenue in respect of the said law. 

Article 7. The present law shall be communicated to the Executive. 

Given in the Assembly Hall of the Argent. ne Congress at Buenos Ayres on Septem- 
ber 25th, 1933. Signed: Junio A. Roca, Juan F. CasrERATA, Gustavo FrauxnoA, D. 
ZAMBRANO. 

Registered under No. 11,722. 

Accordingly the present law shall be regarded as a Law of the Nation; it shall be 
executed, communicated and published in the Official Gazette and inserted i in the 
national archives. Signed: CARLOS SaavEDEA Lamas. 


The Assembly took no special action on the Argentine communication, 
beyond a statement by the President of in ss welcome reception. On October . 
2, 1933, the Assembly did proceed, however, to elect the Argentine Republic 
to a seat on the Coyncil, and an Argentine representative took his seat at the 
77th session of the Council, 

It should be noted that the law of Sepsember 27, 1933, did not call for a 
reservation as to the Monroe Doctrine. Article 21 prevents the Covenant 
from affecting the validity, such as may exist, of "international engagements, 


^ League of Nations Document, A. 34. 1933. VII. 


EDITORIAL COMMENT 131 


such as treaties of arbitration or regional understandings like the Monroe 
Doctrine, for securing the maintenance of peace.” It is clearly open to a 
member of the League of Nations which has accepted this provision to assert 
that the Monroe Doctrine does not constitute a regional understanding in so 
far as it is concerned 25 

This happy outcome of a delicate situation enables certain problems to be 
discussed with greater freedom than was previously possible. Was the Argen- 
tine Republic a member of the League of Nations and as such bound by the 
Covenant during the period from 1920 to 1933? The answer to this question 
is important both for the constitutional law of the League of Nations, and for 
the effect in international law of constitutional limitations on, the vreaty- 
making power. A somewhat similar problem has arisen with reference to 
Luxembourg’s accession to the Covenant?’ and perhaps it has not yet been 
finally resolved. 

If the Argentine Republic was a member of the League of Nations from 
1920 to 1933, this must have resulted either from (1) the response by the 
President of the Argentine Nation to the President of the Peace Conference, 
on January 16, 1920, or (2) from the actual partic:pation in the activities of 
the League by the Argentine Government. 

(1) By his response of January 16, 1920, President Irrigoyen as tke head 
of state seems to have effected a definitive accession to the Covenant. The 
. informal character of the resporse does not render it ineffective; accessions are 
frequently less formal than ratifications, and even for the latter it would be 
difficult to say that any particular formality is required, apart from special 
stipulations. The reference to the Argentine Minister's letter of July 18, 
. 1919, leaves no doubt that the President intended his telegram to be a defini- 
tive accession. 

Yet the problem arises whether the President had power to bind the Re- 
public. Article 86 (14) of the Argentine Constitution confers on the Presi- 
dent power “to conclude and sign'/treaties of peace, of trade, of navigation, of 
alliance, of limits and neutrality, and agreements with the Pope;” on the 
other hand, by Article 67 (19) Congress is given power “to approve or reject 
the treaties signed with the other nations and agreements with the Vatican.” 
Apparently, Congress must aporove a treaty before the President may take 
the final action of ratification or accession, and in the Argentine Minister’s 
letter of July 29, 1919, addressed to Sir Eric Drummond, this condition was 
stated. ‘The question arises, therefore, whether the Argentine Republic could 
be bound by the accession to the Covenant by the President, when the Presi- 


25 Mexico also stated, on agreeing tc membership in the League of Nations, "that she has 
never recognized the regional understanding mentioned in Article 21 of the Covenant.” 
See this JOURNAL, Vol. 26 (1932), p. 114. l 

2 League of Nations Official Journal, 1921, pp. 706-708; Hudson, “Membership in the 
League of Nations," this JOURNAL, Vol. 18 (1924), p. 445;  Behücking and Wehberg, Die . 
Satzung des Vólkerbundes (2 ed.), pp. 305-308. 
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dent had not aae the necessary approval by Congress. Is there a prin- 
ciple of international law which invests a head of state with power to bind his 
state vis-à-vis other states? Or mus; the constitutional limitations on 
the power of a head of state be viewed as limiting his capacity to represent his 
state vis-à-vis other states? 

Article 1 of the Habana Convention on Treaties of 1928 provides that 
“treaties will be concluded by the competent euthcrities of the states or by 
their representatives, according to thei- -espeetive internal law." ?" This 
would seem to require compliance with a state's constitutional requirements 
before a valid treaty (or engagement) cen be concluded. Mr. Arnold D. 
McNair has recently made a forceful statement of this view? in which he 
concluded that if a state's written constitution makes the consent of its legis- 
lature essential to the conclusion of a treaty, no treaty will be valid without 
that consent. 

In the recent Eastern Greenland Case before the Permament Court of In- 
ternational Justice, an oral declaration by the Norwegian Minister for For- 
eign Affairs was held to b» binding on the Norwegian Government, without 
any inquiry by the court into the constitutional limitations upon the powers 
of the Minister?? Judge Anzilotti, dissenting in that case, went further; he 
intimated that international law confers à competence on a Minister for For- 
` eign Affairs, saying that “the constant and general practice of States has been 
to invest the Minister for Foreign Affairs—the direct agent of the chief of the 
State—with authority to make statements on current affairs to foreign diplo- 
matic representatives, and in particular to inform them as to the attitude 
which the government, in whose name he speaks, will adopt in a given ques- 
tion. Declarations oi this kind are binding upon the State.” 39 Nor would 
Judge Anzilotti admit that this competence conferred by international law 
can be limited by a national constitution. “As regards the question whether 
Norwegian constitutional law authorized the Minister for Foreign Affairs to 
make the declaration, that is a point which, in my cpinion, does not concern 
the Danish Government: :t was M. Ihlen's duty tc refrain from giving his 
reply until he had obtained any assent that might be requisite under the Nor- 
wegianlaws." If the clear indications cf tae Eastern Greenland Case are to 
be followed, there could be little doubt that the telegram addressed by the 
President of the Argentine Republic to th2 President of the Peace Conference 
on January 16, 1920, constituted a bindinz accession, even though the Argen- 
tine Constitution required previous assen: by the Congress. 

(2) If a definitive accession to the Covenant by the Argentine Republie 
must be said to have been lacking in 192C, possibly £n accession may be said 


27 4 Hudson, International Legisletion, p. 2378. Ratifications of this convention have 
‘been deposited by Brazil, Dominican Republic, Haii, Nicaragua, and Panama. 

28 McNair, “Constitutional Limitations Upon tae Treaty-Making Power,” in Arnold, 
Treaty-Making Procedure (1933), pp. 1-16. 

29 Series A/B, No. 53, p. 69 ff. 0 Id.. pp. 91-92. 
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to have resulted from the action taken by the Argentine Government between 
1920 and 1933. If a principle of estoppel could be said to exist in interna- 
tional law, a basis for its application might be found here; or perhaps it may 
be said that there was a tacit acceptance (stillschweigende Genehmigung) in 
the sense in which that term has been used in recent times.?! Argentine dele- 
gates voted in the First Assembly and.in various sessions of the International 
Labor Conference, contributions were paid to the League of Nations after 
appropriation by the Argentine Congress, Argentine representatives took part 
in the committee on the composition of the Council; and these acts are con- 
sistent only with Argentine membership in the League of Nations. I 
On one or the other of these grounds, it seems possible to conclude that the 
Argentine Republic was a member of the League of Nations prior to Sep- 
tember, 1933. | | | 
Maner O. Hupson ® 


3l In its judgment relating to German Interests in Polish Upper Silesia, the Permanent 
Court of International Justice seems to have admitted the possibility of a “tacit adherence or 
accession.” Series A, No. 7, p. 28. See also Schücking and Wehberg, op. cit., I, p. 308. 

33 With the collaboration of M. Raymond J. Jeanprétre. 
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QUALIFIED NEUTRALITY, 


. It is interesting to know that a hundred years before the well-known attempt 
of Great Britain to stop corn on its way to the French, on the ground ridiculed 
by Woolsey, that the republic had incorporated its whole laboring class in its 
army, a similar attempt was made under Queen Anne, though not on the same 
ground, but father as an appeal ad misericordiam. Henry Boyle, Secretary 
of State, wrote on April 12, 1709, to Daniel Pulteney, then British Minister in 
Denmark (see Record Office, Foreign Entr Book, 4) * as follows: | 


Her Majesty being informed that France lyss at present under great 
streights for want of corn, and that thereupon they are indeavouring to 
get supplys from all parts, and particularly from the northern kingdomes; 
which is a matter of so much consequence to her affairs, as well as those 
of her allies, that her Majesty has it under consideration to put a stop to 
that commerce, which is almost entirely carryed on in ships furnish'd 
with Danish or Swedish passes, and if not timely restrained will prove of 
the greatest prejudice tc us, and a m:zkty relæf and incouragement to 

‘our enemys. Itis not yet finally determined here what method to pursue 
to prevent such supplys cf corn being ezrryed to the enemy’s country, but. 
in the meantime it is thought proper that you should represent tc the min- 
isters of your court of how great an importance it is to her Majesty as well 
as the rest of her allys tc continue the distress that France lyes under at 
this juncture for want of corn; and conzequently her Majesty must desire 
that they would take care to forbid the carrying thither such suprlys, be- 
cause she shall think her self obliged uz0n this occasion to use ali proper 
means to prevent such a necessary support being sent to the enemys; 
which is so agreable both to reason and justice that they ought not to 
think it strange if their ships laden with corn Zor France happen to be 

. Stopp'd and brought up as they were ir the last warr. But I am further 
to observe to you that, tho’ a total prokibision cf sending corn to France 
be.the most necessary to be insisted on at presant, yet if you find your 
court extremely averse to such a proposal you may then try how farr they: 
are willing to consent to the forbidding it to be carryed to any other ports 
or places of France, but what are farr distant from their armys and maga- 
zins. I have by her Majesty’s command sent ozders to Mr. Robinson to 
make the like representations to the cocrt of Sweden. 


It is important to notice thet provisions ae not stigmatized as contraband. 
The right to stop them is asked for as a treaty favor from a benevolent neutral. 
At the same time, we may see here the germ of “occasional” contraband, in the 
specification of “ports or places [not] far distant frcm armies and arsenals.” 
“Allies.” of course, means friendly Powers: Oermark and Sweden were not at 


1 Quoted in extenso in British Diplomatic Insircctions (1639-1789), id. III (Ed. J. F. 
Chance for the Royal Historical Society). - 
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the time at war with France, and indeed were little likely to be allied together 
in any belligerent combination. 

On the other hand, in 1710 we find Boyle complaining (16 June) of the hard- 
ships inflicted on British traders by the Danes, who had gone to war with 
Sweden in 1709—“their ships brought up often without any colour or pretence, 
and the freedom of commerce interrupted io their extreme loss and damage,” 
and expressing the intention of Queen Anne “to send a strong convoy” to secure 
their safety. Here we have Britain formally committing herself to the doc- 
trine of convoy, which was so distasteful to her in later years. 

A prohibition of all trade with France had already been urged upon Den- 
mark in 1689 (Earl of Winchelsea and Nottingham (Sec. of State) to Robt. 
Molesworth (English envoy), August 13, in Record Office, Foreign Entry 
Book 2), as against "the common enemy." Denmark was maintaining a 
qualified neutrality: not being under any obligation to enter into war with 
France, but placing at the King of England’s disposal 7,000 troops at a fair 
price (Treaty of Altona, June 20, 1689). And—“since the King of Denmark 
is willing to enter into so strict a friendship with His Majesty, you are to presse 
him to concurre in this partieular as well as other princes will do against 'the 
common enemy." The Earl adds—“And though "tis probable you will hear 
complaints that severall Danish ships have been brought into our ports as 
trading to and from France, yet (for what is past before this modification) 
such order ? will be given touching such ships as I doubt not will be to the en- _ 
tire satisfaction of the King of Denmark." The prohibition was again 
pressed for in the ensuing January (1689-90): “Since the trade of Denmark 
and Sweden is so inconsiderable with France, the advantage of that cannot be 
the motive to these two crowns to overtarow the measures we have taken 
for the common interest of Christendom, . . . after such assurances of friend- 
ship as the King has had from both those crowns, especially since they can't 
but consider the miserable consequences that must attend all Europe, if France 
should be victorious in this war: and nothing can more effectually prevent his 
success than want of trade, which impoverishes him, and partieularly the trade 
of the north, which supplys him with the material without which he cannot 
carry on the warr. . . . ” 

The logie of this is not impeccable. If the trade of the north was so insig- 
nificant, it is hardly apparent how the want of it could be so damaging to 
France. But the troubles and difficulties which arise from a “qualified” neu- 
trality are sufficiently evident from this correspondence. It seems difficult to 
believe that responsible publicists should be endeavoring to revive such an 
institution.’ è 


* In a note of Feb. 21, 1690-1, it was promised that the ships already detaired ‘‘that 
cannot be detained but in pursuance to our convention for preventing trade with France 
shall be restored or a just and faire compensation paid for them." 

3 See Prof. Jessup’s editorial comment “The birth, death, and reincarnation of neutrality” 
in this JOURNAL, Vol. 26 (1932), pp. 789—793. 
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. THE PUGH CLAIM * 


In June, 1929, James Pugh, an Irish seaman, was arrested in a bar in the 
city of Colon, Republic of Panama, because of his belligerent attitude toward 
two policemen and his refusal to pay a bill. On the way to the police station 
a serious fight occurred, the circumstances of which were in dispute. Pugh 
died shortly thereafter. The Panamanian judicial investigation of the affair 
acquitted the two policemen of criminal responsibility for Pugh’s death, a 
result which apparently was not satisfactory to the British Government, for 
in July, 1980, a formal request was made upon the Government of-Panama 
by the British Government fcr an indemnity of £1,000 on behalf of the children 
of the deceased, based upon the allegation that his death had been caused by 
unjustified acts of Panamanian policeraen in beating him and dissatisfaction 
with the manner in which the police agents had been tried.* 

In May, 1931, the Pangmanian Government refused to pay an indemnity, 
on the ground that the Panamanian pclicemen had been judicially acquitted 
of charges of responsibility for Pugin’s death, but suggested an arbitration of 
the dispute in ease the pecuniary claim were insisted upon.? Consequently, 
on October 15, 1932, the two governments concluded a eonvention,? which pro- 
vided for the arbitration of the claim before the Honorable James J. Lenihan, 
of Washington, D. C., at that time the United States District Judge for the 
Canal Zone, who was to decide ex aequo et bono (Article 3) the three follow- 
ing questions (Article 1): 


(a) Whether the Panamanian police agents Manuel de J. Tufion and 
J. Cardoze exceeded the powers reasonably held by an agent of the publie 
order in the exercise of his duties, when on Sunday, June 30, 1929, they 
endeavored to conduct to police headquarters in the City of Colon James 
Pugh, an Irishman who, it has been alleged, was in an intoxicated condi- 
tion, and as a result of having exceeded such powers the death of said 
James Pugh occurred. 

(b) Whether, in the event that said police agents exceeded such pow- 
ers and that the death of James Pugh was due to the same, if is certain 
that the acts of agents Manuel de J. Tufion and José Cardoze were mali- 
clous, voluntary and, consequently, culpable, and the Panamanian Gov- 
ernment should therefore be considered obliged to pay to the British 
Government an indemnity for such death. 

(c) If the Panamanian Government must pay an indemnity to the 
British Government, what shall be she amount of such indemnity? 


— The British Government was represented by Cyril Marriott, Esq., and the 
Government of Panama by Dr. Gregoric Miro (who exercised similar functions 
in the early stages of the recent pecuniary claims arbitration between the 


* The recent arbitration under the converition of October 15, 1982, between His Majesty’s 
Government in the United Kingdom of Great Britain and Northern Ireland in the name of 
and representing His Majesty’s Government in the Irish Free State, and the Government 
of the Republic of Panama. 

1 Memoria de Relaciónes Exteriores of Panama, 1930, p. xxxviii, and Anexos, pp. 196-200. 

2 Memoria, 1932, pp. Ix-Jxiii. 3 Panamanian Gaceta. Oficial of December 30, 1932. 
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United States and Panama). Under the terms of the convention, the evidence 
was limited to that contained in the Panamanian judicial record, although one 
of the elements of complairit was that important testimony had not been taken 
in the judicial proceedings. Such additional and allegedly important testi- 
mony was not, therefore, before the arbitrator. Each of the Agents filed two 
ably prepared written arguments.* 

In support of the claim, it was contended: (a) that the evidence showed that 
after arrest, a policeman started marching Pugh to the police station, holding 
him by the belt and that when Pugh protested, the policeman struck Pugh, and 
when the latter sought to defend himself, he was clubbed into unconsciousness 
by two policemen, and that Pugh died shortly thereafter; and thgt such action 
by the police agents was “malicious, voluntary and, in consequence, culpable”; 
(b) that the judicial investigation was inadequate, at least one important wit- 
ness having been overlooked, the actual trial being held in the absence of the- 
prosecuting officer (“fiscal”), and the defense consisting of an impassioned plea. 
against foreign interference in Panama; (c) that under international law, a: 
state is responsible for the illegal acts of its police agents causing injuries to- 
aliens; ë (d) that an indemnity of £1,000 was a very conservative amount to: 
claim; and (e) that, in reply to Panamanian defenses, it was clear that Panama: 
assumed the responsibilities as well as privileges under international law upon: 
her entrance into the family of nations, and the standard of conduct under: 
international law regarding the treatmen; of aliens cannot be varied by the 
standard of treatment accorded by a government to its own nationals. 

The Agent for Panama contended: (a) that the police agents used no more: 
force than the situation required in exercising their authority over Pugh, who 
was said to be intoxicated, and violently attacked the police agents for trying 
to take him to the police station; and furthermore, that Pugh's death resulted: 
from a blow he received when he tripped upon a “curb” and in falling struck 
his head against either the pavement or an automobile; (b) that the conven- 
tion did not authorize the arbitrator to investigate the procedure of the Pana- 
manian judicial investigation, although such procedure was defended as being 
entirely regular; (c) that “the state is not responsible under international law 
for the acts of a minor official like a policeman, but that the state's interna- 
tional responsibility can only be engaged by authorities of higher character”; € 


‘ The original record was made available by the Arbitrator for examination by the under- 
signed. 
5 In support of this principle, the following citations were given: 
(1) Hall, International Law (8th ed.), pp. 268-269. 
(2) Ralston, Law and Procedure of Internaticnal Tribundis, paragraphs 261, 400, 
582, 595, 597. E . 
(3) Oppenheim, International Law (2nd ed.), Vol. I, p. 218. 
(4) Borchard, Diplomatic Protection of Citizens Abroad, p. 190. 
8 In support of this contention, he cited: 
(1) Borchard, op. cit., p. 188. 
(2) VI Moore’s Digest of International Law, pp. 742, 743, 758. 
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* 

and (d) that, in considering the case “ex aequo et bono," reference might be 
made to the fact that “many of the Latin American ccuntries are still in the 
early stage of their development and it does not seem fair therefore to impose 
upon them the standard and line of conduct required of more ancient and 
civilized countries . ..." in favor of aliens when nationals are not entitled to 
similar treatment; and that because of the Panama Canal, innumerable sea- 
men are constantly in the terminal cities and the police must preserve order. 

The Arbitrator rendered his decision on the claim on July 6, 1933, holding, 
on the evidence before him, that Pugh, after arrest, was the aggressor in the 
fight that followed, that the police agents were legally justified under the cir- 
cumstances in the use of force to aecomo»lisa their duty in taking their prisoner 
to the police station, and thet they were not legally responsible for Pugh’s 
resulting death. The claim was consequently disallowed. 

Having reached those conclusions on the evidence as to the facts, there was 
no occasion for the Arbitrator to consider the several interesting questions of 
international law presented to him in the briefs of the representatives of the 
two governments, as summarized above. The Arbitrator’s extensive opinion 
contains an interesting and lucid discussion of the extent to which in his 
opinion; a police agent may lawfully use weapons upon a person in the course 
of making an arrest. E. pssuitos 


THE AUSTRALIAN AND NEW ZEALAND SOCIETY 
OF INTERNATIONAL LAW 

In 1932, representatives of the legal practitioners, the judges, the law schools 
and the legal and diplomatic, departments of the governments, founded the 
Australian and New Zealand Society of International Law, with the object of 
fostering in Australia the study of publie and private international law, par- 
ticularly the study of those topics which affect, or are likely to affect, Aus- 
iralia.or New Zealand. The First Annual Conference was held at the Sydney 
University Law School fram Thursday, August 17, until Saturday, August 19, 
1938. 

The patrons of the Society are His Excellency, Sir Isaac A. Isaacs, His Ex- 
celleney Lord Bledisloe, R5. Hon. Sir Frank Gavan Duffy, Chief Justice of the 
High Court of the Commonwealth of Australia and Rt. Hon. Sir Michael | 
Myers, Chief Justice of the Supreme Cour; of New Zealand. The President 
is Professor A. H. Charteris, Challis Professor of International Law in the 
University of Sydney. Dr. T. P. Fry, of the Queensland Bar, an alumnus of 
the Harvard Law School, is the Honorary Secretary. Amongst the officers 
and councillors of the Society are: Ri. Hor. J. G. Latham, the Attorney Gen- 
eral of the Commonwealth df Australia; two of the Justices of the High Court 

_of the Commonwealth in the persons of Hon. Mr. Justice Dixon and Hon. Mr. 


(3) Ralston, op. cit., p. 330. 
(4) F. S. Dunn, The Protection of Netionals, p. 125. 
(5) Harvard Research, Draft Convention on State Responsibility, pp. 164 and 165. 


CURRENT NOTES 139 


e 

Justice Evatt; Hon. Sir John Harvey, Chief Justice of :he New South Wales 
Supreme Court; Hon. Sir John Peden, President of the New South Wales Leg- 
islative Council and Dean ofthe Sydney University Law School; Sir Daniel 
Levy, Speaker of the New South Wales Legislative Assembly; Hon. R. G. 
Menzies, Attorney General of Victoria; Hon. Mr. Justice Henchman and Hon. 
Mr. Justice Dwyer, Justices of the Supreme Courts of Queensland and Western 
Australia, respectively; Mr. V. LeGay Brereton, Judge Advocate General of 
the Commonwealth Military Forces; the Commonwealth Solicitor General, 
Mr. S. G. Knowles, and his predecessor, Sir Robert Garran; the Dean of the 
Melbourne University Law School, Professor K. Bailey, and his predecessor, 
Sir Harrison Moore; Sir Elliot Lewis, a member of the Constitutional Conven- 
tion which drew up the Australian Commonwealth Constitution; the Dean of 
the New Zealand Law School, Professor J. Adamson; the Chancellor of the 
University of Tasmania, Mr. W. J. T. Stops; a former Attorney General of 
the Commonwealth, Sir Littleton Groom; and a number of other prominent 
lawyers and law teachers. 

The papers contributed to the First Annual Conference were grouped under 
four topics: (1) Australasia’s International Relations; (2) War; (3) Aus- 
tralasia and the Machinery of the League of Nations; and (4) The Extent of 
Australasia’s Territories. Certain problems arising out of the mandate sys- 
tem were discussed in papers by Hon. Mr. Justice Evatt and Dean Adamson. 
The validity of claims to Antarctica, a live subject at present, was the subject 
of a paper by Major Keith Officer, who has been closely in touch with the re- 
cent international controversies. Certain responsibilities thrust on Australia 
by her increase in status and stature were the subjects of papers by Sir Harri- 
son Moore, Professor Charteris, Dean Bailey and Mr. Castieau, who dealt, 
respectively, with intra-imperial diplomatic machinery, consuls, international 
labor conventions, and extradition. In view of the international centenary 
air race to Melbourne in October, 1933, Dr. Fry’s paper on the law of air navi- 
gation was of current interest. Important points in connection with prisoners 
of war and internment camps were discussed by Mr. Brereton and Hon. Mr. 
Justice Harvey. Other papers, ranging from one on “The International Arbi- 
trations of Pope Innocent III" to one on “The Soviet State in International 
Law," were read by Sir Robert Garran, Professor Cumbrae Stewart, Dr. Pat- 
kin, Messrs. Hiekey and Norris. 

Membership of the Australian and New Zealand Society of International 
Law is open to members of the, American Society cf International Law. 
Applications for membership should be sent to the Honorary Secretary, 
å. N. Z. S. I. L., 30 Adelaide Street, Brisbane, Australia The annual sub- 
scription is twenty-one shillings in Australian currency. The anual volume 
of Transactions and a series of periodica: Bulletins containing material of 
current interest concerning international documents and Australasian and 
foreign decisions on topics of public and private international law, are in- 
cluded in the privileges of membership. 


CHRONICLE OF INTERNATIONAL EVENTS 


Fon tHe Perion Avaust 16-NovEMsBER 15, 1933 
(Including earlier events not previouslz noted) 


WITH REFERENCES 


Abbreviations: B. I. I. I., Bulletin de l'Institut Interméciaire International; B. I. N. 
Bulletin of International News; C. S. Monitor, Christian Science Monitor; Clunet, J oumal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Cunt History (New York Times); Europe, L'Europe Nou- 
velle; Ez. Agr. Ser., U. S. Executive Agreement Series; Geneva, A Monthly Review of 
International Affairs; G. B. Treaty Series, Great Britain Treaty Series; J. L. O. B., Inter- 
national Labor Office Bulletin; L. N. M. 5., League of Nations Monthly Summary; . 
L. N. O. J., League of Natiors Official Journal; L. N. T. 3., League of Nations Treaty 
Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State Department; 
R. A. I, Revue aéronautique international; T. I. B., Treaty Information Bulletin, U. be 
State Dep artment. 


Mag, 1938 

25-29 Private ÁÉRIAL Law. Third International Conferenes held at Rome, adopted con- 
ventions relating to (1) precautionary attachment of aircraft; (2) liability for 
damages caused by aircraft to third parties on the suriace. Texts: T.I. B., Aug. 
1933. 


June, 1933 

26 to October 9 Cu1NEsE Eastern RAILWAY. Conference for sale of viiltoud opened in 
Tokyo on June 26 with Japan acting as intermediary. On July 3, Soviet delega- 
tion submitted memorandum of proposed terms of settlement. On Sept.22, the So- 
viet Union sent protest to Japan insisting on full rights in Chinese Eastern Railway 
management, followirg arrests of Soviet employees. Times (London), Sept. 23, 
1933, p. 9. B. I. N., Sept. 28, 1033, p. 26. No satis aetory reply having been re- 
ceived to that or later protests, the Soviet Governmasnt made public on Oct. 9 the 
secret documents in its possession, ccnsisting of four dispatches sent by Japanese 
Ambassador in Manckukuo to Foreign Office in Tokyo, reporting on detailed steps 
in direction of seizure of railway. Soviet Union R., Nov. 1933, p. 241. Statement 
of Manchukuo delegation of Aug. 4, 1933. Text: Contemp. Japan, Sept.-Dec. 
1933, p. 562. 


August, 1933 
4 to October 11 Cusan REvonurIoN. On Aug. 4, a general strike began throughout the 
island. On Aug. 12, President Machado résigned and Carlos Manuel de Cespedes 
became President, to'be succeeded cn Sept. 5 by Dr. Ramon Grau San Martin. 
Cur. Hist., Octs-Dec., 1933. 


8  Greece—Unrrep SrATES, " Parcel post agreement and regulations signed at Wash- 
ington Aug. 1, 1933, and at Athens July 14, 1233, razified by President Roosevelt. 
T. I. B., Aug. 1933, p. 15. 


14-28 INsTITUTE oF Paciric RELATIONS. Fifth biennial eonf2rence held in Banff, Alberta, ' 
Canada. Pacific affairs, Oct. 1933, Conference supp. 
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24 CENTRAL AMERICAN Peace Pacts or 1923. Congress of Salvador declared Central 
American treaties null and void on grounds that the treaties were not registered 
with the Secretariat of the League of Nations under Art. XVII. N. Y. Times, 
Aug. 25, 1933, p. 6. 


25 to November 4 Gresce—Unirep STATES. A second formal application for arrest and 
extradition of Samuel Insull vas made to Greece by the United States on Aug. 25. 
N. Y. Times, Aug. 26, 1933, p. 1. On Oct. 27, extradition hearings in Athens 
closed, and on Oct. 31, Greek Supreme Court rejected the application for ex- 
tradition. N. Y. Times, Nov. 1, 1933, p. 1. On Nov. 4, the extradition treaty, 
in effect since Nov. 1, 1032, was denounced by United States in note on Insull 
extradition case. N.Y. Times, Nov. 5, 1333, p.1. Text: Press releases, Nov. 11, 
1933, p. 257. 


25 Wauear Conrerence. An international wheat pact was signed at London by 21 
~ nations after four months oi negotiations, aimed to reduce wheat supply and 
stabilize prices. Text of agreement: N. Y. Times, Aug. 26, 1933, pp. 1-2. Times 
(London), Aug. 26, 1933, p. 8. L.N. M. S., Aug. 1933, p. 178. Text of final act 

and minutes of final meeting: G. B. Treaty Series, No. 38 (1933), Cmd. 4449. 


26 | Bnazin—PonTUGAL. Signed commerce treaty at Rio de Janeiro. x I. N., Aug. 31, 
1933, p. 13. 


September, 1938 
2 SIraty—Roussia. Signed treaty of friendship, non-aggression and neutrality, to last 
five years. Summary: N. Y. Times, Sept. 3, 1933, p. 5. T. I. B., Oct. 1938, p. 3. 
Text: Soviet Union R., Oct. 1933, p. 217. 


8  Gresce—Russia. Signed temporary trad2 agreement at Athens regulating cur- 
rency remittances by Greece to Soviet Union. C. S. Monitor, Sept. 11, 1933, p. 1. 
Soviet Union R., Oct. 1933, p. 218. 


8to November 10 Mexico—Uwnitep States. Exchanged notes on Sept. 8 regarding con- 
vention signed Feb. 1, 1933, for flood control and rectification of Rio Grande 
channel. T.I. B., Sept. 1933, p. 6. On Nov. 10, exchanged ratifications of above 
convention. Presi releases, Nov. 11, 1933, p. 269. Text: Cong. Rec, April 5, 
1933, p. 2357. 


8/9 Swepsn—Unrrep SrATES. Three reciprocal agreements to promote commercial air 
service arranged by exchange of notes, to become effective Oct. 9: (1) operation 
of civil aircraft; (2) issuance of licenses to pilot civil aircraft; (3) acceptance 

. of certificates of worthiness for aircraft. Text: Press releases, Sept. 16, 1933, 
p. 155. 


10 Grrmany—Vatican. Exchanged ratifications of concordat signed July 20, 1933. 
B. I. N., Sept. 14, 1933, p. 29. N. Y. Temes, Sept. 12, 1933, p. 10. Text of con- 
cordat: Europe, Sept. 23, 1983, p. 918. 


11-21 Brrrish COMMONWEALTH RELATIONS ConFERENCE. Held ten-day session at To- 
ronto, attended by 41 delegates. Times (London), Sept. 12-22, 1033. Int. Affairs, 
Nov.-Dec. 1933, p. 763. See editorial comment in this JOURNAL, supra, p. 122. 


14 Greece—-Torxey. Signed ten-year pact of non-aggression at Ankara. N. Y. 
Times, Sept. 15,1933, p. 9. Cur. Hist, Nov. 1933, p.238. T'.I.B., Oct. 1933, p. 6. 
Text: Europe, Oct. 14, 1938, p. 996. 


18 Danzic—Po.anp. Exchanged ratifieations of agreement signed Aug. 5, 1933, reg- 
ulating position of Polish nationals in Danzig and the use of Poland by Danzig. 
B.I. N., Sept. 28, 1933, p. 24. 
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19 to October 25 LETICIA Dispute BETWEEN: COLOMBIA AND Perv. Call for conference 
to settle dispute was issued on Sept. 19. Peruvian delegation consists of Dr. 
Victor A. Belaundé, Dr. Vietor. M. Maurtua and Alberto Ulloa Sotomayor. 
Colombian delegatior: Dr. Roberto Ürdaneta Arbelaez, Dr. Luis Cano and Guil- 
lermo Valencia. Cur. His., Nov. 1€33, p. 215. Conference opened on ‘Oct. 25, 
with Foreign Ministe? Mello Francc of Brazil presiding. N. Y. Times, Oct. 26, 
1933, p.5. Times (Lendon), Oct. 27, 1933, p. 11. 


22 Bvurearna—Tourger. Renewed for five years treaty of friendship which expires 
March, 1934. N.Y. Times, Sept. 23, 1983, p. 9. B. I. N., Sept. 28, 1923, p. 14. 


22 to October 14 Leacue or Nations Corno. 76th Session held in Geneva for the con- 
sideration of Assyrian question, opium, and intellectual codperation and other 
questions. On Oct. 12, the Council decided to invite the United States to aid. 
in a governing body composed of 15 stetes for relief of German refugees. N.Y. 
Times, Sept. 23-Oct. 15, 1933. Times (London), Oct. 16, 1933, p. 11. B. I. N. 
Sept. 28-Oct. 26, 1933. 


25 ARGENTINA AND THE Leacus. Argentira returned to League of Nations member- 
ship at 14th ordinary session of Assembly, after absence from the Assembly since . 
its first session in 1920. L.N. M. S., Sept. 1953, p. 190.. Times (London), Sept. 
27, 1933, p. 9. N. Y. Times, Sept. 25, 1933, p. 14. See editorial, supra, p. 125. 


25 to October 11 Leaqus or NATIONS ÁSSEMELY. 14th Ordinary session held in Geneva, . 
Argentina returned to membership. Denmark, Argentina, Australia, and Portu- 
gal were elected non-permanent members of Council for three years. Adopted 
resolutions on simplification of procedure, nationality of women, penal and 
penitentiary questions, assistance for refugees coming from Germany, traffic in 
opium, traffic in women and children, mandates, slavery, minorities, etc. DL. N. 
M. 5., Sept. 1933. Texts: L. N. O.J. Special supplement, No. 114, Oct. 1933. 


25-27 Lirrts Entenrs. Permanent Council held meeting at Sinaia, Rumania, and de- 
cided to advocate a four-year disarmament convention providing international 
supervision of armaments. (C. S. Monitor, Sept. 28, 1983, p. 2. 


26 AxcentiInA—ItTaLy. Signed customs convention in Rome completing that of June 
1, 1894. Times (London), Sept. 28, 1€33, p. 10. B. J. N., Sept. 28, 1933, p. 21. 


26 to October 20 Grermany—Rvusaia. In connection with arrest at Leipzig of two repre- 
sentatives of Soviet Russian press, Soviet Embassy in Berlin notified German 
Government of Soviet Government's decision to expel all German correspond- 
ents from Russia and to withdraw Sovies correspondents from Germany. Times 
(London), Sept. 27, 1933, p. 10. B. J. N., Sept. 28, 1933, p. 26. Exchange of notes: 
Times (London), Sept. 28-29, 1933, p. 9. B. I. N., Oct. 12, 1933, p. 15. On Oct. 
20, an agreement was reached on press question. C. S. Monitor, Oct. 31, 1933, 
p.2. N.Y. Times, Oct. 31, 1033, p. 6. 


20 . FINLAND—GREAT Braemar. Signed trade agreement at Helsingfors to remain in. 
force for three years. Times (London), Sept. 30, 1933, p. 10. Text: Cmd. 4425. 


30 to November 4 Cuaco Dispute Berween Bourva AND Paraguay. On Sept. 30, ABC- 
Peru group declined invitation of League of Nations to serve as mediators. 
Times (London), Oct. 2, 1932, p. 33. On Oct. 14, Presidents of Brazil and Ar- 
gentina sent joint appeal to Bolivia and Paraguay to find formula of settlement. 
Times (London), Oct. 16, 1933, p. 11. Cur. Hist, Nov.-Dec. 1933. On Nov. 4, 
the Chaco commission of the League of Nations arrived j in Montevideo to begin 
the fifth distinct peace move since the sutbreak of hostilities in a 1932. C.8. 
M onitor, Nov. 4, 1938, p. 2. 
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October, 1988 l 
1  Pawsune—Unren STATES. Reciprocal copyright relations were established be- 
tween United States and Palestine (excluding Trans-Jordan). Press releases, 
Oct. 7, 1933, p. 199. 


3 Rro Granne Varer Fioop CowTRoL. Following investigation of flood situation in 
lower Rio Grande Valley, by the International Boundary Commission, the Ameri- 
can and Mexican boundary commissioners signed joint report on Sept. 3, 1932, 
recommending construction of flood control works. On Oct. 3, State Department 
sent letter of instruction to American Commissioner Lawson to begin work on 
project, which may’ be completed in 15 months at a cost of $1,500,000. Press re- 
leases, Oct. 7, 1933, p. 201. 


4-10 INTERPARLIAMENTARY CONFERENCE. 29th Conference held in Madrid. Resolutions 
and recommendations: Interparl. bulletin, Sept-Oct. 1933. 


5 to November7 Great Brrrarn—Unrrep SrATES. Debt conversations, begun in Wash- 
ington on Oct. 5, ended on Nov. 7, with statement by President Roosevelt that 
discussions had been adjourned until certain factors in the world situation become 
more clarified. Press releases, Nov. 11, 1933, p. 258. 


5  SwEDEN—UNrrED SrATES. Agreement reached in settlement of claim presented by 
the United States on behalf of Dexter & Carpenter, Inc., an American corpora- 
tion, providing for payment by Sweden of $150,000. Press releases, Oct. 7, 1933, 
p.199. See editorial comment in this JOURNAL, supra, p. 119. . 


9 to November 15 DISARMAMENT CONFERENCE. A meeting of the bureau of Steering 
Committee of the conference was held in Geneva on Oct. 9. At its meeting on 
Oct. 14, Sir John Simon gave an account of Paris and Geneva inter-delegation 
discussions and conclusions reached regarding changes in British draft convention. 
Baron von Neurath's telegram, announcing Germany's withdrawal from the Con- 
ference because of refusal of equality of rights, wes received, and on Oct. 16, Mr. 
Henderson telegraphed a reply approved by General Commission on taat date. 
Texts: G. B. Misc. Ser, No. 5 (1933). Cur. Hist., Nov. 1933, p. 201. Text of 
Chancellor Hitler's address to Germany on Oct. 14. C. S. Monitor, Oct. 16, 1933, 
p. 3. Proclamations of German Government and Hitler's speech: Volkerbund, 
Oct. 20, 1933. On Oct. 16, the General Commission decided to adjourn until Oct. 
26, when it adopted the Bureau's recommendation of Oct. 25 “to continue the con- 
ference's work in the future through the bureau and to resume its sessions not 
later than Dec. 4." Times (London), Oct. 26, 1953, p. 14. N. Y. Times, Oct. 27, 
1933, p. 12. Press releases, Oct. 28, 1933, p. 246. On Nov. 8, the bureau decided 
to limit its work to technica] questions until the meeting of the General Commis- 
sion scheduled for Dec. 4, and a subcommittee was appointed to examine out- 
standing questions arising out of the draft convention. On Nov. 15, Mr. Hender- 
son sent message to all members of the ccnference, including Germany, asking 
their return to Geneva. N. Y. Times, Nov. 14-16, 1933. Times (London), Nov. 

10, 11, 14, 15, 1933. B.I. N., Nov. 23, 1933, >. 36. l 


10 ArcentinA—Brazi. Signed South American anti-war pact and ten other treaties 
at Rio de Janeiro: (1) Commerce and navigation and protocol; (2) Aérial navi- 
gation; (3) Anti-smuggling; (4) Extrgcition; (5) Revision of history end geog- 
raphy textbooks; (6) Intellectual exchange: (7) Artistic exchange; (8) Exchange 
of publications; (9) Tourist traffic; (10) Expositions. Times (London), Oct. 12, 
1933, p. 11. N.Y. Times, Oct. 11, 1933, p. 14. 


i0 Sours American ÁNTI-Wan Treaty. Representatives of Argentina, Brazil, Chile, 
Mexico, Paraguay and Uruguay signec anti-war treaty sponsored by Minister 
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LJ 
Saavedra Lamas of Argentina, and pacts of commerce, navigation end extradition 
and seven other treaties. N. Y. Times. Oct.11, 1933, p.14. Text of anti-war pact: 
T. I. B., Oct. 1933, p. 17. 


11/12 Pumirerne JstANDS INDEPENDENCE. Hawes-Cutting Independence Act rejected by 
Philippine Legislature. For. Pol. Bul. Ort. 27, 1933. N.Y. Times, Oct. 13, 1933, 
p. 14. 


12 — ÁusrRIA—PorANp. Signed trade agreement to replace agreement of 1923. B. I. N.,, 
Oct. 26, 1933, p. 9. 


13 . FrLAN»—GmEAT Bnrrarw. Signed convention regarding suppression of illicit im- 
portation of alcoholic liqucrs into Finland. Text: G. B. Treaty Series, No. 36 
'* (1033). 


14 Great Barrarn--PortuaaL. Exchanged notes on flag discrimination in Portuguese 
ports. Times (London), Oct. 19, 1933, p. 11. Text: G. B. Treaty Series, No. 37 
(1933). 


18 Norway—Uniren Stares. Three reciprocal aviation arrangements made by ex- 
changes of notes to be effective Nov. 15: (1) operation of civil aircraft of one 
country in the other country; (2) issuance of pilot licenses; (8) acceptance of 
certificates of air worthiness of aircraft. Press releases, Oct. 21, 1933, p. 225. 
T.I. B., Oct. 1933, p. D. Text: Ezec. Agr. Ser., No. 50-52. 


17 Panama—Unrrep States. Plans for curtailment of practices by United States 
Government which have interfered wich native business in Panama, announced 
in joint statement of President Rocsevalt and President Arias of Panama. N. FY. 
Times, Oct. 18, 1933, p. 22. Cur. Hist., Nov. 1933, p. 346. 


17 Rumanira—Torxey. Signed treaty of friendship and nonaggression in Bucarest. 
B. I. N., Oct. 26, 1933. 


19-24 GERMANY AND THE LEAGUE. Cn Oct. 19, Germany officially notified League of Na- 
tions of withdrawal from the League. Secretary Avenol’s reply was dated Oct. 
21. Texts: T. I. B., Oct. 1933, p. 4. Times (London), Oct. 23, 1933, p. 14. On 
Oct. 24, Germany resigned from the International Labor Office and three days 
later from participation in the Permanent Court of International Justice. Cur. 
Hist., Dec. 1933, p. 327. 


20 to November 16 Russia—Uwnrrep States. Exchange of notes of Oct. 10 and 17 on 
recognition made public on Oct. 20. Text: Press releases, Oct. 21, 1933, p. 226. 
Soviet Union R., Nov. 1033, p. 227. Text of joint communiqués by Secretary 
Hull and Mr. Litvinoff, Nov. 8-10, and exchange of communieations on Nov. 16, 
announcing resumption of diplomatic relations: Press notice, Nov. 18, 1933. 
Eastern European Serizs of Dept. of State, No. 1. N. Y. Times, Nov. 18, 1933, 
p.1. See Supplement to this JOURNAL, pp. 1-11. 


24 . FINLAND—GERMANY. Germany denounced trade treaty with Finland and re- 
quested Finnish Government to enter into negotiations for new treaty. N. Y. 
Times, Oct. 25, 1938, p. 3. 


25 LzAauE or Narioys Rervucess Commission. United States accepted League of 
Nations invitation to &t on high commission directing aid to refugees from Ger- 
many. Text of notes: Press releases, Oct. 28, 1933, p. 244. James G. McDonald, 
of Foreign Policy Association, appointed League of Nations high commissioner 
for German refugees. V. Y. Times, Oct. 27, 1933, p. 1. 


26 INTERNATIONAL Lapor Orrick. Received offizial information of withdrawal of Ger- 
man Government from the L L. O. E. I. N., Nov. 9, 1933, p. 24. 


a 
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a) 
27 PERMANENT Court OF INTERNATIONAL Justice. Germany notified court that “in 
conformity with Germany’s withdrawal from League of Nations, it would cease 
to appear as plaintiff before the court.” N. Y. Times, Oct. 28, 1933, p. 6. 


November, 1988 
1 Earpr—Unirep States. Reciprocal agreement relating to non-immigrant visa fees 
came into force. T. I. B., Oct. 1933, p. 16. 


1 Sram DEPARTMENT. Issued departmental Order No. 560 relative to establishment 
of a Division of Research and Publication. Text: Press releases, Nov. 11, 1933, 
p. 260. | 


4 Greece—Untrep States. Extradition treaty, in effect since Nov. 1, 1932, denounced 
by United States in note an Insull extradition ease. N. Y. Times, Nov. 5, 1933, 
p.1. Press releases, Nov. 11, 1983, p. 257. ° 


6-11 BALKAN CONFERENCE. Fourth Balkan Conference, held in Salonika, adopted two 
resolutions: (1) that Foreign Ministers of the six Balkan states should meet in 
conference at least once a year; (2) that the six states should conclude a pact on 
basis of draft project adopted at third conference. Near East, Nov. 23, 1933, 
p. 961. Central European Observer, Nov. 24, 1933, p. 425. Les Balkans, Sept— 
Oct. 1933. 


7  Arasra—UOnirep STATES. American ambassador to Great Britain signed provisional 
agreement with the Minister of the Kingdom of Saudi Arabia at Londan provid- 
ing most-favored-nation treatment in certain matters. Press releases, Nov. 25, 
1933. 


7  Arcentina—Great Brrrain. Exchanged ratifications in London of trade agree- 
ment of May 1, 1933. Times (London), Nov. 8, 1938, p. 13. 


9  SourH Arrica—Unrren States. Two aviation arrangements made by exchange of 
notes on March 17, 1933, ennounced by Department of State: (1) navigation of 
civil aircraft in territory of either country; (2) issuance of licenses to nationals of 
either country to pilot civil aircraft. Press releases, Nov. 11, 1933, p. 260. 


15 Brazm. Second Constituent Assembly convened in Rio on the 44th anniversary of 
the founding of the republic for the purpose of adopting a new constitution and 
electing a constitutional president. C.S. Monitor, Nov. 16, 1933, p. 8. | B. I. N,, 
Nov. 23, 1933, p. 16. l 


15 | GeRMaANY—PoLAND. Polish Ambassador to Germany, Chancellor Hitler, and the 
German Foreign Minister agreed to begin negotiations for settlement of issues 
between them, and to abandon “any resort to force in their relationships.” C. S. 
Monitor, Nov. 16, 1933, p.1. N. Y. Times, Nov. 17, 1933, p. 11. 


15  lLxsprm. Plan of assistance adopted by League Council Commission on Liberia, 
and documents relative thereto made publie. Texts of L. N. Doe. C. 595. M. 
277. 1933. VII; C.596. 1933. VII; C. Liberia 41: Press notice, Nov. 15, 1933. 


INTERNATIONAL CONVENTIONS 


AfironauticaL Laws on Damaces. Rome, May 29, 1933. 
Signatures and text: Clunet, 1933, v. 60: 1121. 


ÅGGRESSION DEFINITION Pact. London, July 3, 1933. 
Ratifications: 
Afghanistan, Poland, Russia. T.I. B. Oct. 1933, p. 3. 
Persia and Rumania. Soviet Union R., Nov. 1933, p. 243. 
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AIRCRAFT AtACEMOENTE, Rome, May 29, 1933. 
Text: T. I. B., Aug. 1933; p. 22. Jour. of Aor Low, Oct. 1933, p. 564. 


AincRAFT LraBrLITY TO THirp Parties ON THE SURFACE. Rome, May 29, 1933. 
Text: T. I. B., Aug. 1933, p. 27. 


Am Trarric. Warsaw, Oct. 12, 1929. 
Ratajication deposited: Netherlands. July 1, 1933. T.I. B., Sept. 1933, p. 10. 


ALIENS Stratus. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16, 1933. T. L. B., Sept. 1933, p. 7. 


ASYLUM CONVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16, 1933. T.I. B., Sept., 1933, p. 7. 


Cunrcxs. Confict of Laws on Checks and Protocol. ies Mar. 19, 1931. 
Ratijications: 
Japan. Aug. 25, 1933. 
Italy. Aug. 31,1933. L. N.O.]J., Oct. 1933. 
Germany. T.I. B., Oct. 1933, p. 13. 


Cuscxs. Convention and Protocol. ‘Geneva, Mar. 19, 1981. 
Ratifications deposited: i ! 
Italv. Aug. 31, 1933. 
Japan. Aug. 25, 1933. 
Germany. Oct. 3, 1933.. T. I. B., Sept—Oct. 1933, p. 13. 


CnuEgcks. Stamp Laws. Geneva, Mar. 19, 1931. 
Tahpcandnes 
Japan. Aug. 25, 1933. : 
Italy. Aug. 31, 1938. L. N.O. J., Oct. 1933. 
Germany. Oct. 3, 1983. T. I. B., Oct. 1923, p. 13. 


CHEMICAL WARFARE. Geneva, June 17, 1928: 
Ratification: Lithuania. June 15, 1933. L..N.O. J., Aug. 1933, p. 989. T.I. B., Aug 
1933, p. 6. 


CiviL War. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16, 1933. T.Z. B., Sept. 1033, p. 4. 


CoNsULAR Acents. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguay. Sept. 16, 1383. T.I. B. Sept. 1933, p. 17. 


Copyricet. Rome, June 2, 1923. 
Adhesions: 
Denmark. July 24, 1933. Droit d'auteur, Bept. 1938, 2. 97. 
France. July 24,1988. Droit d'auteur, Avg. 1333, p. 96. 
Germany. Sept. 13, 1933. Droit d'auteur, Oct. 1933, p. 109, 


COUNTERFEITING CurRENCy AND Prorocot. Gemeva, April 20, 1929. 
Ratification deposited: Germeny. Oct. 3, 1933. 7.7. B., Oct. 1933, p. 13. 


Dretomatic Orricers. Havana, Feb. 20, 1928. i 
Ratification deposited: Uruguay. Sept. 16,1933. T.F. B. Sept. 1933, p. 17. 


Freepom or Transit. Barcelona, April 20, 1921. 
Accession: Turkey. June 27,1933. L.N.O.7., Aug. 1983, p. 988. 


IwpusTRIAL Property. Paris, Mar. 20,1883. Revision, The Hague, Nov. 6, 1925, 
Adhesion: Palestine. Sept. 12,1933. T.I. E. Sept. 1983, p. 14. 
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Mercuanpise Marxs. Madrid, April 14, 1891. 
Adhesion: Palestine. Sept. 12, 1933. T.I. B., Sept. 1933, p. 14. 


MINIMUM Wace-rrxing MACHINERY. Geneva, June 16, 1928. 
Ratification: Norway. July 7,1933. L.N.O.J., Aug. 1933, p. 995. T. 1. B., Aug. 1933, 
p. 13. 


Moron VEHICLES Taxation. Geneve, March 30, 1931. 
Ratification: Spain. June 3, 1933. L.N.0O.J., Aug. 1933, p. 990. ° 


Narcotics. Geneva, July 13, 1931. 
Accession: Honduras. July 1, 1933. 


KRotifications: 
Dominiean Republic. April 8, 1933. 
San Marino. June 12, 1933. L.N.O.J., Aug. 1933, p. 991. s 


Nationauity. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12, 1930. 
Ratification: Sweden. July 6,1933. L.N.O.J., Aug..1333, p. 990. T. 7. B., Aug. 1933, 
p. 4. 


NarIoNALITY Convention. The Hague, April 12, 1930. 
Ratification: Sweden. July 6, 1933. L.N.O.J., Aug. 1933, p. 990. T. 1. B., Aug. 1933, 


p. 4. 


Navigasie Waterways. Convention and Protocol. Barcelona, April 20, 1921. 
Accession: Turkey. June 27,1933. L. N.O. J., Aug. 1933, p. 988. 


OrruM Convention. 2d, The Hague. Final Protocol. Jan. 23, 1912. 
Signature: Turkey. Sept. 15, 19838. T.I. B., Oct. 1933, p. 7. 


PAN AMERICAN SANITARY Cope. Havana, Nov. 14, 1924. 
Ratification deposited: Colombia. July 27, 1933. 7. I. B., Sept. 1933, p. 8. 


Pan AMERICAN Union. Havana, Feb. 20, 1928. 
Ratification deposited: Uruguary. Sept. 16,1333. T.I. B., Sept. 1933, p. 5. 


PERMANENT Court or INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 18, 1920. 
Ratification deposited: Germany. July 5, 1933. T. I. B., Aug. 1933, p. 1. 


PERMANENT Court or INTERNATIONAL Justice. Protocol of Accession of United States. 
Sept. 14, 1929. 
Ratification deposited: Uruguay. Sept. 19, 1933. 7.1. B., Sept. 1933, p. 2. 


PERMANENT COURT or INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. ) 
Rattfications deposited: 
Venezuela. Aug. 4, 1933. T.I. B., Aug. 1938, p. 1. L.N. O. J., Oct. 1933. 
Uruguay. Sept. 19, 1933. T.Z. B. Sept. 1933, p. 2. 


PosraAL UNION oF THE AMERICAS AND SPAIN. Madrid, Nov. 10, 1931. 
Ratification deposited: Venezuela, July 7, 1933. T.I. B., Aug. 1933, p. 14. 


PRIVATE INTERNATIONAL Law. Havana, Feb. 13, 1928. ; 
Ratification deposited: Chile. Sept. 6, 1983. T.I. Bs Sept. 1933, p. 4. 


RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratifications: Colombia and France. T. I. B., Aug -Sept. 1933. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Egypt. July 25, 1933. T.I. B., Aug. 1933, p. 5. 
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e 
RianT ro a Frac or Staras Havina No Szacoazr. Barcelona, April 20, 1921. 
Accession: Turkey. June 27,1933. L.N.. J., Aug. 1933, p. 988. 


Roap Stanats. Geneva, March 30, 1931. 
Ratification: Spam. July 13, 1938. L. N. 2. J., Aug. 1933, p. 990. 


SILVER AGREEMENT. London, July 20, 1933. 
Text: T. I. B., Aug. 1933, p. 17. 


SLAVERY CONVENTION. Geneva, Sept. 25, 192. 


Accession: Turkey. July 24, 1933. L. N. 2. J., Aug. 1933, p. 989. T. I. B., Aug. 1933, 
p. 9. | 


SOUTH American ANTI-War Treaty. Rio de Janeiro, Oct. 10, 1933. 
Signed by Argentina, Brazil, Chile, Mexico, Paraguay and Uruguay. Text: T. J. B. 
Oct. 1938, bp. 5 and 17. 


Tarr Truce. London, May 12, 1933. 


Denunciation: Great Britain. Nov. 9, 19:3. B. I. N., Nov. 23, 1933, p. 35. N. Y. 
Times, Nov. 12, 1938, p. 4. 


Trans RESTRICTIONS CONVENTION AND PEorocCoL. Geneva, Nov. 8, 1927. Supplementary 
Agreement. Geneva, July 11, 1928. 
Denunciations: 
Denmark. June 30, 1933. 
Norway. L.N.O. J. Aug. 1933, p. 9*9. 
Netherlands. Sept. 15, 1933. B. I. N., Sept. 28, 1933, p. 23. 


Trierycus. Geneva, March 23, 1931. 
Signature: Czechoslovakia. June 28, 13933. L. N. OO. J., Aug. 1933, p. 990. 


UnrivERSAL PosraL Union. London, June 28, 1923. 
Ratification: Venezuela. July 16, 1988. T. I. B., Aug. 1933, p. 14. 


Weraut or PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratifications: 
Germany. July 5, 1938. 
Italy. July 18,1933. L.1/.0.J. Aug. 1933, p. 995. T.I. B., Aug. 1933, p. 13. 


WaanrNa. Geneva, Sept. 24, 1931. 
Ratifications deposited: 
Spain. Aug. 2,1933. L. N.O. J., Oct. 163. T. I. B., Sept. 1933, p. 14. 
Poland. T.I. B., Oct. 1933, p. 14. 


WHEAT AGREEMENT. London, Aug. 25, 1933. 
Signatures and text: T.I. B., Sept. 1933, p. 18. 
Adhesion: Argentina. A 30, 1933. N. Y. Times, Aa 31, 1938, p. 25. 


Wurm Stave Trane. Geneva, Sept. 30, 1921. 
Ratifications: 
Denmark. Jan. 1, 1983. T.I. B., Aug. 1933, p. 9. 
Brazil. Aug. 18,1935. L.N.O.J. Oct. 183%. T.I. B., Sept. 1933, p. 9. 


: M. Avice MATTHEWS | 


SUPREME COURT OF THE UNITED STATES 


Joun Factor, Petitioner, v. H. C. W. LAUBENEEIMER, United States Marshal, 
and Goprrey Hacearp, His Britannic Majesty's Consul Genera’. 


December 4, 1983 


. 


Considerations which should govern the diplomatic relations between natioas, and 
the good faith of treaties, as well, require that their obligations should be libera ly con- 
strued so as to effect the apparent intention of the parties to secure equality end rec- 
iprocity between them. For that reason if a treaty fairly admits of two constrictions, 
one restricting the rights which may be claimed under it, and the other enlarging it, the 
more liberal construction is to be preferred. The application of these principles leads 
ineseapably to the conclusion that the treaties here involved on their face require the 
extradition of the petitioner, even though the act with which he is charged wculd not 
be a crime if committed in Illinois. 

In ascertaining the meaning of a treaty we may look beyond its written words to the 
negotiations and diplomatic correspondence of the contracting parties relating to the 
subject matter, and to their own practical construction cf it. Within two years of the 
proclamation of the treaty of 1842 it clearly appears from the diplomatie corres» »ndence 
that the United States Government asserted that the treaty obligated both perties to 
surrender fugitives duly charged with any of the specified offenses without regard to the: 
criminal quality of the fugitive’s acts under the law of the place of asylum. Thais con- 
n is supported and confirmed by the provisions of the supplementary ecrvention 
of 1889. 

Until a treaty has been denounced, it is the duty of both the government and the courts _ 
io sanction the performance of the obligations reciprocal to the rights which th» treaty 
declares and the government asserts even though the other party to it holds tc a differ- 
ent view of its meaning. 

Once the contracting parties are satisfied that an identified offense is generelly rec- 
ognized as criminal in both countries, there is no occasion for stipulating that extradi- 
tion shall fail merely because the fugitive may succeed in finding, in the countrrz of ref- 
uge, some state, territory or district in which the offense charged is not punishab.e. 

The Extradition Treaty of 1932, although proclaimed in the United States, has rot been 
promulgated in Great Britain, and the State Department appears not to have recognized 
it as in force in either country. The crime with which petitioner is charged is an ex- 
traditable offense under that treaty, and its effective promulgation and consequeat abro- 
gation of earlier treaties would not abate the pending proceedings. 

Dissenting opinion by three justices. 


Mr. Justice Stone delivered the opinion of the court. 

On complaint of the British Consul, a United States Commissioner for the 
Northern District of Illinois issued his warrant to hold petitioner in custody 
for extradition to England, under Article X of the Webster-Ashburton Treaty 
of 1842 (1 Malloy's Treaties, pp. 650, 645) as supplemented by the 3laine- 
Pauncefote Convention of 1889 (1 Mal]oy's Treaties, 740) and certitied the 
evidence in the proceeding before him to the Secretary of State under the 
provisions of § 651, Tit. 18, U. S. C. A. The application for extradition was 
based on a charge that petitioner, at London, had “received from Brazdstreet 
Press Limited" certain sums of money, “knowing the same to here been 
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fraudulently obtained.” Upon application by the petitioner for writ of 
habeas corpus, and certioreri in its sid, the District Court for Northern 
Illinois, ordered -him released from custody on the ground that the act 
charged was not embraced within th» applicable treaties because not an 
offense under the laws of Illinois, the state in whick. he was apprehended and 
held. On appeal the Court of Appeals for the Seventh Circuit reversed the 
judgment of the District Court, 61 F. (2d) 626, on the ground that the offense 
was a crime in Illinois, as had been deslared in Kelly v. Griffin, 241 U. S. 6. 
This court granted certiorari, 289 U. S. 713, on a petition which presented as 
ground for the reversal of the judgmen: below that under the Treaty of 1842 
and Convention of 1889, extradition may not b» had unless the offense 
charged is a crime under the law of the state where the fugitive is found, and 
that "receiving money, knowing the same to have been fraudulently ob- 
tained," the crime with which the petitioner.was charged, is not an offense 
under the laws of Illinois. 

In support of this contention, petitioner asserts that it is a general principle 
of international law that an offense for waich extradition may be had must 
be a crime both in the demanding country and in th» place where the fugitive 
is found, and that the applicable treaty provisions, interpreted in the light of 
that principle, exclude anv right of either country to demand the extradition 
of a fugitive unless the offense with which he is charged is a crime in the 
particular place of asylum. See Wrigat v. Henkel, 190 U. S. 40, 61. But 
the principles of international law recognize no r:ght to extradition apart _ 
from treaty. While a government mar, if agreeable to its own constitution 
and laws, voluntarily exercise the power to surrender a fugitive from justice 
to the country from which he has fled, end it has been said that it is under a 
moral duty to do so (see 1 Moore, Extradition, § 14 Clarke, Extradition, 4th 
ed., p. 14), the legal right io demand his extradition and the correlative duty 
to surrender him to the demanding eounzry exis? only-when created by treaty. 
See United States v. Rauscher, 119 U. S. 407, 411, 412; Holmes v. Jennison, ` 
14 Pet. 540, 569, 582; United States v. Davis, 2 Sumner 482; Case of Jose 
Ferreira dos Santos, 2 Brock. 493; Corimonwealth ez rel. Short v. Deacon, 
10 S. & R. 125; 1 Moore, Extradition, 83 9-13; cf. Matter of Washburn, 
4 Johns. Ch. 105, 107; 1 Kent, Com. 37. 'To determine the nature and extent 
of the right we must look to the treaty which created it. The question pre- 
sented here, therefore, is one of the construction of the provisions of the 
applicable treaties in accordance with the principles governing the interpre- 
tation of international agreements. 

The extradition provisions of the treaty with Great Britain of 18421 are 

1'The applicable provisions of the Treaty oi 1842 are as follows: 

€. , and whereas it is found expedient, fer the better administration of justice and the 
prevention of crime within the territories and jurisdiction of the two parties respectively, 
that persons committing the crimes hereinafter enumerated, and being fugitives from justice, 


should, under certain circumstances, be recipro»ally delivered up: . . ." 
“ArticLe X. tis agreed that the United States and Her Britannie Majesty shall, upon 
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embodied in Article X, which provides that each country “shall . . . deliver 
up to justice all persons who, being charged with” any of seven named crimes 
“committed within the jurisdiction of either, shall seek an asylum or shall be 
found within the territories of the other.” The crirae charged here is not one 
of those specified in Article X and is therezore not an offense with respect to 
which extradition may be demanded, unless made so by the provisions of the 
supplemental convention of 1889. That convention recites that it is desired 
by the high contracting parties that the provisions of Article X of the earlier 
treaty should “embrace certain crimes not therein specified,” and agrees by 
Article I? that the provisions of Article X of the earlier treaty shall be made 





mutual requisitions by them, or their ministers, officers, authorities, respectively made, 
deliver up to justice all persons who, being charged with the crime of murder, or assault with 
intent to commit murder, or piracy, or arson, or robbery, or forgery, or the utterance of forged 
paper, committed within the jurisdiction of either, shall seck an asylum or shall be found 
within the territories of the other: Provided, that this shall only be done upon such evidence 
of criminality as, accarding to the laws of the place where tke fugitive or person so charged 
shall be found, would justify his apprehension and commitment for trial if the crime or offence 
had there been committed; and the respective judges and other magistrates of the two 
governments shall have power, jurisdiction, and authority, upon complaint made under 
oath, to issue a warrant for the apprehension of the fugitive or person so charged, that he 
may be brought before such judges or other magistrates, respectively, to the end that the 
evidence of eriminality may be heard and considered; and if, on such hearing, the evidence 
be deemed sufficient to sustain the charge, it shall be the cuty of the examining judge or 
magistrate to certify the same to the proper executive authority, that & warrant may issue 
for the surrender of such fugitive. ‘The expense of such apprehension and delivery shall be: 
borne and defrayed by the party wh» makes the requisition and receives the fugitive.” 

2 The applicable provisions of the Convention of 1889 are as follows: 

“Whereas by the Tenth Article of the treaty concluded between the United States of 
America and Her Britannic Majesty on the ninth day of August, 1842, provision is made 
for the extradition of persons charged with certain crimes; 

“And Whereas it is now desired by the high conzraeting parties that the provisions of the 
said article should embrace certain crimes not therein specified, and should extend to fugi- 
tives convicted of the crimes specified in the said article and in this convention; 

“The said high contracting parties have appoinied as their plenipotentiaries to conclude 
& convention for this purpose, . 


“Who, after having communicated to each other their respective full powers, found in good 
and due form, have agreed upon and concluded the following articles: 


ARTICLE I. 


“The provisions of the said Tenth Article are hereby made applicable to the following 
additional crimes: 

1. Manslaughter, when voluntary. 

2. Counterfeiting cr altering money; uttering'or bringirfg into circulation counterfeit or 
aitered money. . 

3. Embezzlement; larceny; receiving any money, valuable security, or other property, 
knowing the same to have been embezzled, stolen, or fraudulently obtained. | 

4. Fraud by a bailee, banker, agent, factor, trustee, or director or member or officer of 
any company, made criminal by the laws of both countries. 
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Applicable to an added schedule of crimes specified in ten numbered classes 
of offenses and one unnumbered class. In the case of certain offenses, those 
enumerated in the classes numbered 4 and 10, and in the unnumbered class, 
Article X applies only if they are, in the former case, “made criminal’' and, 
in the latter, “punishable,” “by the laws of both countries.” No such limita- 
tion is expressed with respect to the srimes enumerated in the other eight 
classes, one of which, the third, incluces the crime with which petitioner is 
charged. Thus, like Article X of the earlier treaty, Article I specifies by 
name those offenses upon accusation of which the fugitive is to be surrendered 
and it extends to them the obligation of the earlier treaty. But Article I, 
unlike Artide X, singles out for exceptional treatment certain of the offenses 
named, which in terms are brought witain the obligation of the enu only if 
they are made criminal by the laws of both countries. 
| Notwithstanding this distinction, appearing on the face of the ETER 
petitioner insists that in no case does iz require extradition of & fugitive who 
has sought asylum in the Uniied States unless the eriminal act with which 
he is charged abroad is similarly defined as a crime by the laws of the par- 
ticular state, district or territory of the United States in which he is found. 
The only language in the two treaties said to support this contention ‘is the 
proviso in Article X of the Treaty of 1342, following the engagement to sur- 
render fugitives charged with specified offenses, which reads as follows: 


Provided, that this shall only be done upon such evidence of criminality 
as, according to the laws of the place where the fugitive or person so 
charged shall be found, would justify his apprehension and commitment 
for trial if the crime ar offence had there been committed; .. . 


It cannot be said that these words give any clear indication that a fugitive 
charged with acts constituting a crime named in the treaty is not to be sub- 
ject to extradition unless those acts are also defined as criminal by the laws 
of the state in which he is apprehended. The proviso would appear more 
naturally to refer to the procedure to be followed in the country of the asylum 
in asserting and making effective the obligation of the treaty and particularly : 


, 5. Perjury, or subornation of perjury. 

6. Rzpe; abduction; child-stealing; kidnapping. 

7. Burglary; house-breaking or shop-breakirg. 

8. Piracy by the law of nations. 

9. Revolt, or conspiracy to revolt by two or more persons on board a ship on the hig: seas, 
against the authority of the master; wrongfully sinking or destroying a vessel at sea, or 
attempting to do so; assaults on board a ship >n the high seas, with intent to do grievous 
bodily harm. 

10. Crimes and offenses against the laws of both ecuntries for the suppression of slavery 
and slave-trading. 

“Extradition is also to take place for participation in any of the crimes mentioned in this 
convention or in the aforesaid Tenth Article, provided such participation be re 
by the laws of both countries.” 


_JUDICIAL DECISIONS 153 


e 
to. the quantum of proof—the “evidence’”—which is to be-required at the 
place of asylum to establish the fact that the fugitive has committed the 
treaty offense within the jurisdiction of the demanding country. 

When the treaty was adopted there was no statutory provision of the 
United States regulating the procedure to be followed in securing extradition 
of the fugitive, and the necessary procedure was provided in the treaty itself. 
By the proviso, the observance of the laws of the place of refuge is exacted in 
apprehending and detaining the fugitive. See Benson v. McMahon, 127 U.S. 
457; In re Metzger, 17 Fed. Cas. 232. It-prescribes a method of procedure, 
in conformity with local law, by which compliance with the obligation of the 
treaty may be exacted at the place of refuge; and sets up a standard by 
which to measure the amount of the proof of the offense charged which the 
treaty requires as prerequisite to extradition. The standard thus adopted 
is that which under local law would determine the sufficiency of the evidence 
to justify the apprehension and commitment “if the crime or offense had 
there been committed.” 8 

Were Article X intended to have the added meaning insisted upon by peti- 
tioner, that there should be no extradition unless the act charged is one made 
criminal by the laws of the place of refuge, that meaning would naturally 
have been expressed in connection with the enumeration of the treaty offenses, 
rather than in the proviso which, in its whole scope, deals with procedure. 
That no such meaning can fairly be attributed to the proviso becomes evi- 
dent when Article X is read, as for present purposes it must be, with the sup- 
plementary provisions of the Convention of 1889. | 

The draftsmen of the latter document obviously treated the proviso as 
dealing with procedure alone, since they took care to provide in Article I that 
fugitives should be subjeet to extradition for certain offenses, only if they 
were defined as criminal by the laws of both countries, but omitted any such 
provision with respect to all the others enumerated, including the crime of. 


3 The Act of Congress, August 12, 1848, e. 167, $1, 9 Stat. 302, prescribed the procedure 
before a commissioner or federal judicial officer to secure the apprehension and detention of 
fugitives whose extradition is demanded under any treaty or convention with any foreign 
government. This enactment was the source of § 5270, R. S., now $651, Tit. 18, U. S. C. A., 
: which provides: “If, on such hearing, he deems the evidence sufficient to sustain the charge 
under the provisions of the proper treaty or convention, he shall certify the same, together 
with a copy of all the testimony taken before him to the Secretary of State, that a warrant 
may issue upon the requisition . . ." It does not require that the act charged as a treaty 
offense be found to be one made criminal by the laws of the place of asylum. By Act of 
August 3, 1882, 6. 378, § 5, 22 Stat. 216, $655, Tit. 18, U. S. C. A., provision was made for 
receiving in evidence in such proceedings, depositions, warrants and other papers, such as 
may be received for similar purposes by the tribunals of the foreign country from which the 
fugitive shall have escaped. This legislation has not been thought to dispense with the 
necessity of the proviso contained in the Treaty of 1842, which has generally been included in 
later treaties, see footnote 4, infra, but it has been deemed to have relaxed the procedure 
exacted by the proviso in favor of the demanding country. Elias v. Ramirez, 215 U. S. 


398, 409; Bingham v. Bradley, 241 U. S. 511, 517; In re Dubroca y Paniagua, 33 F. (2d) 181; - 


compare Collins v. Loisel, 259 U. S. 309, 315, 316. 
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“receiving,” with which petitioner is charged. This was an unnecessary 
precaution and one not consistently taken ii the proviso already precluded 
extradition when the offense charged is not also criminal in the particular 
place of asylum. A less strained and 2ntirely consistent construction is that 
urged by respondent, that the specification of the crime of “receiving,” as 
a treaty offense, without qualification, evidenced an intention to dispense 
with the restriction applied to other treaty offenses, that they must be crimes 
“by tae laws of both countries.” 


4 Th2 Supplementary Extradition Treaty with Great Britain of December 13, 1900, 
Mallcy’s Treaties, 780, added three classes to the list of crimes for which extradition could 
be demanded under the earlier treaties, but omitted any requirement that they be criminal 
by the laws of both countries. By the Supplementary Extradition Treaty with Great 
Britain of April 12, 1905, Malloy’s Treaties, 793, two other crimes were added to the schedule 
of extraditable offenses, as follows: l 

“14. Bribery, defined to be the offering, giving or receiving of bribes made criminal by 
the laws of both countries. | 

“15. Offenses, if made criminal by the laws of both countries, against bankruptcy laws." 

By the Dawes-Simon Treaty of 1932, 47 Stat. —, not yet promulgated by Great Britain, 
the proviso, modified and stated in a separate article, reads as follows: ; 

“The extradition shall take place only if the evidence be found sufficient, according to 
the laws of the high contracting party, applied to, either to justify the committal of the 
prisoner for trial, in case the crime or offence had been committed in the territory of such 
high contracting party, or to prove that the pr:soner is the identical person convicted by the 
courts of the high contracting perty who makes the requisition, and that the crime or 
offence of which he has been convicted is one in respect. of which extradition could, at the 
‘time of such conviction, have been granted 57 the high ecntracting party applied to." 

This treaty enumerates twenty-seven classes of extraditable offenses and one unnumbered 
class, but extradition is conditional upon the cffense charged being criminal in the country 
of asylum in the case of two classes only, as follows: — — 

"6. Indecent assault if such zrime or offence be indictable in the place where the accused 
. or convicted person is apprehended.” : 


“Extradition is also to be granted for participation in any of the aforesaid crimes or 
offences, provided that such participation be punishable by the laws of both high contracting 
parties. 

The extradition treaty with Germany of July 12, 1930, contains a stipulation that fugitives 
shall be delivered up with respect to all the offsnses enumerated in the treaty “only if they 
are punishable as crimes or offenses by the law of both countries applicable to the case." 
In each of the following treaties the proviso of Article X of the Treaty with Great Britain of 
1842 appears, as does also the distinction mede in Article I of the Convention of 1889 
between offenses with respect to which it is specifically provided that they shall be extra- 
ditable only if they are defined as criminal by the laws of both countries, and other offenses 
with respect to which no such recuirement is made: Austria, January 31, 1930; Bclivia, 
April 21, 1900; Brazil, May 14, 1897; Bulgaria, March 19, 1924; Chile, April 17, 1900; 
Costa Rica, November 10, 1922; Cuba, April 6, 1904, January 14, 1926; Czechoslovakia, 
July 2, 1925; Denmark, January 6, 1902; Esthonia, November 8, 1923; Finland, August 1, 
1924; Greece, May 6, 1931; Latvia, October 16, 1923; Lithuania, April 9, 1924; Netherlands, 
May 22, 1880, June 2, 1887; Norway, June 7, 1893, December 10, 1904; Panama, May 25, 
1904; Poland, November 22, 1927; Portugal, May 7, 1908; Roumania, July 23, 1924; Servia, 
October 25, 1901; Siam, December 30, 1922; Spain, August 7, 1882, June 15, 1904; Sweden 
and Norway, March 21, 1860. 
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In choosing between conflicting interpretations of a treaty obligation, a 
narrow and restricted construction is to be avoided as not consonant with the 
principles deemed controlling in the interpretation of international agree- 
ments. Considerations which should govern the diplomatie relations be- 
tween nations, and the good faith of treaties, as well, require that their obliga- 
tions should be liberally construed so as to effect the apparent intenzion of 
the parties to secure equality and reciprocity between them. For that reason 
if a treaty fairly admits of two constructions, one restricting the rights which 
may be claimed under it, and the other enlarging it, the more liberal construc- 
tion is to be preferred. Jordon v. Tashiro, 278 U. S. 123, 127; Geofroy v. 
Riggs, 133 U. S. 258, 271; In re Ross, 140 U. S. 453, 475; Tucker v. Alexan- 
droff, 188 U.S. 424, 437; Asakura v. Seattle, 265 U. 8. 332. Unless these prin- 
ciples, consistently recognized and applied by this court, are now to be 
discarded, their application here leads inescapably to the conclusion that the 
treaties, presently involved, on their face require the extradition of the peti- 
toner, even though the act with whieh he is charged would not be a crime 
if committed in Illinois. l 

In ascertaining the meaning of a treaty we may look beyond its written 
words to the negotiations and diplomatic correspondence of the contracting 
parties relating to the subject matter, and to their own practical construction 
of it. Nielsen v. Johnson, 279 U. S. 47, 52; In re Ross, supra, 467; United 
States v. Texas, 162 U. 8. 1, 23; Kinkead v. United States, 150 U. S. 483, 486; 
Terrace v. Thompson, 263 U. S. 197, 223. And in resolving doubts the con- 
struction of a treaty by the political department of the government, while 
not conclusive upon courts called upon to consirue it, is nevertheless of 
weight. Nielsen v. Johnson, supra, 52; Charlton v. Kelly, 229 U. S. 447, 468. 
But the exhaustive search, by counsel, through available diplomatic records 
and correspondence, in response to the invitation of the court in its order for 
reargument of this cause, has disclosed nothing in diplomatic history which 
would afford a basis for any different conclusion. 

Within two years of the proclamation of the Treaty of 1842, our State De- 
partment had occasion to construe the provisions of Article X, now under 
consideration, and to take a definite position as to their scope and meaning. 
Certain fugitive slaves, charged with robbery and murder by indictment of 
the grand jury for the District of Florida, had fled to Napan in the Bahama 
Islands. Requisition was made in due course for their extradition, and the 
Governor of the Bahamas, in conformity to the local procedure, issued his 
requisition for the fugitives to the Chief Justice of the colony. The court 
over which he presided refused to order the extradition of the fugitives and 
directed their discharge on the grounds that the indictment was not of itself 
sufficient evidence of the commission of the offense and that the offense 
charged, apparently committed by the slaves in effecting their escape, al- 
though criminal in Florida, did not appear to be so under British law. 

From the ensuing diplomatic correspondence it clearly appears that this 


156 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


government then asserted that the Treaty of 1842 obligated both parties to 
surrender fugitives duly charged with any of the offenses specified in Ar- 
ticle X without regard to the criminal quality of the fugitive’s acts under the 
law of the place of asylum. This contention was supported by full and 
cogent argument in the course of which it was specifically pointed out that 
the proviso of Article X relates to the procedure to be followed in asserting 
rights under the treaty and is not a limitation upon the definition of the 
offenses with respect to which extradition might be demanded.” 


5 In a letter of instructions by Mr. Calhoun, then Secretary of State, to Edward Everett, 
Minister to Great Britain, of August 7, 1844, the latter was directed to bring the subject 
to the attention of the British Government, to press upon it this construction of Article X and 
to ascertain what construction that government intended to adopt. Department of State: 
15 Instructions, Great Britain, 205, No. 99. After quoting the provisions of the article the 
Seeretary of State said: 

"Tt comprehends all persons, charged with tke crimes of murder, robbery, ete., ete., 
commitied within the jurisdiciion of the party making the requisition, and found in the 
territory of that on whom the requisition is made. That these words are broad enough to 
comprehend the case under consideration is bevond doubt; and of course the only possible 
question which can be made is, whether it is not taken out by the proviso which immediately 
follows. . . .” 
and after quoting the proviso he continued: 

“Tt is too plain to require proot, that it relates to the evidence on which the fugitive is to 
be given up to justice, exclusively, without intencing to restrict, or change the body of the 
agreement. That having clearly specified. who were to be delivered up to justice, on the 
requisition of either party, it became necessary, in order to give effect to the agreement, to 
specify on what evidence it should be done; and to do that accordingly is the sole object of 
the proviso. It specifies that it should be done on such evidence of criminality as would 
justify his apprehension and commitment for trial sy the laws of the place where the fugitive 
is found, had the crime chargec bean there committed; that is, if the crime charged be murder 
or robbery, as in this cage, on such evidence as would justify apprehension and commitment 
for trisl for murder or robbery at the place. . 

“Taking the body of the agreement anc proviso together, it would seem to be unques- 
tiónable, that the true intent of the article is, that the criminality of the act charged should 
be judged of by the laws of the country within whose jurisdiction the act was perpetrated; 
but that the evidence on which the fugitive shovld b» deliverec up to justice, should be by the 
laws of the place where he shall be found. Bota are to be judged by the laws of the place 
where they occur; and properly so; as they are paramount within their respective limits. 
And hence it is expressly specified in the body of the agreement, that the crime charged 
must have been committed within the jurisdiction of the party making the requisition; and, 
in the proviso, that the evidence, on which the fugitive shall be delivered up, shall be such 
as 18 required to apprehend and commit for trial according to the laws of the place where he 
is found.” 

Mr. Everett’s report to the Secretary of November 23, 1844 (Department of State: 53 - 
Despatches, Great Britain, No. 216), of his conversations with Lord Aberdeen, British 
Secretary of Foreign Affairs, on this subject, being deemed unsatisfactory by the Secretary, 
he directed that the conversations be renewed in a letter of instructions of January 28, 1845 
(Department of State: 15 Instructions, Great Britain, No. 120). After pointing out that 
the question was equally important with respest tc all the crimes enumerated in Article X, 
he said: 

“Ti is obvious from the preceding remarks that the question whether the criminality of 
the act is to be judged by the laws of the counzry where the offence was committed or that 
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The political department of the government, before the hegotiation of the 
Convention of 1889, had thus clearly and emphatically taken the position 
that the correct construction of Article X is that for which respondent con- 
tends here, a construction which, as already indicated, is supported and con- 
firmed by the provisions of the Convention of 1889. Our government does 
not appear to have receded from that position, and while the British Govern- 
ment has never definitely yielded to it, except in so far as the arguments 
addressed to us in behalf of the respondent may be taken to have that effect, 
that fact or even the failure of Great Britain to comply with the obligations 
of the treaty would not be ground for refusal by this government to honor 
them or by this court to apply them. Until a treaty has been denounced, it 
is the duty of both the government and the courts to sanction the perform- 
ance of the obligations reciprocal to the rights which the treaty declares and 
the government asserts even though the other party to it holds to a different 
view of its meaning. Charlton v. Kelly, supra, 472, 473. The diplomatic 
history of the treaty provisions thus lends support to the construction which 
we think should be placed upon them when read without extraneous aid, but 
with that liberality demanded generally in the interpretation of international 
obligations. 

Other considerations peculiarly applicable to treaties for extradition, and 
to these treaties in particular, fortify this conclusion. The surrender of a 
fugitive, duly charged in the country from which he has fled with a non- 
political offense and one generally recognized as criminal at the place of 
asylum, involves no impairment of any legitimate public or private interest. 
The obligation to do what some nations have done voluntarily, in the interest 
of justice and friendly international relationships, see 1 Moore, Extradition, 
§ 40, should be construed more liberally than a criminal statute or the techni- 
. eal requirements of criminal procedure. Grin v. Shine, 187 U. S. 181, 184; 
Yordi v. Nolte, 215 U. S. 227, 230. All of the offenses named in the two 
treaties are not only denominated crimes by the treaties themselves, but they 


where the fugitive may be found is one of wide extent, and of the first magnitude in the 
construction of the treaty. We contend that it must be, by the laws of the place where the 
crime was charged to have been committed, and not that where the fugitive was found; and 
hold that such construction is in strist conformity with the wording and true intent of the 
treaty; ... 

“You are accordingly instructed to call again the attention of Her Majesty’s Government 
to the subject, and to urge a speedy decision in strong and earnest language.” 

The matter appears to have been fully presented to the British Government by Mr. 
Everett. Department of State: Mr. Everett to the Secretary of State, January 31, 1845, 
54 Despatches, Great Britain, No. 250; No. 271; March 8,1845. But as the British Gov- 
ernment took the position that the indictment of itself was not sufficient evidence of the 
commission of the offense in Florida, further inquiry as to the government's construction 
of Article X seems not to have been pressed or answered. See also the case of John Ander- 
son, a fugitive slave whose extradition was sought from Canada, discussed in 1 Moore, 
Extradition, § 440. 
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are recognized as such by the jurisprudence of both countries.9 Even that 
with which petitioner is charged is a crime under the law of many states, if 
not in Illinois, punishable either as the crime of receiving money obtained 
fraudulently or by false pretenses, or as larceny.” See United States v. 
Mulligan, 50 F. (2d) 687. Compszre Kelly v. Griffin, supra, p. 15. It has 
been the policy of our own governiren;, as of others, in entering into extradi- 
tion treaties, to name as treaty odenses only those generally recognized as 
criminal by the laws in force within its own territory.5 But that policy, 
when carried into effect by treaty designation of offenses with respect to 
which extradition is to be granted, affords no adequate basis for declining to 
construe the treaty in accordance with its language, or for saying that its 
obligation, in the absence of some exo-ess reqairement, is conditioned on the 
criminality of the offense charged according to the laws of the particular 
place of asylum. Once the contracting parties are satisfied that an identified 
offense 1s generally recognized as criminal in both countries there 1s no occa- 
sion for stipulating that extraditicn shall fail merely because the fugitive 
may succeed in finding, 1a the counzry of refuge, some state, territory or dis- 
trict in which the offense charged is not punishable. No reason is suggested 
or apparent why the solemn and cnconditional engagement to surrender a 
fugitive charged with the named off2nse of which petitioner is accused should 
admit of any inquiry as to the criminal quality of the act charged at the place 
of asvlum beyond that necessary tc make certain that the offense charged is 
one named in the treaty. See Collins v. Loisel, 259 U. S. 309, 317; Grin v. 
Shine, supra, 188. 


€ President Tyler, in his message transmitting the Treaty of 1842 to the Senate for con- 
sideration, referred to Article X as “carefully confined to such offenses as all mankind agreed 
to regard as heinous and as destructive to the security of life and property. In this careful 
and specific enumeration of crimes, the object has been to exclude all political offenses, or 
criminal charges, arising from wars or intestine commotions.” Executive Documents, 
Vol. 1, 1842-3, Doc. No. 2, p. 22. © 

7 Alabama, Code of 1923, Sees. 4131, 4912; Arkansas, Crawford Moses Digest of Stetutes 
of 1921, Secs. 2449 and 2493; California, Penal Code of 1931, Sees. 484, 496; Idaho, Code of 
1932, Secs. 17-3902 and 17-3512; Indiana, Burns’ Annotated Statutes of 1026, Sec. 2465; 
Kansas, Revised Statutes of 1923, Secs. 21-551 and 21-549; Louisiana, Code of Criminal 
Procedure and Criminal Statuies of 1932, Sec. 1306; Massacausetts, General Laws of 1932, 
Chap. 266, Sec. 60; Minnesota, Mason’s Statutes of 1927, Secs. 10358, 10374; Missouri, 
Revised Statutes of 1929, Secs. 4095 and 4983; Montana, Penel Code of 1921, Sees. 11410 
and 11388; Nevada, Compiled Laws of 1329, Sec. 10543, as amended by L. 1931, Ch. 117, 
Sec. 1; New Jersey, Sec. 52-116 c (1) of 1625-1330 Supplement to Compiled Statutes of 1911; 
New York, Penal Law, Sees. 1290 and 1308; North Cerolina, Code of 1931, Secs. 4277 and 
4250; Ohio, Throckmorton’s Annotated Ccde of 1930, Sec. 12450; Rhode Island, General 
Laws of 1923, Secs. 6072 and 6070, as araended by L. 1928, Ch. 1208, p. 214; Tennessee, 
Code of 1932, Secs. 10949, 10950; Utah, Compiled Laws of 1917, Sees. 8344 and 8297; Vir- 
ginia, Code of 1930, Secs. 4459 and 4448 West Virginia, Code of 1931, p. 1469, Ch. 61, 
Sec. 24; page 1467, Ch. 61, See. 18; Wyoming, Revised Statutes of 1931, Sec. 32-318. 

® See Dispatch No. 3, August 4, 1885, Secrecary Bavard tc Phelps, Minister to England: 
Letter from Ambassador Choa:e to the Ma-qusss of Lansdown, of April 5, 19085. 
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It is of some significance also that the construction which petitioner urges 
would restrict the reciprocal operation of the treaty. Under that construc- 
tion the right to extradition from the United States may vary with the state 
or territory where the fugitive is found although extradition may be had from 
Great Britain with respect to all the offenses named in the treaty. While 
under the laws of Great Britain extradition treaties are not self-executing, 
and effect must be given to them by an act of Parliament designating the 
crimes, upon charge of which extradition from Great Britain and its de- 
pendencies may be had, all the offenses named in the two treaties have been 
so designated by acts of Parliament of 1870, 33 and 34 Victoria, e. 52, as 
amended by Act of 1878, 36 and 37 Victoria, c. 60. 

The District Court for Southern New York, decided, in 1847, that the pro- 
viso in the Extradition Treaty with France of November 9, 1843, like that in 
Article X, did not require that the treaty offense charged to have been com- 
mitted in France should also be a crime in New York, the place of asylum. 
In re Metzger, supra. The precise question now before us seems not to have 
been decided in any other case and in no case in this court has extradition 
been denied because the offense charged was not also criminal by the laws of 
the place of refuge. In Wright v: Henkel, supra, the offense charged, fraud 
by a director of a company, was, by paragraph 4 of Article I of the Conven- 
tion of 1889, a treaty offense only if made criminal by the laws of both coun- 
tries. In Collins v. Loisel, supra, and in Kelly v. Griffin, supra, the question 
was whether the crime charged was a treaty offense. The court so held and 
the right to extradition was sustained. The offense charged was said to be a 
crime in both countries, and it seems to have been assumed without discus- 
sion, and not questioned, that its criminality at the place of asylum was 
necessary to extradition. See also Bingham v. Bradley, 241 U. S. 511, 518. 
That assumption is shown here to have been unfounded. 

The petitioner also objects that the Dawes-Simon Extradition Treaty with 
Great Britain of 1932, 47 Stat. —, is now in force; that it does not name as a 
treaty offense the receiving of money, knowing it to have been fraudulently 
obtained, the crime with which petitioner is charged, and, that by abrogating 
the earlier extradition treaties between the two countries it has abated this 
proceeding and that for the extradition o? the petitioner which was brought 
while the Treaty of 1842 and the Convention of 1889 were in force. 

The ratifications of the Dawes-Simon Treaty were announced by presi- 
dential proclamation of August 9, 1932, which declared that the treaty was 
made public to the end that “every article and clause thereof may be observed 
and fulfilled with good faith" by the United States and its citizens. Article 
18 provides that: “The present treaty shall come into force in ten days after 
its publication in conformity with the forms prescribed: by the high contract- 
ing parties.” Under the applicable provisions of the British Extradition 
Act of 1870, 33 and 34 Victoria, c. 52, as amended by the Act of 1873, 36 and 
37 Victoria, c. 60, extradition treaties are carried into effect and given the 
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force of law in Great Britain by publication of an Order-in-Council embody- 
ing the terms of the treaty, and directing that the Extradition Act shall apply 
with respect to the foreign state which has entered into the treaty. As 
appears from the record, ard as is conceded, no Order-in-Council has been 
promulgated with respect to this treaty, and the State Department appears 
not to have recognized it as in force in either country. See Doe v. Braden, 
16 How. 635, 656. 

We find it unnecessary to determine whether or not the treaty, as suggested 
on the argument, is now in force, and binding on the United States, although 
not binding on Great Briiain until proclaimed by an Order-in-Council. For 
if we were to arrive at that conclusion, we could not say that its obligation 
would not extend to the offense with which petitioner is charged, or that its 
substitution for the earlier treaties would abate the proceeding for the extra- 
dition of petitioner or the pending kabeas zorpus proceeding. 

Paragraph 18 of Artiele 3 of the Dawes-Simon Treaty includes among the 
offenses for which extradition may be demanded “receiving any money, valu- 
able security or other property, knowing the same to have been stolen or 
unlawfully obtained.” It is insisted tha; “receiving money," knowing the 
same to have been stolen or unlawfully sbtained, is not the equivalent of 
receiving money, knowing the same to have been fraudulently obtained. It 
is not denied that the phrase “unlawfully obtained,” standing alone, is as 
broad as the phrase “freudulently obtained." But it is asserted that its use 
in association with the word “stolen” rest-icts its meaning to offenses of the 
same type of unlawfulness as stealing, waich it is said involves only those 
forms of criminal taking which are without the consent or against the will of 
the owner or the possessor. But we think the words of the treaty present no 
opportunity for so narrow and strict an spplication of the rule of ejusdem 
generis. The rule is at most one of construction, to be resorted to as an aid 
only when words or phrases are of doubt“ul meaning. Extradition treaties 
are to be liberally, not strictly, construed. The words “steal” and “stelen” 
have no certain technical significance making them applicable only with 
respect to common law larceny. They ar2 not uncommonly used as imply- 
ing also a taking or receiving of property by embezzlement or false pretenses, 
offenses which are often embraced in modern forms of statutory larceny.® 
Whatever was left vague or uncertain by the use of the word “stolen” was 
made certain by the added phrase “or unlawfully taken,” as indicating any 
form of criminal taking whether or not embraced within the term larceny in 
its various connotations. Even if the wcrd “stolen” were to be given the 
restricted meaning for which the petitioner contends, it would be so precise 
and comprehensive as to exhaust phe genus and leave nothing essentially 


similar on which the general phrase “or unlawfully taken" could operate. . 


This phrase, like all the other words of the treaty, is to be given a meaning, 
if reasonably possible, and rules of construction may not be resorted to to 


? See note 7, ante. 


w 
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render it meaningless or inoperative. See Mason v. United States, 260 
U. S. 545, 553. | 

As the crime with which petitioner is charged is an extraditable offense 
under the Dawes-Simon Treaty, the effective promulgation of thai treaty 
and the consequent abrogation of earlier ones would not abate the pending 
proceedings. The obligation of the later treaty, by its terms, exterds gen- 
erally to fugitives charged with the several offenses named, without regard 
to the date of their commission. See In re Giacomo, 12 Blatch. 391; 1 Moore 
on Extradition, § 86. It does not purport to exclude from its operation 
crimes committed before signature or promulgation, as did Article VIII of 
the Treaty of 1889. Hence, it did not by mere force of the abrogation of the 
earlier treaty relinquish the obligation under it to surrender the petitioner, 
but continued it by making the offense with which he was charged extradi- 
table even though it antedated the treaty. 

The extradition proceeding has not come to an end. The petitiones com- 
mitment by order of the commissioner was “to abide the order of the Secre- 
tary of State,” and continues in force so long as the Secretary may lawfully 
order his extradition. Hence, the new treaty, if in force, is authority for the 
Secretary to issue his extradition warrant under § 653 of U. S. C. A., Title 18. 
The detention of the petitioner being lawful under treaty provisions con- 
tinuously in force since his arrest, the proceeding in habeas corpus is not 
moot and does not abate merely because the obligation to surrender the peti- 
tioner for trial upon the offense charged, and for which he is held, originating 
in one treaty, was continued without change of substance in the other. See 
Abie State Bank v. Bryan, 282 U.S. 765, 781. 

Affirmed. 


MR. JUSTICE BUTLER, DISSENTING 
[Detailed reasons for dissent omitted for lack of space. ] 


I am of opinion: 

The ects of receiving of which petitioner is accused in England are not 
made criminal in Illinois where he was found. That is now practically con- 
ceded by England. The court impliedly so holds and necessarily—even if 
sub silentio—overrules its decision on that point in Kelly v. Griffin, 241 
U.S. 6, 15. 

The contracting parties, upon adequate grounds and in accordance with 
uniform usage, have always adhered to the principle that extradition will 
not be granted for acts that are not deemed criminal in the place of asylum. 

There is nothing in the treaties to support the majority opinion that, while 
England is not similarly bound, the United States agreed to deliver up fugi- 
tives for acts not criminal in the place of asylum. 

The proviso in Article X prescribes the evidence that the demanding coun- 
try is required to produce. It impliedly indicates that neither party agreed 
to extradite for acts not criminal under its laws. 
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The letters of Secretary Calhoun pointed to ky our order for reargument 
do not support the majorizy opinion. They have no bearing upon the ques- 
tion presented. | j | 

The judgment of the Circuit Court of Appeals should be reversed. | 

I am authorized to say that Mr. Justice Brandeis and Mr. Justice Roberts 
join in this dissent. 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN 
AND MEXICO! 


Doveras G. Cott MacNemn ? 


(Decision No. 27; Claim No. 69) _ 


A -so-called Calvo clause, to be respected in international Jurisprudence, must be 
drafted in such a way as not tc allow any doubt as to the intentions of both parties. As- 
suming that the insertion of such a clause was intended ir this concession, this object 
could.not be achieved by the limited, vegue and obscure wording of the. paragraph in 
which the stipulation was laid down. 

That the undertaking was to preserve its character as a Mexican company was Cer- 
tainly not an obstacle against an appeal to the British Government in case the capital 
were British. l 

As to the words “and have no rights of alienage,” the Gistinct meaning of righis of 
alienage cannot be found in the municipel lews of Mexico or Great Britain nor in any 
acknowledged rule of international law, nor in Judgments of international courts. It 
is an expression which as yet does not allow of a clear and a well defined interpretaticn. 

Provisions affecting citizenship, rights of foreigners, naturalization, ete., to be valid 

before an international tribunal, must emanate from treaties, national legislation, decrees 
of the national government, or deeds signed by cr on behalf of such a government. They 
cannot be regarded as valid when they are st:pulated by a local corporation. 
_ The stipulation here involved is part oi a contract of a municipal corporation to which 
the Mexican Government were not a party, and from whick that government can there- 
fore derive no rights. Compensation is claimed from that government, not for the non- 
observance of the contract, but for losses outside any contractual relation. l 

Decision in Mexican Union Railway case distinguished. 

Award in favor of the claimant. 


MOTION TO DISMISS 
Mexico, D.F., April 10, 1931 


1. The memorial sets out that Mr. D. G. C. MacNeill is the owner of a 
` system of tramways in Celima (State of Colima), known as the Ferrocarril 
Urbano de Colima, which he acquired by purchase in September 1904. The 
claim is for compensation for the requisition from the Colima Tramways of 
enimals, fodder and passenger and freight cars by the Constitutionalist 
Army during the years 1914 to 1916 inclusive. The amount claimed is 
1,637.05 pesos Mexican gold. š 


‘4 Established in accordance with the-conventions of Nov. 19, 1926, and Dec. 5, 1930. 
(Printed in this JOURNAL, Supplement, Val. 23 (1929), p. 13, and Vol. 25 (1931), p. 200.) 

4 Reprinted from Further Decisions and Opirions of the Commissioners. London: H. M. 
Stationery Office, 1933, pp. 21-25. 
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: 2. The case is before the Commission on a motion. of the Mexican Agent 
to dismiss based on two grounds: 


(a) The Commission is not competent to take cognizance of any damage 
sustained by claimart, inasmuch as the Government of the State 
of Colima granted the original concession for the construction and 
operation of the tramway system, with the particular condition that 
if the concessionnaires or any company they might organize should 
transfer their rights to any other company or private person, the 
said undertaking would preserve its character as a Mexican com- 
pany and have no rights of alienage, even though kept up by foreign 
capital. 


(b) Mr. MacNeil does not show proof that he is the owner of the Fer- 

rocarril Urbano de Colima. 

3. In the discussion between the two agents it was contended on the Mexi- 
can side that the same reasons which urged the Commission to allow the 
motion to dismiss in the case of the Mexican Union Railway (claim No. 36, 
Decision No. 21) ? were also decisive in this case. The agent saw in the 
stipulation of the concession, on which he now relied, another instance of the 
so-called Calvo Clause, of the same meaning and force as Article 11 of the 
concession granted by the Federal Government of Mexico to the Mexican 
Union Railway (Limited). 

The British Agent pointed cut that in this case the wording of the stipula- 
tion was so vague that it did not make clear its real meaning. Moreover, he 
argued that nothing showed that claimant, in taking over the concession, 
knew that he thereby deprived himself of his right to appeal to his gov- 
ernment. 

As to the ownership of Mr. MacNeill, the agent submitted a document 
described by him as a certified copy of the deed of sale of the tramway to 
the claimant. 

4. The Commission is faced with the question whether the arguments 
which led to the decision in the case of the Mexican Union Railway (Limited) 
must also induce them to allow the motion to dismiss filed in the case of Mr. 
MacNeill. 

It is therefore necessary to examine and decide how far the two cases are 
similar. | | 

In order to do this it is essential to compare the text of the stipulations in 
the two concéssions. 

Article 11 of the concession of the Mexican Union 20 (Limited) reads 
as follows:— : 


La Empresa será siempre Mexicana aun cuando todos o alguno de sus. 
miembros fueron extranjeros y estará sujeta exclusivamente a la juris- 


3 Printed in this JOURNAL, Vol. 24 (1980), p. 388. 
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dicción de los Tribunales de la Repübliea Mexicana en todos los negocios 
cuya eausa y acción tengan lugar dentro de su territorio. Ella misma 
y todos los extranjeros y los sucesores de éstos que tomaren parte en sus 
negocios, sea como accionistas, empleados 6 en cualquier otro carácter, 
Serán considerados como mexicanos en todo cuanto a ella se refiera. 
Nunca podrán alegar respecto de los títulos y negocios relacionados con 
la empresa, derechos de extranjería bajo eualquier pretexto que sea. 
Sólo tendrán los derechos y medios de hacerlos valer que las leyes de la 
República conceden a los Mexicanos, y por consiguiente no podrán tener 
ingerencia alguna los Agentes DiplomAticos extranjeros.* 


Article 7 of the concession of the Ferrocarril Urbano de Colima reads: 


Séptirho: los concesionarios 6 la Compañía que organicen, podrán 
traspasar sus derechos a otra Compañía ó a persona particular, con apro- 
bación del Ayuntamiento, bajo el preciso requisito de conservar la em- 
presa su carácter de Mexicana y sin derechos de extranjería, aunque 
estuviere sostenida por capital extranjero. 


5. The Commission has always realized that its decision in the case of the 
Mexican Union Railway (Limited) was of & very serious, momentous. and 
consequential character in so far as it deprived British subjects of their right 
to ask through their government redress before this Commission for damage 
and loss, suffered in Mexico. But the words in which the concessionnaire 
had divested himself of the right, were so clear, circumstantial and detailed, 
that no other decision was justified. -n the text of Article 11 everything 
seems to have been foreseen; all the actions from which the concessionnaire 
undertook to abstain himself, are enumerated, circumscribed and detailed 
with a complete fullness. | | 

A single glance at the text of Article 7 of the concession now under con- 
sideration, will show that even assuming that the insertion of a so-called 
Calvo Clause was intended, this object could certainly not be achieved by 
the limited, vague and obscure wording of the paragraph, in which the stipula- 
tion was laid down. 

That the undertaking was to preserve its character as a Mexican company 
was certainly not an obstacle against an appeal to the British Government 


* English translation.—‘The company shall a_ways be a Mexican company, even though 
any or all its members should be aliens, and it shall be subject exclusively to the jurisdiction 
of the courts of the Republic of Mexico in all matters whose cause and right cf action shall 
arise within the territory of said Republic. The said company and all aliens and the suc- 
cessors of such aliens having any interest in its busmess, whether as shareholders, employees 
or in any other capacity, shall be considered as Mexican in everything relating to said com- 
pany. They shall never be entitled to assert, in rezard to any titles and business connected 
with the company, any rights of alienage under any pretext whatsoever. They shall only 
have such rights and means of assérting them! as the laws of the Republic grant to Mexicans, 
and foreign diplomatic agents may, consequently, not intervene in any manner whatsoever.” 

t English translation.—'*The concessionaries, >r the company which they organize, may 
transfer their rights to another company or to zn individual with the approval of the cor- 
poration, under the precise condition that the business will preserve its Mexican character 
and without rights of foreigners, even if it may ke sustained by foreign capital.” 
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in case the capital were British. Consequently there remain only the words 
“and have no rights of alienage." 

So far as the Commissioners know, the distinct meaning of “rights of 
alienage” cannot be found in the municipal laws of Mexico or Great Britain 
nor in any acknowledged rule oi international law, nor in judgments of inter- 
national courts. It is an expression which as yet does not allow of a clear 
and a well defined interpretation. 

The majority of the Commission is therefore not able to understand what 
were the precise rights waived by the concessionnaire, and for this reason 
they cannot accept a similarity between this clause and the clause inserted 
in the concession dealt with in decision No. 21. 

The majority holds the view that a so-called Calvo Clause to bé respected 
in international jurisprudence, must be drafted in such a way as not to allow 
any doubt as to the intentions of both parties. The Commission cannot see 
that this has been done in Art. 7 of the concession. 

6. The majority of the Commission has another objection against acknowl- 
edging the clause, on which the Mexican Agent relied. 

The clause forms part of a contract between a concessionnaire and the 
municipal corporation of the town of Colima, a local authority. Although 
this contract has been approved by the Congress of the State of Colima, it is 
not a deed to which the United Mexican States have been party. 

It is the opinion of the Commissioners that provisions affecting citizenship, 
the rights of foreigners, naturalization, eze., to be valid before an interna- 
tional tribunal, must emanate from treaties, the national legislation, decrees 
of the national government, or deeds signed by or on behalf of such a gov- 
ernment. They cannot be regarded as valid, when they are stipulated by a 
local corporation, which is not entitled to dispose of such vital matters as 
the right of a concessionnaire to appeal to his government. 

7. The fact that in this case the clause was one of the conditions on which 
& municipal concession was granted, gives rise to another consideration. 

The stipulation, on which the motion is based, is part of a contract to which 
the Mexican Government were no party. 

The majority of the Commission considers this to be another very im- 
portant discrepancy between this case and the claim of the Mexican Union 
Railway (Limited), which had contracted with the same government against 
which the claim was directed. 

Here the government had nothing to do with the concession. For the 
government the contract was ves inter alios acta. From the government is 
claimed compensation not for the non-observation of the contract, but for 
losses outside any contractual relation. : > 

The majority of the Commissioners fail to see how the government can 
derive rights from this contract to which they were not a party. 

8. The Commission disallows the motion, invites the Mexican Agent to 
file his answer to: the claim, and reserves its decision on claimant’s owner- 
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ship until the claim shall be examined on its merits. The Mexican Commis- 
sioner reserves his right to present a dissenting cpinion. 


(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Wurm Henry STOKER, | 
British. Commissioner. 
(Signed) Lic. Benrro FLORES, 
Mexican Commissioner. 
(Signed) E. A. CLEUGH, 
British Secretary. 
(Signed) MaicueL S. MATIENZO, 
Mexican Secretary. 


(Decision No. 85; Claim No. 69) 
MERITS CF THE CLAIM 
(Mexico, D.F., July 22, 1981) 


1. The Commission refer to their Decision No. 27 on the motion by the 
Mexican Agent to dismiss the claim. The case coming on before the Com- 
mission on its merits the British Agent had filed a certified copy of a notarially 
attested copy of an act or deed dated the 7th June, 1906, executed between 
Sr. Licenciado Victor Manuel Castillo as representative of the Sefora Cata- 
lina de la Torre, widow of General Angel Martinez of the one part and the 
claimant Douglas G. Collie MacNeill as holder of rights of John Rickman 
Knight, which after reciting a deed executed in the City of Colima deted 
the 18th of August, 1891, by which the Constitutional Governor of the State 
Sr. Gildardo Gomes authorized the said John Rickman Knight to construct 
and exploit for his own accord or for that of a company or companies which 
he might form the railways the subject of the present claim, and a certain 
other deed dated the 16th July, 1901, by which one Mr. Harold Showers as 
attorney for the said John Rickman Knight sold to General Angel Martinez . 
the said railways with their appurtenances as therein named, and after recit- 
ing also certain other notarially executed and attested deeds therein named, 
and reciting that by the death of the said General Martinez, in accordance 
with legal procedure all the rights oi the said General Martinez .beceme 
assigned to and vested in his widow the said Sra. Catalina de la Torre. The 
said deed of the 7th of Jure, 1900, then and thereby sold and transferrec to 
the claimant, for the considerations therein statec the said railways and their 
appurtenances without reserve or limitation. And the said Deed of the 7th 
June, 1906, further bears a notarially attested note dated the 17th July, 1900, 
that by a publie document dated the 7th July, 1906, the said Lic. Victor 
Manuel Castillo an attorney for Sra. Catalina de la Torre widow of Martinez 
ratified in toto the said deed of the 7th June, 1905, by virtue of the power of 
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attorney which the said lady conferred in the City of Ma%atlan on the 10th 
June, 1906, before the Notary Eutimio B. Gomez. 

2. Upon the hearing of the case on its merits the Mexican Agent in view 
of the additional evidence which had been filed abandoned his contention that 
the claimant’s ownership had not been established, and confined his argu- 
ments to criticism of the general evidencé in support of the claim, as regards 
corroboration and otherwise of the acts complained of, as to proof of damage 
and as to prices and otherwise. 

3. The Commission are of opinion that the claim, which was in respect of 
various acts of the Carrancista Army from December 1914 to the 26th Febru- 
ary, 1916, has been established by the evidence of the claimant corroborated 
by that of other reliable witnesses, and the amount of the damage proved. 

4, They accordingly decide that the Government of the United Mexican 
States shall pay to the British Government on behalf of Douglas G. Collie 
MacNeill, the sum of one thousand six hundred and thirty-seven pesos and 
five centavos, Mexican gold. 

(Signed) Dr. A. R. ZIMMERMAN, 
. Presiding Commissioner. 
(Signed) WILLIAM HENRY STOKER, 
British Commissioner. 
(Signed) Lic. Benrro FLORES, 
Mexican Commissioner. 
(Signed) E. A. CLEUGH, 
British Secretary. 
(Signed) MicueL S. MATIENZO, 
Mexican Secretary. 


Tue Interoceanic Raruway or Mexico (Acapulco to Veracruz) (LIMITED), 
and THe Mexican Eastern Raruway Company (Limrrep), and THE 
Mexican SOUTHERN RAILWAY (Limirep).* 


(Decision No. 53; Claims Nos. 79 and 85) 
Mexico, D.F., June 18, 1931 


Incorporation in England and domicile in England are sufficient evidence of British 
nationality. The convention does not require that British subjects shall have an interest 
exceeding fifty per cent. of the total capital. 

Non-judicial authorities can be guilty of a denial or undue delay of justice. In case 
it could be shown that such authorities have been guilty of an international delinquency, 
the Commission would not hesitate to declare themselves competent in spite of the 
claimants having agreed to a Calvo clause. 

Justice has not been denied to the claimants because their negotiations with the 
Minister of Finance for an extra-judicial settlement, ss prescribed in a Mexican law, 
have not led to an agreement. Another means of redress remained open to them, namely, 
recourse to the National Claims Commission, to which the claimants actually had re- 
course in November, 1929. 

Neither can the Commission hold that the claimants are the victims of an undue delay 


1 Reprinted from Further Decisions and Opinions of the Commissioners, id., pp. 118-184. 
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in justice, since the time thet has elapsed since they went to the Comisión Ajusiadora 
de la Deuda Pública Interior (which succeeded -he National Claims Commission) is not 
so considerable as to justify the idea that the cemmission has deferred rendering justice 
longer than a court of law is £llowed to do. 

Heid: The claimants have not exhausted all local remedies in vain; a denial or undue 
delay of justice are not rightly alleged; consequently, there is-no evidence of in:erna- 
tionally illegal acts or omissions. Decision in Mexican Union Railway case followed 
in interpretation of the Calvo clause. Motion t» dismiss allowed. 

Dissenting opinion by British Commissioner, differentiating decision of United States 
and Mexico Claims Commission in North American Dredging Company eese and deci- 
sion ct present commission in Mexican Union Railway case, and holding Calvo clause 
applicable only to claims for violations of cont-act. of which it forms part, and not to 
claims for damages caused by revolutionary acts as in present case. 


MOTION TO DISMISS 


1. According to the memorial filed in claim No. 79, the Interoceanie Rail- 
way of Mexico (Acapuleo to Veracruz) is a British corporation, registered 
with limited liability on the 30th day of April, 1888, under the British Com- 
- panies Acts, for the purpose of (inter alia: constructing or acquiring, ecuip- 
ping, maintaining and working railways in Mexico, and its registered office 
is situated in England. 

In the year 1903 the Interoceanic Company entered into an arrangement 
with the Mexican Eastern Railway Company, Limited, whereby the Inter- 
oceanic Company agreed to take the Mexican Eastern Railway and under- 
taking on lease from that company, for a period which has not yet expired. 

The Mexican Eastern Railway Companz, Limited, is also a British corpo- 
ration, and was registered with limited liability on the 5th day of December, 
1901, under the British.Companies Acts, for the purpose (inter alia) of zon- 
structing or acquiring, equipping, maintaining and working railways in 
Mexico. Its registered office is situated in England. 

All the shares of the Mexican Eastern Railway Company, Limited, are 
owned by the Interoceanie Company. 

In the year 1909 the Intercceanic Compeny, at the request of the Mexican 
Government, entered into an arrangement with the Mexican Southern Rail- 
way, Limited, whereby th» Interoceanic Company agreed to take the Mexi- 
can Southern Railway on lease from that company ior a period which has 
not yet expired. 

The Mexican Southern Railway, Limited, is also a British corporation, and 
was registered with limited liability on the 9th May, 1889, under the British 
Companies Acts for the purpose (inter alia) of constructing or acquiring and 
equipping, maintaining and working railways in Mexico. Its eee office 
is situated in England. 

In the month of November 1903 an agr2ement was entered into beisredn 
the Interoceanic Company.and the-Natioral Railroad Company of Mexico 
(since merged in the National Railways cf Mexico) under which the Na- 
tional Company undertook the managemen: of the operation of the system of 
railway lines of the Interoceanic Compamy. Such agreement was subse- 
quently amended on the 17th day of December, 1908. 


JUDICIAL DECISIONS 169 


It was part of the terms of the management agreement that: 


(a) The National Company in undertaking such operation should act 
solely as the agent ard manager of the Interoceanie Compan. 

(b) The earnings of the operated lines of the Interoceanie Company 
should be kept separate from other earnings; that all available net 
earnings of such lines should be paid by the National Comrany to 
the Interoceanic Company in London, and that all money: spent 
either in Mexico or in England should be allocated as between capi- 
tal and revenue as might be determined by the Inter»ceanie 
Company. 

(c) The powers of the Interoceanie Company were to continye as thereto- 
fore to be exercised by its own Board of Directors. 

(d) The management agreement should continue for one year from the 
Ist January, 1904, and thereafter until six months’ notice in writing 
to terminate should be given by either party, but terminable forth- 
with in certain events. 


2. The claims are for— 


(1) Indemnification for loss of earnings of the claimants for the period 
from the 15th August, 1914, to the 31st May, 1920, inclusive, due to 
the acts of General Venustiano Carranza and his forces, wich re- 
sulted in depriving the claimants of their railway undertakings and 
material and the earnings in respect thereof during that period. 

(2) Compensation for losses of and damages to rolling-stock ard other 
property of the claimants, caused during such period by reason of 
such acts. 

(3) Compensation for cash stores and other assets of the claimants peque 
tioned during such period as the results of those acts. 

(4) Compensation for damage caused by the destruction in April 1914 of 
the San Francisco Bridge, near Veracruz, and the railway track be- 
tween that bridge and Veracruz, belonging to the claimants’ railway 
undertakings, due to the acts of the forces of General Vi»toriano 
Huerta. 

(5) Compensation for loss of earnings during the period from April 1914 
to the 14th day of August, 1914, by reason of the destructicn of the 
said San Francisco Bridge and track, and due to the acts of the forces 
of General Victoriano Huerta. 

(6) Compensation for other losses and damages caused to the claimants by 
revolutionary forces and the Mexican Government between the 20th 
November, 1910, and the 31st May, 1930. 

(7) Interest at the rate of 6 per cent. per annum, compounded ha-f-yearly 
upon the amounts so payable by way of indemnification and com- 
pensation from the 31st May, 1920, down to the date of actual pay- 
ment of such indemnification and compensation. 
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3. The memorial further sets out that the claimants have for years endeav- 
-ored, through the intermediary of the Interoceanic Company, but without any 
success whatever, to obtain a settlement by the Mexican Government of their 
claims against the government arising out of such seizure arid occupation. 

A negotiation has gone on from tae end of 1921 until the end of 1927. The 
claimants consider the conditions imposed by the Mexican Minister of Fi- 
nance as unacceptable and they conclude that it 1s impossible to come to an 
arrangement upon an equi;able basis. 

The British Government claim on behalf of the Interoceanic Railway of 
Mexico (Acapuleo to Veracruz), Limited, the Mexican Eastern Railway 
Company, Limited, and the Mexicen Southern Railway, Limited, the sum of 
44,624,085 pesos Mexican gold, together with interest at the rate of 6 per cent. 
per annum on this sum, compounded half-yearly from the 31st May, 1920, 
until the date of actual payment. 

4. The claim No. 85, presented by the same companies, is in ped of the 
following items: 


(1) Indemnifieation fox loss of m of the claimants for the period 
from the 1st June, 1920, down to the 31st December, 1925. 

(2). Compensation for losses of and damages to rolling-stock and other 
property of the claimants and other losses and damages suffered dur- 
ing such period. 

(3) Interest at the rate of 6 per cent. per annum compounded half-yearly 
upon the amounts so payable by way of indemnifieation and com- 
pensation from the 31st December, 1925, down to the date of actual 
payment of such indemnification and compensation. 


The amount of this elaira is $33,924,176 pesos Mexican gold together with 

interest as aforesaid. 

5. The cases are before the Commission on a motion of the Mexican Agent 

to dismiss, based on the three following grounds: 
(a) The British nationality of the claimant companies has not been es- 
tablished. 

(b) It has not been proved that British subjects are holders of more than 
fifty per cent. of the total capital of the said companies, nor that the 
allotment to which Article 3 of the convention refers was made. 

(c) Inthe concessions granted to the claimant companies, a, so-called Calvo 
Clause is inserted, reading— 

La empresa será siempre mexizana atin cuando todos o algunos de Sus 
miembros fueran extranjeros y estaré sujeta exclusivamente a la juris- 
dicción de los tribunales de la Repiblica Mexicana en todos los negocios 
cuva eausa y acción tengan lugar dentro de su territorio. Ella misma 
y todos los extranjeros y los sucesores de éstos que tomaren parte en sus 
negocios, sea como acc: -onistas, empleados o con cualquier otro carácter, 


serán considerados como mexicanos en todo cuanto. a ella se refiera. 
Nunca podrán alegar respecto de los títulos y negocios relacionados con 
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v 
Ja Empresa, derechos de extranjería bajo.cualquier pretexto que sea. 
Sólo tencrán los derechos y medios de hacerlos valer que las leyes de la 
Repübliea conceden a los mexieanos, y por consiguiente no podrán tener 
ingerencia alguna los Agentes Diplomáticos Extranjeros? 


6. The Mexican Agent pointed out that in this case the Calvo Clause was in 
tenor and wording exactly similar to Article 11 of the concession of the Mexi- 
can Union Railway,’ with which Decision No. 21 of the Commission had dealt. 
In his submission the Commission should declare themselves incompe-ent, for 
the same reasons as in the other case. 

7. The British Agent declared that he did not intend to argue against a deci- 
sion taken bv the Commission in a previous session, but thatehe did see a 
- marked difference between the two cases. His contention was that the Com- 
mission were not only at liberty to come io another conclusion in the claim 
now under consideration, but he even found in the decision quoted a strong 
argument in javor of overruling the motion filed by his Mexican colleague. 

To this eni he relied more particularly upon No. 12 of Decision No. 21, 
reading— 


'The question may arise whether the view expressed in this judgment 
does not lead to the ultimate conclusion that the Mexiean Union Rail- 
way has, by signing Article 11 of the concession, divested itself of its 
British nationality and all that 1t implies, to such a degree as to waive 
the right to appeal to its governmeni even in cases of violation of the 
rules and principles of international law. p s 

It is obvious that there could only be grounds for this question if the 
Calvo Clause in this case were construed as inténded to prevent the other 
party from applying for the diplomatie support of his government in 
any circumstances whatsoever. Hac that been the scope of tke provi- 
sion, the Commissioners would unanimously have been of opinion that 
the clause was to be considered as null and void. Redress of interna- 
tionally illegal acts and protection against breaches of international law 
are regarded by the Commission as being of such high importance to the 
community of civilized stetes that their preclusion would invalidate the 
stipulation. But the majority of the Commission cannot see that Ar- 
ticle 11 of the concession aims so far. The claimant has not, by sub- 
scribing to it, waived its undoubted right as a British corporation to 
apply to its government for protection against international delinquency ; 
what it did waive was the right to conduct itself as if not subjected and 
as possessing no other remedies than international remedies. What the 
claimant promised was to apply to the courts and to resort to those means 
of redress which are, according to the Mexican constitution and laws, 
open to Mexican citizens. The contract did not take from claimant the 
right to apply to its government if its resort to the Mexican tribunals or 
other authorities availabie resulted in a denial or undue delay of justice. 
It only took away the right to ignore them.* 

‘This was, however, just what the claimant did. It behaved as if 
Article 11 of the concession did not exist. Although the most recent of 


2 See English translation, supra, p. 184, note (*). 
- $ Printed in this JounNAL, Vol. 24 (1930), p. 388. , 
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the events upon which the claim is based occurred in 1920 and the con- 
vention was signed in 1926, it took no action at all. The claimant never 
sought redress by applization to the local courts or to ihe National 
Claims Commission, which was created to adjudicate upon claims, sim-. 
ilar to that now submitted, which has been in operation since the 17th 
June, 1911, and whose functions have subsequently been transferred to 
the Comisión Ajustadora de la Deuda Piblica Interior. 

If by taking the course agreed upon by both parties the claimant would 
have been unable to obtain justice, no international tribunal would have 
denied it access, on the zround of the engagement subscribed to by it. 
But the claimant omi-ted to pursue its right bv taking that course and 
acted as if said course had never been indicated by the state and ac- 
cepted by it, and as there can be no question of denial of justice or delay 
of justice, as long as justice has no» been appealed to, the majority can- 
not regard the claimant as a victim of international delinquency. 


_ 8. It was, in the eyes of the British Agent, clear that the Commission had, 
in the claim of the Mexican Union Railway, accepted the Calvo Clause inter 
alia because the claimant, so long as he had not had recourse to the Mexican 
courts, could not be said to have been a victim of internationally illegal acts or 
breaches of international law, such as a denial of justice or an undue delay of 
justice. But the position of the Interoceanic Railway and of the two other 
companies was quite different. They had not acted as if they had not signed 
a Calvo Clause. They had not disregarded local means of redress and they 
had not omitted to follow the course agreed upon in the concession. 
In order to prove this, the agent quotad Article 14 of the Ley de Reclama- 
ciones (30th August, 1919) , reading— 


Art. 14. Las indemnizaciones debidas á empresas ferrocarrileras 6 
de otros servieios püblicos que hubieren sido ocupadas ó ó expropiadas por 
el Gobierno con motivo de operaciones militares 6 4 causa de las. con- 
diciones anormales que han prevalecido en el país, no tendrá necesaria- 
mente que sujetarse al conocimiento de la Comisión de Reclamaciones, 
sino que la indemnización que deba pagárseles podrá ser estipulado por 

i medio de convenios celebrados por conducto de las Secretarías respec- 
tivas.* 


And Article 145, 8 X and § XI of the Ley sobre Ferrocarriles (29th April, 
1899), reading— 


X. La autoridad federal tiene el derecho de requerir, en easo de que & 
su juicio lo exija la de“ensa del pais, los ferrocarriles, su personal y todo 
su material de explotación y de disponer de ellos como lo juzgue con- 
veniente. 

En este caso la Nación indemnizará a las compañías de camino de 
fierro. Si no hubiere avenimiento sobre el monto de la indemnización 


* English iranslation.—''Art. *14. Compensation due to railway companies or other 
publie utilities oceupied or expropriated by the government in connection with military 
operations, or by reason of abnormal conditions prevailing in th» country, will not necessarily 
have to be dealt with by the Claims Commission, but such compensation as may be due to 
them may be the subject of stipulation under agreements to be entered into by the respective 
Departments." 
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. * 
se tomará como base el término medio de los productos brutos en los 
últimos cinco años, aumentado en un diez por ciento y siendo por cuenta 
de la Empresa todos los gastos. 

Si sólo requirere una parte del material, se observará lo dispuesto en 
el párrafo IV de este artículo. . 

XI. En caso de guerra o de circunstancias extraordinarias, el Ejecu- 
tivo podrá dictar las medidas necesarias, a fin de poner, en toco o en 
parte, fuera de estado de servicio, la vía, así como los puentes, líneas 
telegráficas y sefiales que formen parte de ella. 

Lo que haya sido destriido será restablecido a costa de la Nación, 
luego que lo permita el interés de éste." 


The claimants have done everything in their power to have justice done, 
and had followed the course prescribed by a Mexican law. They had, in strict 
accordance with Article 14 of the Law on Claims, addressed themselves to the 
Minister of Finance in order to arrive at a settlement of the compensation due 
to them. They had earnestly tried by correspondence, and orally, to obtain 
anequitable arrangement. Ithadallbeenin vain. After six years of patient 
and arducus negotiations, they were confronted by conditions, which they 
considered as unjust, unacceptable and unfit to constitute the basis of an 
agreement. In 1927 they had found themselves compelled to realize that they 
could not along these lines obtain justice. Since then they had received no 
further communication from the Department of Finance, and it was obvious 
that they could no longer expect that anything would be done towards award- 
ing them the compensation to which the Railway Act entitled them. 

In these circumstances, they had sought redress by applying to the Comisión 
Ajustadora de la Deuda Püblica Interior, but although they had filed their 
claims with this institution in November 1929, they had not, until now, been 
made acquainted with the results of their action. 

The agent’s conclusion was that there could be no doubt as to the claimants 
having exhausted all the local means of redress open to them. These local 
means of redress had, however, proved insufficient. By taking the course 
indicated by the Mexican laws, the claimants had not been able to pursue 
their right. For this reason a denial of justice or undue delay of justice, must 


* English translation.—' X. The Federal authorities have the right, should it in their 
judgment be required by the defence of the country, to call upon the railways, their person- 
nel and all their operating equipment, and to dispose of same as they may think fis. 

“The Nation shall in that event compensate the railway companies. Should they fail 
to reach an agreement as to the amount of such compensation, the average gross earnings 
for the preceding five years, plus ten per cent., shall be taken as a basis, all expenses to be 
borne by the company. 

“Tf only a part of such equipment should be requisitiored, the provisions of paragraph 
IV hereof shall 5e observed. 

“XI. The Exscutive may, in case of war or of circumstances of an extraordinary nature, 
order such measures to be taken as may be necessary for putting out of service, either wholly 
or in part, any tracks, and also any bridges, telegraph lines end signals forming part thereof. 

“Anything sc destroyed shall be replaced at the expense of the Nation, as scon as the 
interests of the latter shall allow of its doing so.” 
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be assumed to exist, in other words, that international delinquency which, 
according to the opinion laid down in Decision No. 21 of the Commission, 
entitled a claimant to apply to his own government, in spite oi having sub- 
scribed to a Calvo Clause. 

: 9. The Mexican Agent argued that, according to the opinion of many au- 
thorities on international law, only those acts or omissions could constitute a 
‘denial or an undue delay cf justice, for which judicial powers were responsible. 
What the claimants complained of was that their negotiations with the Minis- 
ter of Finance had not resulted in an agreement, because of the attitude taken 
by this official, but the agent failed to understand how the attitude of this civil 
authority ceuld ever be regarded as a denial of justice or as an undue delay of 
justice. It was only the courts that could be guilty of this kind of interna- 
tional delinquency, not an official, however highly placed, whose function was 
not that of administering ‘uscice, but that of directing one of the Departments 
of the Public Service. 

The agent went on to set out that Article 14 of the Ley de Reclamaciones 
had no other purpose thar: that of suggesting to railway companies an easier, 
and perhaps a quicker way of obtaining compensation, than by filing an action 
with the National Claims Commission. But the law did not intend to pre- 
clude them from taking the latter course, in case they preferred it or in case 
they could not arrive at an agreement with the respective departments. This 
was what the law meant by declaring taat it was not necessary for the corpo- 
rations in question to go ta the Comisión de Reclamaciones. By entering into 
negotiations with a civil authority, they had not therefore waived their right 
. to resort to the special court, which the same law had created to adjudicate 
upon revolutionary claims. 

The claimants had themselves interpreted the law in identically the same 
way, because they had, in November 1929, applied to the Comistón Ajusta- 
dora de la Deuda Piblica Interior, to which institution the functions of the 
National Claims Commission had subsequently been transferred. This 
proved that the claimants also understood that, when the negotiations with 
the Minister of Finance cid not lead to an issue, they still posséssed other 
means of redress. 

The fact that the Comisién Ajustadcra had not rendered 8 decision, could 
not—in the agent’s submission—be construed as a denial nor as an undue 
delay of justice. The magnitude of these claims was such that no court could 
be blemed for not having administered justice within the period that had 
elapsed since they were filed. The same claims had been presented more than 
two years previously to tae Commission, before which the agent was then 
speaking, but no one would; having regard to the volume of the work incum- 
bent upon the Commission, accuse this tribunal of having deferred the judg- 
ment any longer than was reasonable. 

Moreover, the agent did not deem it unlikely that the national institution, 
having received the claims at & time when they were already before the inter- 
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national commission, preferred to postpone the taking of them into considera- 
tion, until they knew whether the latter would declare themselves competent 
or not. | 

'The agent thought the question as to whether the Minister of Finance had 
really stipulated unacceptable conditions, immaterial to the issue now before 
the Commission, because the claimants had the right to resort to the Comision 
Ajustadora, a right of which they had availed themselves. But he fel; bound 
to observe that in his opinion.the conditions were fair and reasonable, and he 
still believed that an arrangement might be arrived at—just as had been done 
in the case of other railway companies—if both parties approached each other 
animated by an earnest desire to settle their differences in an amieable way. 

The agent’s conclusion was that nothing had been shown that coulc induce 
the Commission not to accept the Calvo Clause, on the same grounds as they 
had done in the claim of the Mexican Union Railway. 

10. The Commission declare themselves satisfied as to the British national- 
ity of the claimant companies. They have, in more than one of their deci- 
sions, accepted incorporation in England and domicile in England as sufficient 
evidence of such nationality. They do so in this case as well. 

The convention does not require that British companies should, in order to 
. have standing before the Commission, show that British subjects have or have 
had an interest exceeding fifty per cent. of their total capital; neither is it 
necessary, in case the companv is British, that any allotment be produced. 

The Commission cannot admit as justified the motion to dismiss in so far as 
it is based upon the grounds set out under (2) and (b) of No. 4. 

11. As regards the third group upon which the motion rests, set out under 
(c) of No. 4, the Commission, by a majority, adhere to their decision zaken in 
the case of the Mexican Union Railway, and as it so happens that in the claims 
now under eonsideration, the Calvo Clause has exactly the same wording as 
in the former ease, the question before them is whether the said elause must in 
this case be disregarded because the three claimant companies have been the 
victims of internationally illegal acts or breaches of international law, such as 
a, denial of justice or undue delay of justice. 

Before answering this question, the Commission deem it necessary to lay 
‘down their opinion as to the character of the authorities who can become 
guilty of a denial or undue delay of justice. 

They do not concur in the view that the judicial authorities can only be the 
ones, in other words, that only the courts can be made responsible for interna- 
‘tional delinquency of this description. They are undoubtedly aware that . 
denial of justice or its undue delay will, in a majority of cases, be an act or an 
omission of a tribunal, but cases in which administrative, or rather non- 
judicial authorities, can be blamed for such acts or omissions are equally 
existent. 

‘If an alien is.arrested by the police on a false charge, his strongest desire 
will be to be put upon his trial without delay, in order to prove his innocence. 
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_ But if the authorities in whose power he happens to be prevent him from 
being led before a court, if they bar him access to a tribunal, this must cer- 
tainly be characterized as a denial of justice or as en undue delay of justice, 
ihe responsibility for which Coes not rest with the courts or with any judicial 
authority, but with the non-judicial officials, who deprived the alien of his 
liberty. 

If an alien, having won a lawsuit and being desirous of seeing the judgment 
executed, addresses himself to those non-judicial authorities upon whom, in 
most countries, execution of the judgments of civil courts is incumbent, and 
they either refuse to assist him, or postpone their action indefinitely, the alien 
in question 3$ certainly entitled to complain of denial or undue delay of jus- 
tice, although the responsibiity cannot be laid at the door of the tribunal 
that sustained his action. 

If a foreigner, in the pursuit of his private interests, needs a document, 
which can only be delivered by one of the adminiscrative authorities in the 
country where he transacis his affairs. and if this document is improperly 
withheld or delivered too late to be af any use, this wil again constitute 
the same breach of international law, without any jucicial authority being 
blamable. | 

The Commission deem that these examples, which could be supplemented 
by many others, show that ron-judicial authorities elso can be guilty of a 
denial or undue delay of justice, and if it could, in tae case now before them, 
be shown that such authorities had been guilty of that international de- 
linquency, they would not hesitate to ceclare themselves competent in spite 
of the claimants having agreed to a Calvo Clause. 

12. They have, however, been unable to find any such omission or act in 
the case they now have to decide. As they read it, Article 14 of the Ley de 
Reclamaciones does not contain this alsernative, that the corporations men- 
tioned therein must exercise the righs, either of submitting their claims to the 
national commission, or of endeavoring to come to an extra-judicial settle- 
ment with one of the departments. The wording of the article does not admit 
of the conclusion that the companies, having once made the election between: 
the two means of redress, precluded themselves once for all from seeking that 
remedy which they had no; ckosen. 

The meaning of Article 14 seems clear. The number of the enterprises to 
which it refers could not be sa great as to render it impossible for the public 
administration to deal with them. This must have been one of the reasons 
why the law made available a seemingly less complicated mode of settlement, 
to railway companies and other similar 2oncerns, than could be offered to the 
many thousands of other claimants.» A second ground may have been that 
as occupation and taking over of public services must in most cases have been 
carried out by organs of the government. with certain formalities and the exe- 
cution of several documents, it was logical that an effort should, before resort- 
ing to the courts, be made to come to some arrangement with the same govern- 
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ment by whose orders confiscation had taken place, and in whose archives 
much evidence was sure to exist. And a third argument may be found in 
the Railway Act, which already provided for the compensation of railway 
companies, whose buildings, rolling-stock and equipment had been taken over 
for purposes of safety and defence. It seems probable that those who drafted 
Article 14 held the view that the rights granted by the Railway Law made a 
settlement of claims of this nature an easier matter than adjudication upon 
claims which had their origin in revolutionary acts not provided for by any 
law. It does not seem too bold an inference that en agreement out of court 
was recommended for this reason also. 

But this recommendation cannot be construed as going any further than its 
object of facilitating an understanding. The Mexican Agent gave the correct 
interpretation of the provision, when he stressed the fact that the companies 
shad lost nothing by applying to the Department of Finance, and that, they 
continued to be fully entitled to have recourse to the National Claims Com- 
mission (later the Comisión Ajustadora de la Deuda Püblica Interior). 

18. Another remedy remained open to them, another means of redress 
existed, to which they could resort. And it was to this means of redress that 
the claimant had recourse in November 1929, thus showing themselves that 
their resources were far from being exhausted. 

The Commission cannot, that being the case, admit that justice has been 
denied to the claimants because their negotiations with the Minister of Fi- 
nance have not led to an agreement. The Commission see no reason why they 
should enter upon an appreciation of the conditicns stipulated by the gov- 
ernment. These are for the present an issue of no importance, because the 
claimants could resort to a special tribunal in case no settlement proved 
attainable. 

Just as little as they can admit a denial oi justice, can the Commission hold 
that the claimants are the victims of an undue delay of justice. The time that 
has elapsed since they went to the Comision Ajustcdora is not so considerable 
as to justify the charge that this institution has deferred rendering justice 
longer than a court of law is allowed to do. The claims amount to over 
77 million pesos Mexican gold, with interest compounded at the rate of 6 per 
cent., and no one would criticize a tribunal for taking a substantial time for 
examining actions in which such huge interests are involved, quite apert from 
the fact that the Comision Ajustadora may have kept the claims pending so 
long as the international tribunal, with which they knew that the motion had 
previously been filed, had not pronounced judgment as to their competence. 

14. The preceding considerations have led the Commission to the conclu- 
sion that it cannot be held that the claimants have exhausted all local reme- 
dies in vain,.that in this case a denial of justice or undue delay of justice are 
not rightly alleged, that there is consequently no evidence of internationally 
illegal acts or omissions, and that no appeal can, ior that reason, be made to 
the arguments used by the Commission in Decision No. 21 when stating under 
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what circumstances a, Calvo Clause should,-even when signed, be disregarded. 
15. The motion to dismiss is allowed. 
Dr. A. R. ZIMMERMAN,- 
Presiding Commissioner. 
Lic. Benrro FLORES, _ 
Mexican Commissioner. 
E. A. CLEUGH, 
/ British Secretary. 
MIGUEL S. MATIENZO, 
Mexican Secretary. 


DISSENTING OPINION OF BRITISH COMMISSIONER 


I agree with the other members of the Commission in their finding that 
denial or delay of justice has not been established in this case. But whilst 
recognizing that the decision of the Commission in the case of the Mexican 
Union Railway (Limited), Decision No. 21, covers the present case in so far 
as such decision finds that the Anglo-Mexican Claims Convention does not 
overrule the Calvo Clause contained in the concession then under considera- 
tion (which is identical with the Calvo Clause in this case), and that it fet- 
tered the Commission in this case, yet my opinion is so strong that their 
decision in the case of the Mexican Union Railway case was wrong on the im- 
portant point of the relevance and applicability of the decision in the Ameri- 
can case, to which I shall refer presently, that I must in the present case offer 
a dissenting opinion, so far as concerns the applicability of the Calvo Clause. ` 

2. For convenience of reference, the Calvo Clause (translation) in the 
Mexican Union Railway case, which is the same in the present case, was as 
fallows: . 

[Here follows the translation of the Calvo Clause as given on p. 164, supra, 
note (*).] 

9. I would begin my observations by noting that, in my opinion, having 
carefully studied the majority decision in the Mexican Union Railway case, 
the Commission gave undue and misconseived weight as regards the ap- 
plicability thereto of the decision of the United States and Mexico Claims 
Commission in the case of the North American Dredging Company of Texas,‘ 
quoted in the Commission’s decision in the Mexican Union Railway case. 
They compared the terms of the concession in the American case with those of 

‘the concession in the Mexican Union Railway ease, and found them prac- 
tically similar. But in my opinion this factor was far from settling the 
matter. Other considerations of much greater importance entered into the 
question. : ; 

4.—(1) The subject matter of the claim in the North American Dredging 

~ Company of Texas was breaches of a contract made between that company 
and the Government of Mexico, which contract contained the Calvo Clause. 


4 Printed in this JOURNAL, Vol. 20 (1926), p. 800. 
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It related purely to questions arising out of such contract and was confined 
to these. ' 

(2) The claim came before the United States and Mexico General Claims 
Commission under the convention of the 8th September, 1923, and not under 
the special convention of the 10th September, 1923, for dealing with losses 
or damages suffered by American citizens through revolutionary acts. 

(3) The convention of the 8th September, 1923, setting up the American 
General Claims Commission, differs widely in its terms from the Anglo-Mexi- 
can Convention, as it also does from the terms of the American Mexican Spe- 
cial Claims Convention of the 10th September, 1923, in the respect shown in 
sub-paragraphs (4), (5) and (6) hereof. o ` 

(4) The convention under which the North American Dredging Company 
of Texas case came before the General Claims Commission was one for set- 
tling claims by the citizens of each country against the other (excluding 
claims for losses or damages growing out of revolutionary disturbances in 
Mexico, which formed the basis of another and separate convention). They 
were submitted to a commission (7.e., the General Claims Commission) for 
decision in accordance with the principles “of international law, justice and 
equity” (see Articles I and II), though both parties (in Article V) agreed that 
no claim should be disallowed or rejected by the application of the general 
principle of international law that legal remedies must be exhausted first. 

(5) The terms of the Anglo-Mexican Special Convention had (and still 
have) as a foundation, the desire to adjust definitely and amicably all pe- 
cuniary claims “arising from losses or damages suffered by British subjects on 
account of revolutionary acts occurring during the period named.” In Arti- 
cle 2 is set out that the Commission shall 


examine with care, and judge with impartiality, in accordance with 
the principles of justice and equity, all claims presented, since it is the 
desire of Mexico ex gratia fully to compensate the injured parties, and 
not that her responsibility shall be established in conformity with the 
general principles of international law; and it is sufficient therefore that 
it be established that the alleged damage actually took place, and was 
due to any of the causes enumerated in Article 3 of this convention for 
Mexico to feel moved ex gratia to afford such compensation. | 


It will be seen therefore that the Commission was to deal, not with questions 
of the construction, performance or breach of contracts, but solely and purely 
with damages and losses on account of, and due to, revolutionary causes. 

(6) The claim coming before the Commission in the Mexican Union Rail- 
way casé was not, as it was in the case of the American Dredging Company 
of Texas, in respect of breaches of contract or arising thereout, but was one for 
losses or damages owing to revolutionary causes. 

5. It is in my opinion clear from a perusal of the judgment in the North 
American Texas Dredging case, that the American Commission was dealing 
with a case arising under the contract containing the Calvo Clause. It based 
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‘its decision therein on the fact that the company had procured and entered 

into a contract stipulating that the contractor, etc, 
should be considered as Mexicans in all matters, within the Republic of 
Mexico, concerning the execution cf such work, and the fulfilment of the 
contract. They should not claim nor shoulc they have, with regard to 
the interests and the business connected with this contract, any other 
rights or measures to enforce the same than trose granted by ‘the laws of 
the Republic to Mexicans, nor should they enjoy any other rights than 
those established in favor of Mexicans. They were consequently de- 
prived of any rights as aliens, and under no conditions should the inter- 
vention of foreign ciplomatie agents be permitted in any matter related 
to the contract. 

The judgment stated that what Mexico asked of the company as a aan 

of awarding it the contract which it sought was: 
If all the means of enforcing your rights wader this contract afforded 
by Mexican law, even against, the Mexican Government itself, are wide 
open to you, as they" are wide open to our own citizens, will you promise 
not to ignore them and not call directly upon your own Government to 
intervene in your behalf in any controversy, small or large, but seek 
redress under the lews of Mexico through the authorities and tribunals 
furnished by Mexico for your protection. 

And the claimant, by subscribing to this contract and seeking the profits steh 

were to accrue to him thereunder, had answered “I promise.” (See par. 10 of 

American judgment.) 

6. The judgment of the North American Dredgmg Company of Texas case 

added (see paragraph 14) that l 

this provision did not, and would not, deprive the claimant of his Ameri- 
can citizenship and all that that implied. It did not take from him his 
undoubted right to apply to his own goverrment for protection if his 
resort to the Mexican tribunals or other authorities available to him 
resulted in a denial or delay of justice as that term is used in interna- 
tional law. In such a case the claimant’s complaint would be not that 
his contract was violated, but that he had been denied justice. The 
basis of his appeal would be not a constructicn of his contract save per- 
chance in an incidental way, but rather an internationally illegal act. 

7. As Tread the judgment of the present Commission in the Mexican Union 
Railway case, they approve of this principle (which no doubt applies to all 
cases coming within the Calvo Clause), but they apply it, in my opinion 
unnecessarily and irrelevantly, to the Mexican Union Railway case as if that 
case were a case of alleged breaches of contract and not, as it was, a claim. 
entirely distinct from the contract, and one arising on revolutionary acts. 
The Mexican Union Railway case had nothing to do with the position of the 
Mexican Union Railway ds contractors and qud contract. On the contrary, it 
was merely incidental that they were contractors. They happened, unfortu- 
nately for them, to be a target for revolutionaries, just as were any other 
British subjects carrying on business in Mexico. There was no question of 
f contract, or interpretation thereof, or of breaches thereof, and the Mexican 
Union Railway were not seeking to enforce a contract. 


$ 
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8. To emphasize this further, the claim of the Mexican Union Railway was 
brought by them not as contractors nor 2s seeking any rights under their con- 
tract, but as British subjects carrying on business in Mexico who had suffered 
loss and damage, through revolutionary causes, losses or damages which the 
Government of Mexico, by virtue of a laudeble wish, as expressed in the con- 
vention, were moved to compensate for, not because she might be liable under 
international law, but because it should be “sufficient therefore that it be 
established that the alleged damage acsually took place." This is entirely 
outside any contract, whether i; contained or did not contain a Calvo Clause. 

9. I may here perhaps usefully refer to some general observations on the 
subject of Calvo Clauses as contained in Borchard's Diplomatic Protection of 
Citizens Abroad (see page 795). “Since 1886 many of these States (Latin 
American) have incorporated into their constitutions and laws a provision 
that every contract concluded between the Government and an alien shall 
bear the clause that the foreigner ‘renounces all right to prefer a diplomatic 
claim in regard to rights and obligations cerived from the contract, or else 
that all doubts and disputes “arising under it” shall be submitted to the local 
courts without right to claim diplomatic interposition of the alien’s govern- 
ment." And (at page 797) Mr. Greshgm, Secretary of State, interpreted the 
clause of the Venezuelan constitution to the effect that “in every contract of 
public interest the clause that doubts and controversies which may arise 
regarding its meaning and execution shall be decided by the Venezuelan tribu- 
nals and according to the laws of the Republic, and, in no case, can such con- 
tracts be a cause for international claims,” to mean that the party claiming 
. under the contract "agrees to invoke for the protection of his rights only the 
authorities, judicial or otherwise, of the country where the contract is made. 
Until he has done this, and unless having done this, justice is plamly denied 
him, he cannot invoke the diplomatic intervention of his own country for 
redress.” 

10. In all instances referred to in the authorities, the discussion has ranged 
round and was confined to claims involving the interpretation of contracts or 
arising thereout. And the Mexican Union Railway case is the first case in 
which there has been any extension of rt tc other matters. Further, accord- 
ing to the quotation contained at page 168 of Sir John Percival’s dissenting 
opinion in the Mexican Union Railway case, His Majesty’s Government in 
Great Britain, in its answer to the question put by the League of Nations on 
the subject of codification of internaticnal law, while accepting as good law 
the decision of the General Claims Commission between the United States 
of America and Mexico in the case of the North American Dredging Company 
at Texas, yet in recapitulating what was laid down in that case, was careful 
to limit it as applying “in all matters pertaining to the contract,” and also to 
“a claim arising out of the -contract in which the stipulation was inserted.” 
The claim in the Mexican Union Railway case did not, in my opinicn, fall 
within this category, but was entirely outside it. ) 

The Calvo Clause in the Mexican Urion Railway Company’s contract had 
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reference only and was confined to questions arising between the railway com- 
pany quá contractor and the governmert, and did not extend to claims inde- 
pendently thereof, and a fortiori does not cover revolutionary claims arising 
out of the provisions of a special convention such as was concluded between 
the two Governments of Great Britain and Mexico. Reading the Calvo 
Clause, in the Mexican Union Ra:lway's concession or contract, it is in my 
opinion clear that it is confined to the position of the company as contractors 
and to questions connected with that position, which were subject to the juris- 
diction of the courts of the Republic of Mexico and to be settled by them, and 
not made the object of diplomatic intervention. To my mind itis impossible . 
to carry the stipulation further, or to make it override the plain terms of 
the convention subsequently conciuded between the Governments of Great 
Britain and Mexico. To do so would be to recognize the rights of a subject to 
sign away in anticipation and limit in future the rights of his government to 
make a convention on a subject never contemplated by, nor within the terms 
of, the contract signed by him. 

11. Coming to the case of the Interoceanie Company, the subject of the 
present claim, it is common ground thet the Calvo Clause in that case is iden- 
tical with that in the Mexican Union Railway case, but I recognize that there 
are some differences in the character of some of the items of the claim; in 
particular as regards those arising on the action of the Carranza revolu- 
tionaries under the Mexizan Railway Law, which to some extent, it may be 
argued, remove those items irom the more general category of revolutionary 
claims. But whatever may have beer tae legal foundation or validity under 
the Mexican Railway Law ior some af General Carranza's acts at the time, 
then (as a revolutionary) purporting to invoke the provisions o? the Railway 
Law, the confiscation o2, and damaze to, the claimant’s properties were 
nevertheless revolutionary acts and, as such, within the purview of the 
Anglo-Mexiean Convention, and were, under its terms, made the subject. of 
compensation before this Commission. Therefore, the same considerations 
and arguments as expressed above on fie Mexican Union Railway Company’s 
claim are applicable even to those portions of the claim. 

12. For the above reasons, in my opinion, the Calvo Clause in this case is 
not a bar to maintenance of the claim of the Interoceanic Company and its 
co-claimants, and the decision of the majority of the Commission to allow the 
motion to dismiss is wrong. And the motion should be dismissed, and the case 
heard on its merits. 

(Signed) WILLIAM Henry STOKER, 
British Commissioner. 
(Signed) E. A. Cirven,’° ais | 
British Secretary. 
(Signed) MIGUEL S. MATIENZO, 
Mexican Secretary. 
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Académie de Droit International Recueil des Cours, 1982. Paris: Recueil 
Sirey, 1933. 4vols. Index. 


These four volumes, being volumes 39, 40, 41, and 42 of the complete series 
to date, contain the lectures delivered at tae tenth session (1932) of the Hague 
Academy of International Law. It may be stated in passing that the lectures 
were attended by 394 auditors representing 35 nations altogether Courses 
were given by 25 professors representing 12 couniries. As usual, France 
headed the list with five (Aftalion, Plaisant, Niboyet, Audinet, and Le Fur) ; 
Austria was represented ‘by three (Kunz, Blühdorn, and Kelsen); Italy by 
three (Siotto-Pintor, Messina, and Grigotti); the United States by three 
(Dickinson, Stowell, and Scott); England by two (Beckett and Higgins) ; 
Russia by two (Nolde and de Taube) ; Poland by two (Sulkowoski and Wit- 
tenberg); Brazil one (de Miranda); Belzium one (Hostie); Lithuania one 
(Fernberg); Spain one (Gascon y Marin); and Switzerland one (Guggen- 
heim). As in former years, the lectures covered a wide range of subjects: 
publie international law, private international law, international organiza- 
tion and institutions, treaties, arbitration, international jurisprudence, inter- 
vention, the right of petition, economic and financial questions, eto. 

The general course on internetional law was given by Professor Kelsen 
under the title: "General Theory of International Public Law,” his lectures 
filling 234 pages, or nearly half of the fourth volume. In the main, he treated 
the subject from a theoretical standpoint and, as might be expected, his lec- 
tures are a learned contribution to the philosophy of international law. Some- 
what incidentally he discusses particular questions, such as recognition, state 
succession, nationality, the origin and extinction of states, ete. 

c. Falling also directly within the field of publie international law may be 
mentioned, in addition to those of Professor Kelsen, tne lectures of M. le Fur 
on the development of international law irom a system of rudimentary rules 
for the regulation of the relations of states more or less in a condition of 
anarchy, internationally speaking, to a system of law governing the relations 
of the members of an international community. He dwells upon the impor- 
tant changes that have taken place in the conception of international society 
and some of the present tendencies, such as the extension of the empire of 
international law, the development of a new technique in the processes of 
international legislation, a new conception of neutrality, the distinction be- 
tween just and unjust wars, etc. 

Professor Higgins evaluates the contributions of four great British in- 
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ternational jurists: Lorimer, Westlake, Hall, and Holland. Lorimer was: 
unique in that he was a “naturalist” and in other respects was “more conti- 
nental than English.” Hall was an ardent partisan of the positivist school 
and the author of the best work on international law published by an English - 
writer during the second half of the 19th century. Holland, although never - 
leaving a treatise on international law, was a jurist with remarkable clear- 
ness, power of logieal exposition and vride knowledge of the prineiples of law 
in the most extended sense of the term—a man wh» knew what he wanted to 
say and who could say it with a limpid honesty of purpose and in a language : 
which was incapable of being misunderstood. Westlake, whom Higgins 
knew well às his teacher, is rated by him as the "greatest British international - 
jurist of the 19th century." 

M. Siotto-Pintor treats of the subjects of internat:onal law other than states. . 
His conception of a state is not limited to those entities whose relations are 
regulated by internationsl law; likew:se, states ar» not the only subjects of 
international law. In this connection he considers in turn the international 
status of the League of Nations, vassal states, protectorates, real unions, the 
British Dominions and the Holy See. the last mentioned, according to his 
view, not being a state. 

In this connection may be mentioned the lectures of Dr. James Brown Scott - 
on the principle of the juridical equality of states in international relations. - 
Starting with the Mayflower Compast, he traces the development of the 
- American conception of the state and forecasts the international consequences 
which would, in his opinion, follow if that conception were accepted by the 
world in general. If, he concludes, the conception of the state as an artificial 
person be accepted, it would seem to follow that great and petty states have 
equal rights and duties as members of the international community, although ~ 
he is obliged to admit that in practice tais is not the case. | 

Here may be mentioned also the lectures of Professor Ellery C. Stowell on 
the theory and practice oZ intervenzior. He thinks international law recog- 
nizes—at least, it does not forbid—the use of force by one state against an- 
other state in certain cases, for example, as a means of exacting reparation 
for wrongs, provided it is employed subject to certair. conditions and in accord- 
ance with a certain procedure. | 

Especially worthy of mention are the lectures of Professor Edwin D. Dick- 
inson on the interpretation and application of international law in Anglo- 
American countries. He discusses particularly tke methods and the pro- 
cedure of interpretation rather than the substantive jurisprudence of the 
Anglo-American courts. He calls especial attention to the great rôle which 
the courts play in these cóuntries fn the development of international law, 
although he thinks that their contribution is to scme extent the composite 
result of the action of the _egislative, executive and ; udieial powers. 

Mr. Beckett in his lectires analyzes the jurisprudence of the Permanent 
Court of International Justice, both substantive ani procedural, in so far as 
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it is of general interest and is juridical rather than political in character. He 
shows that the court during the twelve years of its existence has made some 
very important contributions to the develcpment of international law. 

Reference may be made at this point to the lectures of M. Niboyet on the 
róle of international courts in international private law. He examines the 
practice and jurisprudence of arbitration tribunals in this field and shows 
that there is an increasing tendency to have recourse to international tribunals 
for the settlement of disputes involving conflicts of laws, although in view of 
ihe question of national sovereignty frequently involved, he doubts whether 
international courts are destined to play a great réle in the future in this field 
except where the interpretation of treaties is involved. : 

Falling likewise within the field of international jurisprudence were the lec- 
tures of M. Blühdorn on the function and jurisprudence of the mixed arbitral 
tribunals set up by the peace treaties at the close of the World War. He 
examines in turn the organization and the jurisprudence of these tribunals, 
the.rules of interpretation adopted by them and the law applied by them. 
Evidently impressed by their work, he expresses the hope that the value of 
their jurisprudence and accumulated experience should not be lost, and he 
suggests that they might well be continced as permanent tribunals for the 
decision of disputes involving questions of international private law. Men- 
tion may also be made in this connection oi the lectures of M. Messina on the 
mixed tribunals and international relations in Egypt, in which he discusses 
the origin, organization, and jurisprudence of these tribunals and the rela- 
tions between them. 

Particularly deserving of mention are the valuable lectures of Baron de 
‘Taube on the origins of international arbitration in ancient times and in the 
Middle Ages, in which he reviews the historical evidence and cites the cases 
showing that arbitration was resorted to on a large scale during both periods. 
Another course of lectures dealing with the subject of international arbitra- 
tion were those of M. Wittenberg on the receivability of claims by interna- 
tional courts, in which the lecturer discusses the general and special conditions 
‘under which claims are admitted to be heard, such as those relating io the 
nationality of claimants, the exhaustion of local remedies, the effect of the 
rule of prescription, assignment of claims, espousal by governments, fault of 
the claimant, effect of the Calvo clause, etc. He points out that there is 
already a large body of jurisprudence on these matiers and that it is steadily 
increasing. 

Other lectures in the volumes under review, which for lack of space can 
only be referred to here, were those of M. Fernberg on the subject of petition 
in international law, a form of recourse wich has long been exercised before 
international conferences and which has become important since the World 
War in connection with mandates and minorities; those of M. Guggenheim 
on conservation measures in arbitral and judicial procedure, that is, meas- 
ures ordered or suggested by tribunals to disputing states with a view to a 
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definitive and obligatory solution of disputes (the author discusses the three 
cases in which the Permanent Court has’ adopted such measures); those of 
M. Hostie on some rules of interrational law relative to communications and 
transit; those of M. Gascon y Marin dealing with the status of international 
functionaries: who are included <n this category, their selection, their rights 
and their duties; those 5f M. Grizotti relative to the Bank for International 
Settlements: its Fan its functions and its probable future; those of Baron 
Nolde on the most-favored-nation clause and preferential tariffs; those of 
M. Aftalion on economic and financial crises: their causes, kinds, funda- 
mental characteristics, ;heir precictability, possible ways of prevention and 
remedies; of M. Plaisant on the international protection of industrial prop- 
erty, especially as provided by the Paris Convention of 1883, which the lec- 
turer analyzes and evaluates; and those of Dr. Joseph Kunz on Article XI of 
the Covenant of the Lesgue of Nations: its development, its rôle in practice, 
its interpretation and its relation to certain other articles of the Covenant. |. _ 
- JAMES W. GARNER © 


The Position of Foreign States before National Courts: Chiefly in Continental 
Europe. By Eleanor Wyllys Allen. (Published under the auspices of the 
Bureau of International Reseerch of Harvard University and Radcliffe 
College.) New York: Macmillan Co., 1933. pp. xxii, 354. Bibliography. 
Index. $4.50. 


This work is timely because of she growing tendency of states to engage in 
business transactions wich nationals of other states. While most treatises on 
international law discuss the matter, this is aoparently the first monograph on 
the subject in English. It covers somewhat the same field and embodies much 
of the same material as the “Ccmpetence of Courts in regard to Foreign 
States," prepared by the Harvard Researe^ in International Law in 1932, and 
published in the Supplement to this Journau for that year (pp. 451—738). 
There, however, the focus of the work, in accordance with the plan of the Re- 
search, was a draft interr.ational convention on the subject. Dr. Allen was an 
active and important member of the group of "advisers" to the reporter. 

Her own work is primarily an historical review of the jurisprudence in this 
field, principally in Germany, Holland, France, Belgium, and Italy, with 
briefer reference to many other European countries, and some discussion of a 
few leading English and American authorities. In the countries chiefly dealt 
with, Dr. Allen gives in detail bott the facts involved and the judicial reason- 
ing expressed in the cases discussed, and thus furnishes in convenient form to 
the student or practitioner much valuable material not easily accessible other- 
wise. The treatment is historical »ather than analytical or philosophical, and 
there.are few constructive suggestions for the reconciliation of conflicting 
views. A more searching comparison of the civil with the common law juris- 
prudence involved, with £n analysis of the differences between the two concep- 
tions of the fundamental nature of the state, would have given added interest 
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and value. The methods whereby the deiendant'state has been brought be- 
fore the local court, in the absencs of attachable property within the jurisdic- 
tion, are passed by with little mention. While this question is procedural, it 
is likely to furnish a major obstacle to the development of any widely har- 
monious jurisprudence or the adoption of an international convention on the 
subject. - RE | . HOWARD THAYER KINGSBURY 


Das Kriegsverhütungsrecht des Vólkerbundes. By Paul Barandon.* Ber- 
lin: Carl Heymanns Verlag, 1038. pp. xii, 406. Rm. 24. 


. The efforts directed in recent years toward reducing to a minimum the possi- 
bility of armed conflict between nations were lumped together, in this country 
at least, under the captivating label of “outlawry of war.” Apparently the 
Germans are more realistic; they coined a word which, though not yet an ac- 
cepted word oï art, expresses with precision the nature of the legal system 
evolving from these efforts. They call it the law of war prevention, Kriegs- 
verhütungsrecht. | 

This book is a study of this law of war prevention which is gradually evolv- 
ing from the Covenant of the League of Nations due to the activities of the 
Leagüue's orggns or indirectly inspired by such activities. It is both logical 
and natural that the author follows the pattern on which the League's peace 
endeavors are modelled, namely arbitration, security, disarmament. The in- 
troduction states the task which the author has set himself, the sources on 
which he relies and the nomenclature to be used. The subject is treated in 
four divisions. The first part, "Preventive Intervention” is a detailed analy- 
sis of Article 11 of the Covenant and of cther agreements through which war 
is sought to be prevented, such as the Geneva Protocol, the Locarno treaties, 
the General Act, the Convention for Financial Assistance, and the various 
model treaties. The second part deals with the methods and instrumentalities 
of pacific settlement. The third part is a study of the various aspects of 
security: the prohibition to resort to war contained in the Covenant, the Kel- 
logg Pact and other treaties, the scope of these prohibitions, and the guaran- 
tees or sanctions of their observance. The last part deals briefly with the 
question of disarmament.. 

It may be stated at the outset that the book is written in the best juristic 
tradition. The author was eminently qualified to write on this subject, 
having been a member of the Legal Section of the League Secretariat since 
February, 1927. It is evident that Dr. Barandon is thoroughly familiar with 
the imposing mass of documentary material containing the results of the de- 
liberations of the Assembly, the Council and the conferences and commissions 
convoked or created by the League for the purpose of tackling one aspect or 
another of war prevention. He finds his way without difficulty in the laby- 


* A French translation by Jean Labarthe has been published under the title Le Système 
Juridique de la Société des Nations pour la Prévention de la Guerre. Paris: A. Pedone. 
' Geneva: Librairie Kundig, 1933. pp. 444. Fr. 100. - 
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rinth of bilateral post-war treaties for the pacifie settlement of international 
disputes. His significant contribution consists, however, less in his familiar- 
ity with this voluminous material than in his mastery of the subject and the 
soberness and clarity of his analysis, Unlike many well-intentioned, but less 
judicious advocates of the League, Dr. Barandon remains mostly within. the 
bound of realities and, with a few exceptions to be noted hereafter, states what 
the law on the subject is and not what he would like it to be. He carefully 
distinguishes between positive legal rules and the tendency manifested in the 
evolution of law. 

It may be said that he is a jurist as well as a realist. As a lawyer, he re- 
‘peatedly draws the distinction between med:ation and arbitration based on 
. the political character of the former and the judicial nature of the latter. Huis 
realism is manifested in the thesis of which he is a convincing supporter, that 
arbitration, security and disarmament are closely interrelated. The total or 
partial disregard of this interrelation is doubtless largely responsible for the 
failure of the Disarmament Conferenze. The reviewer whole-heartedly con- 
curs with Dr. Barandon's view that one of the gravest defects in the contem- 
plated edifice of war-prevention is the absence of a device politically equiva- 
lent to war for the settlernent of non-]ustieiabie disputes (pp. 202-203). The 
author apparently is inclinec to favor preventive intervention in preference to 
sanction as a means for peace-preservation; this view, also, should be heartily 
endorsed. | 

It is somewhat surprising that the ozherwise sharp juristic precision charac- 
terizing Dr. Barandon’s analyses has failed him with respect to the Kellogg 
Pact. He proceeds on the assumption that this treaty is “one of the most 
important documents of the law of war-prevention” (p. 8). Although he is 
fully cognizant of the almost insuperable difficuities in determining “self- 
defense” or in finding the “aggressor” (pp. 272—73) , he nevertheless regards the 
“prohibition” against war (Kriegsverbot) contained in the pact as an “abso- 
lute” one (p. 253), and contrasts this “absolute” prohibition with the “rela- 
tive” prohibitions contained in the Covenant (p. 254). This boosting of the 
Kellogg Pact over and ebove its true import is unexplainable because the _ 
author is evidently aware of she important limitations inherent in this treaty. 
The term “prohibition” is quite unjustified especially as long as the Germans, 
—again with surprising precision,—n&med the tresty Kriegsdchtungspakt. . 

Apart from these slips, international lawyers will find Dr. Barandon’s book 
a reliable and indispensatle tool in their studies. . Francis DEAK 


The Protection of Nationals: A Stuay in the Application of International 
Law. By Frederick Sherwood Dron. Baltimore: The Johns Hopkins 
Press, 1932. pp. xii,228. Index. $2.25. 

It was Dr. Holmes who told the katvdid in meter, “Thou sayest such a 
simple thing in such a sclemn way." Mr. Dunn in the book under review 
undertakes to challenge (1) the validity and usefulness of what he calls the 
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legal process as “traditionally” understood, (2) the assumption that :udges 
decide cases automatically, and (3) the helpfulness of the usual rules and 
standards applied in the field of diplomatie protection or international respon- 
sibility, as guides to a prediction of the outcome or tc the decision of new cases 
that arise. His challenge is based on the assertion that the decision of cases 
rests not merely upon the rulés which are invoked, often as symbols only, but 
on a number of inarticulate factors, value judgments, prejudices, and practi- 
cal considerations, which enter into the minds of deciding officials and are not, 
as he believes, adequately observed by the technicians or the lay public. The 
author then offers to supply, in substitution for the rules and standards whose 
breadth and vagueness and hence supposed helplessness as guides he depre- 
cates, a different standard for the determination oi claims cases, namely, a 
substitution of the “allocation of risk” theory for "fault" as a basis of state 
responsibility. He says (p. 192): 


This view takes account of the fact that, regardless of the attitudes 
and aetions of individual governments, there 1s necessarily associated 
with the existing set of mutual relationships some risk of injuries and 
losses to individual foreigners. A certain amount of these can occur 
without unduly disturbing norma] trade and intercourse; and the risk of 
these can be absorbed by the individuals participating in such activities. 
But there are others which, if permitted to occur without restriction, 

. would disrupt the established pattern of sociel and economic relation- 
ships; and the risk of these should be borne by the state. 'The law, in 
other words, would seek to distribute the risks where they can best be 
borne, with a view to creating and maintaining the minimum conditions 
necessary for the continuance of mutually profizable inter-community re- 
lationships. 

The standards of conduct thus arrived at are not, to be sure, fixed and 
certain tests which ean be automatically applied to new cases by every- 
body with assurance of achieving the same results. They call in many 
instances for a forecasting of future events and a perception of social 
needs and desires. But, if what has been said bove is correct, such fore- 
casting and exercise of value judgments are unavoidable in any intelli- 
gent solution of novel legal issues. What the present view makes 
abundantly clear is the necessity of carrying out this process in an open, 
conscious and informed manner, instead of intuitively and stirrepti- 
tiously, as has been necessary under the traditional view. By so doing, 
we would vastly improve the chances of obtaining intelligent decisions in 
line with the underlying purposes of the institution of diplomatic protec- 
tion. We would likewise greatly increase the certainty and predictabil- 
ity of the operation of the legal process, since we would reduce the part 
now played in that process by unknown, subconscious and unforeseeable 
factors, and would substitute therefor conscious and informed judgments. 


If the author is correctly understood, he would heve the “intuitive and sur- 
reptitious" basis of decision openly announced by the deciding authoritzes and 
thus obtain a more nearly accurate knowledge of the law and a better basis 
for prediction. | | 
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In asking scientifié men to reéxamine the assumptions and postulates upon 
which their science is founded, Mr. Dunn makes a proper request. In assum- 
ing that this has not been done in the field of diplomatie protection and that 
the practitioners are aimlessly wanderinz about, unconscious of the purpose 
and effect of their activity and of the practical operation of the rules and 
standards they think they are applying, he makes assumptions that he must 
prove. In individual cases this may have happened, but a generalization is 
hazardous. The assumption that courts are unaware of what they are doing 
and use legal formulas to record the results of decision without any intelligent 
grasp of the modus opercnd:, has also become a popular fashion. Like many 
good things, ib has been overdone. It aas led to the endocrine theory of 
judicial ratioeination and has brought about digestive explanations of the be- 
havior of judges. Whether the exposition of conceptual juggling in particular 
cases, however valuable, car: importantly improve the administration of jus- 
. tice functionally has not been demonstrated. There is no question that the: 
exposure of judicial fallacies and the analysis of and distinctions between the 
real and ostensible bases of decision serve a useful purpose, but the value and 
importance of rules, principles, and standards in che adjustment of conflicts 
of interest has not been weakened or been mace less necessary thereby. 

Mr. Dunn, I fear, admits way much of his case when he says (p. 1): “Be- 
cause the interests involved in individual cases are not usually very extensive, 
governments are normally well disposed toward settling their differences on 
matters of protection by appeal to existing law.” “Why, then, suggest that the 
law is almost useless because its rules end standards require interpretation and 
application and that into the interpretation various human factors enter? 
Not since Zane’s writings has anybcdy, I .balieve, supposed that the slot- 
machine theory of the law had any validity and that by deposing a set of 
facts into a slot one could automatically pull ovt the answer. The pages which 
Mr. Dunn devotes to proving that the decisions are often reached by a selec- 
tion between competing rules and even theories demonstrate the obvious. 
Mr. Dunn creates innumerable straw men. 

And yet it cannot be said shat it is not useful to suggest the application of 
scientific method to social relations and to such of their instrumentalities as 
the legal process, a contribution which Mr. Walter Wheeler Cook has effec- 
tively made. Mr. Dunn has applied Mr. Cook’s method of criticism to some 
of the rules governing diplomatic protection. Because he has shown a capac- 
ity for critical analysis end made intelligent and useful comments upon the 
judicial method and upon the factors which enter into Judgments in the appli- 
cation of rules, his contribution is to be wslecmed. But the assumption that 
he is exposing the futility or impropriety of the rules and standards which 
operate in the field of state responsibility cannot be accepted, for the rules 
which he analyzes, based on the Harvard draft, have, for the most part, re- 
- ceived meaning and interpretation by rumberiess precedents, and no one, I be- 
lieve, expects that they can be automatically applied to new facts by the 
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uninformed. Indeed, new facts often cause new interpretations; but this 
merely portrays the legal process in a living world. The due process clause 
of American constitutions, broader than any rule or principle known to the 
field of responsibility, has received meaning by the pricking out of the-line 
separating permissible from improper legislation through the gradual ap- 
proach and contact of decisions on opposing sides. The clause might be dis- 
pensed with as affording too wide a range for personal value judgments. But 
at this day some better and more precise guide would have to be supplied to 
replace it. The legislative process itself, in creating guides to conduct, finds 
broad standards unavoidable. 

Space forbids any extensive criticism of Mr. Dunn's postulates and theories. 
His “historical development” (Ch. IV), overlooks the arguments and decision 
in the Stevenson case as to the effect of loss of nationality on the right and 
power of protection and their further development by Judge Parker. The de- 
bates at the Institute of International Law remain unnoticed. In a work pur- 
porting to examine the fundamentals of protection 1n internetional relations, 
some attention might have been given to the social, political, and ethical argu- 
ments for the abolition of diplomatic protection. I agree that the term “‘inter- 
nationally injurious act” is dangerous, because it often deceives him who uses 
it (p.116). "Denial of justice" in the more technical sense was given some 
meaning at The Hague by the supply of 47 different precedents. The broad 
rule reasonably admits of application to fact situstions, assuming that the 
facts ean be sifted. It is true that the distinction between higher and sub- 
ordinate officials is often difficult to make and that frequently decisions involv- 
ing officials go off on quite different grounds. I am prepared to believe, 
although Mr. Dunn does not demand it, that when police and protecting offi- 
cials cause an injury, the “failure to prevent” plus participation rule should 
be applied. But the author makes no allowance, so far as I ean see, for the 
fundamental distinction between municipal and international responsibility, 
for the fact that not every injury to an alien even by an officer has interna- 
tional connotations, that money payments are often made as a solatium and 
without any basis of legal responsibility, that the terms of protocols materially 
affect judicial decisions in this department. But however weak the tradi- 
tional distinction between minor and superior officers may be, it has had much 
application in practice, if only to justify the argument that local remedies are 
in the former case available. And under the Harvard draft, supported by 
many decisions, liability for the acts of individuals and for officials does not 
stand on the same footing (p. 142). 

But the suggestion that the “allocation of risk” theory helps us out of our 
difficulties does not impress the reviewer. Continental countries (p. 137), 
meaning presumably France and Germany, whatever writers may suggest, 
have not departed from the culpa theory underlying state responsibility. On 
the contrary, this is still the fundamental basis; but in some cases, as in the 
explosion of munition dumps, and misguided shots by policemen, the theory of 
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risk has been add£d to explain reparation not otherwise justifiable. They deal 
with a municipal system, not with the complicated and delicate international 
system. Among states, the debates at The Hague in 1930 showed practical 
unanimity against the adoption of the risk theory, possibly because it was so 


uncontrollable and impractical in application. The reviewer fails to see how 


judges can be aided in deciding particular cases by the suggestion that 


it is obvious that normal business and social ralations can still be carried 
on although there is a certain percentage 3f abuses of governmental power 
by individual officials and employees. The existing system takes ac- 
count of the fact that a certain proportion of these is inevitable, and 
makes allowances for them without expecting compensation from the 
state." Normal business and social relationships, in other words, are 
capable of taking a certain degree of risk in this matter. There is a 
point, however, where derelictions and errors on the part of government 
‘officials (regardless of rank) might become sc numerous as to make the 
usual course of socia. and economic life difficult, if not impossible, to carry 
on. In other-words, these relationships sre not able to absorb the entire 
risk of such derelictions. From this point on, the state should take over 
the risk of injuries from misuses of the goverrmental power (p. 133). 


But the right to compensation is not determined by the number or frequency 
of delinquencies, though thet consideration may enter into the interpretation 
of “due” diligence, but by the quality or circurstanzes of the injury, influenced 
frequently by the question whether there has been £ failure to afford an oppor- 
tunity for local redress. A single and fortui;ous delinquency, such as police 
negligence in the South Omaha Riots, has imposed liability. Executive pres- 
sure on a judge in a single case may found inteznaticnal responsibility. If con- 
ditions are more or less generally unsettled, politice] considerations may serve 


. to impose almost a guarantor’s liability, as in China for a time, where lost 


foreign heads were valued at $5,000 and no questions asked. Whether this is 
law is a different matter. Competing rules necessarily enter the field, al- 
though human reactions in marginal ceses and tke varied interpretation of 
facts afford even a greater ground fcr differences of opinion in the application 
of admitted rules. But even if quality and not quantity is to supply the cri- 
terion between private and governmental assumpt-on of risk, how can agree- 
ment among judges and nations ever be hoped for? Were private claims 
enlarged thereby, many defendant governments would complain; if decreased, 
claimants and plaintiff governments would protest. The field would be more 
widely opened to arbitrariness and Judicial caprice than is now the case. 
Besides, invidious distinctions between sta;2s m:ght. be made, which might 
not tend to promote amicable relaticns. And would the risk theory avoid the 
penalty for “failure to prosecute,” the legal foundation for which Mr. Dunn: 
correctly analyzes? Foreeasting, which Mr. Dunr. séems to require, becomes 
even more difficult in a case affected by political 2onsiderations. But fore- 
casting would, in my judgment, become even less possible with the operation 
of so nebulous a test as “risk allocation.” And why abandon the “scope of 
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employment” limitation (p. 134), which has had a long history and practical 
utility? It at least enables the state, barring other delinquency, to escape re- 
sponsibility for purely personal and unofficial acts of employees. Most munic- 
ipal systems have found it useful; and what hope is there that the international 
system will give it up? Abandonment can only be justified, it is believed, on 
the theory that every injury received by a foreigner should be compensated by 
the community. But that would contradict the postulate that only some risks 
are io be assumed. ` l 

It seems to me that to abandon the existing rules and standards, however 
subject to necessary interpretation they may and must be in their application 
to particular facts, is to jump from the frying-pan into the fire. The assumed 
but unproved purpose of diplomatic protection and the maintenance of ami- 
cable international relations would not be promoted, it 1s believed, by a change 
from fault to risk, which, indeed, for all practical purposes, remains an ab- 
straction. The functional approach has great value, and the lawyer and prac- 
tical administrator cannot afford to overlook it; but ats foundation rests on 
its conformity to the lessons of life and experience. .The proposal of theories 
which can hardly hope to affect practical administration fails to respond to 
the fundamental assumptions of the functional approach. But when, as I be- 
lieve, they fail to help us in the solution of problems, or even to explain the 
past activities of deciding officials, they are not likely to gain many adherents. 

Yet I would not leave the book without expressing appreciation of the au- 
thor’s willingness to subject the international legal process in the highly prac- 
tical field of international responsibility to critical analysis. The book is well 
written and deserves consideration from all students of the subject. 

Epwin M. BoRCHARD 


De Iure Belli Libri Tres. By Alberico Gentili. Vol. I. A photographic re- 
production of the edition of 1612. pp. xvin, 742. Vol. II. An English 
translation of the text by John C. Rolfe, with an introduction by Coleman 
Phillipson. pp.52a,479. Index. Oxford: The Clarendon Press; London: 
Humphrey Milford; New York: Oxford University Press, 1933. $8.00. 


This publication constitutes Number 16 of the celebrated Classics of Inter- 
national Law. Itis needless to say that it meets the exacting standards of its 
predecessors in this series. The original has been faithfully and artistically 
reproduced; the translation is not only literal, but literate—for this latter qual- 
ity 1s not to be assumed, since it is the product o? more than technical pro- 
ficiency in grammar; and the whole is printed with an accuracy which deserves 
to be called brilliant. The sheer mechanical difficulties of printing this kind 
of work are so formidable that it would be less than justice not to emphasize 
the skill of those unknown experts who work with galley proofs. 

As in the case of the other works in the series, the first volume contains a list 
of Errata occurring in the original. This list is of exceptional interest to 
scholars in the present instance, for it occupies 25 pages. In the course of the 


<a. 


194 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


preparation of the translation, Gentili's citations have been traced, identified 
and, where necessary, corrected, except in a few cases where they are so loose 
asto be unintelligible. The names cf his authorities, abbreviated in the Latin, 
appear in full in the English, while the corrections are bracketed. The usual 
system of cross pagination is retained, so shat reference from cne volume to 
the other is simple. 

Mr. Phillipson's Introduction is, of course, à penetrating analysis of the 
doctrine and methodology of Gentili. But it is also something else, namely, a 
frontal attack on the Grotian fraternity. ‘The proper place of Gentili in the 
development of modern international law kas been argued for 58 years, so his 
attack cannot be called new. But the appearance of an English—or, indeed, 
of any modern language—text of De Iure Belli is new. Mr. Phillipson, him- 
self an accomplished Latimist, and a distinguished advocate of the services of 
Gentili, writes now with that gusto that comes from the ability to place his 
evidence in the hands of students evezywLkere. His conclusion is balanced: 
“Tt is unnecessary to prorounce which (Gentili or Grotius) occupies the fore- 
most place" (Vol. II, p. Ela) ; however, “the signal achievement of the great 


, Dutch jurist could not heve been whai it was, in the &bsence of the forcible, 


reasoned, and comparatively pioneer work. of the Italian lawyer." — (Ib1d., p. 
ila.) Furthermore, “because of the greater affinity between his [Gentili’s] 
point of view and that of modern States and jurists he is, in that respect, as 
much as, if not more than, Grotius, the progenitor of the existing law of na- 
tions.” (b:d., pp. 1la—12a.) 

But the publication of De Iure Bella in English has a more enduring value 
than that of its evidential importance in a famous controversy, inestimable 
though that may be for students of the origins of the modern law of nations. 
For the jurisprudence of this system thare is a marked advancement in clarity . 
and reality. Gentili belongs to that line of jurists which stems from Bartolus 
of Sassoferrato and continues into moderr times through Bynkershoek and 
Vatieli His unequivoca: grounding o2 international law on the common con- 
sent of all (civilized) nations (Vol. I. ca. i) and his insistence on the necessity 
for a juridical sanction for war (Vol. I, ch. iii), taken with his denial that war 
may have natural causes (Vol. I, ch. xi), not only place him far ahead of his 
time, but give him a position in harmony witk that of the best of the modern 
writers. A comparison o7 the conduct of any recent war—and in particular, 
of course, of the World War-—with the rules which he lays down in the whole 
of his first book, and in Vol. IT, ch. ix, xi, xvi, xviii, xxiii, will raise the question 
whether the practice of rations has undergone any improvement whatever 
since the 16th century. P. T. FENN, JR. 


! The Carnegie Endowment f or Internationa! Peace has made available both Bynkershoek 
and Vettel as nos. 4, 11, and 14 of this series. 
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Le Contrôle en Droit International. By N. Kaasik, Chargé de Cours at the 
University of Tartu, Estonia. Paris: A. Pedone, 1933, pp. 399.. Fr. 60. 
This is a careful and illuminating discussion of international control, in 

theory and in practice, within and. among nations. In his two-page bibliog- 

raphy, the author cites the-paucity of books relating to the subject, and 
ascribes this to the dualistic theory prevailing in the literature devoted to 
international relations, which is based on the principle of state sovereignty. 

He believes that the monistie theory, which is growing rapidly in current 

thought and writing, and which is based on zhe primacy of international law, 

will remedy this defieiency. Meanwhile, his own book is a worthy contribu- 
tion to the subject, and a useful expansion of Professor Scelle's Menus of 

it in his Précis de droit des gens, Paris, 1932. 

Beginning with the proper place of control in the existing aen of inter- 
national law and government, he discusses first, the control of the origin and 
recognition of states, as illustrated principally by the development of national 
minorities into states since the World War, by the mandate system, and by 
the qualifications prescribed for membership in the League of Nations; sec- 
ond, the determination of frontiers, especially as arranged for by the post- 
bellum plebiscites and exchanges of populations; third, the control of colonial 
spheres, mandates, Danzig, the Sarre Valley, guaranteed autonomy, and the 
protection of minority rights; fourth, the partial control of territorial juris- 
diction, as illustrated in the case of international rivers (such as the Rhine, 
Danube, Congo, Elbe), the straits of the Dardanelles and Bosphorus, the 
Suez, Panama and Kiel Canals, demilitarized zones (as in the Aland Islands, 
the Norway-Sweden and Finland-Russia boundaries, Helgoland, Thrace, the 
Rhineland) ; fifth, the partial control of financial, military, civil and social 
activities within both small and large states, as illustrated by the recent finan- 
cial history of Greece, Turkey, Tunisia, Egypt, Germany, Austria, Hungary, 
Bulgaria, Estonia, Central America and the West Indies; by the control of 
minorities by the League of Nations in Poland, Hungary and Rumania; by 
the military restrictions adopted between Estonia and Russia and imposed 
upon the Central Powers; by the efforts of the International Labor Office and 
earlier international organizations to curb relations between employers and 
employees; by the battle against slavery, traffic in women, and the opium 
habit; by submarine cable regulations; by efforts towards freedom and fair- 
` ness of commerce, especially in customs-unions and the sugar industry; by re- 
strictions on the conduct of war; and by attempts at disarmament. 

A hundred pages are devoted to the guarentee of state rights, as illustrated 
by the various treaties for the renunciaticn of war, pacific settlement, the 
assurance of territorial and political integrity, the revision of outmoded and 
incompatible treaties and the publication of new ones, and the attempts to 
develop and apply “sanctions.” 

After having laid down this foundation of historic facts, the author writes 
his last hundred pages on “what ought to be” in the realm of the international 


nd 
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organism, its organs and objects of control, and on several kinds and processes 
of control by means of diploraacy and of political institutions (national and 
international}. A very useiul book. Wurm I. HULL 


Das Verhältnis der französischen Bündnisvertrüge zum Völkerbundpakt und 
zum Pakt von Locarno. By Dr. Fritz Kraemer. (Frankfurter Abhandlun- 
gen zum modernen Völkerrecht, Heft 30.) Leipzig: Robert Noske, 1932. 
pp. xviii, 134. Bibliography. Rm. 6. 

. “Is the French post-war system oi alliances compatible with international 
law, in particular with the Covenant of the League of Nations?” This is the 
question to which Dr. Kraemer sets out to find an answer, and, as might be ex- 
pected, his answer is in the negative. He conceives the treaties of alliance be- 
tween France and the states of the Little Entente and Poland not merely as 
agreements of military support, but as constituting a political system. This 
system is constructed with the intention of limiting the freedom of action of 
certain other states (Germany and Hungary) in any conceivable conflict. 
Now, says the author, this system is a violation of the obligation to respect the 
“existing political independence” of members of the League contained in 
Article 10 of the Covenan?. This conclusion is based on a somewhat strained 
interpretation of “existing political independence” as “factual freedom of 
action.” 

The ostensible purpose of the system of alliances, the maintenance of the 
status quo, cannot make the system legal under international law since the 
means employed, the further limitation of the political independence of the 
“disarmed and especially powerless” Germany and Hungary, are illegal. This 
is the more true since the status quo which France desires to maintain is not 
the legal status created by the Treaty of Versailles, but the present factual 
weakened situation of Germany. Furthermore, the system is not designed 
merely to uphold the status quo, but to exercise pressüre against Germany to 
force the solution of newly created problems in favor of the allied states. 

It is also alleged that the system of alliances is a violation of the principle of, 
, unanimity of the Covenant, since it results in France always having a second 
-yote on the Council when questions involving Germany or Hungary are to be 
decided. This second voce completely destrays the guarantee of the Pact of 
Locarno, since that guarantee can be brought into play only after a unanimous 
vote of the Council. ` 

The fundamental thesis of this book 1s familiar enough to those who have : 
followed German post-war literature on international relations. The novelty 
of Dr. Kraemer’s study lies in the ingenious, though not altogether successful, 
. effort to demonstrate a legal incompatibility between the French treaties of 
alliance and the Covenant. Whatever the merits of this legal argument may 
be, the book, though it appeared before Hitler’s accession to power, furnishes 
an interesting commentary on some of the reasons for Germany’s announced 
withdrawal from the League. A. H. FELLER 
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The Function of Law in the International Community. By H. Lauterpacht. 
New York: Oxford University Press. Oxford: Clarendon Press. 1933. 
pp. xxiv, 469. Index. $7.50. 


The major problem which Dr. Lauterpacht analyzes is whether there is 
any significant distinction in international law between so-called justiciable 
and non-justiciable disputes. His approach is strictly legal, his materials 
drawn from cases before international tribunals as well as from an exhaustive 
(indeed, a definitive) survey cf the authorities, his conclusions cast in the 
mould of traditional canons of legal logic. - The limitation of the approach 
to strictly juristic concepts, however, heightens rather than detracts from 
the cogency of his attack upon the validity of the distinction, since he meets 
the opponents of a broad construction of justiciability upon the very grounds 
on which they base their criteria of non-justiciability. The criteria of non- 
justiciability which he analyzes are directed against four alleged defects in 
existing international law: its incompleteness both as to rules and rule- 
making agencies; its mapplicability to major disputes involving vital inter- 

ests; its emphasis on stability rather than change in the rules of international 
society: its Incapacity to settle conflicts governing claims of interest rather 
than of right. 

While the ambiguity of many rules of substantive international law and 
the paucity of recognized institutions for creating them is an admitted handi- 
cap to their general acceptance, Dr. Lauterpacht believes that the “gaps” 
in the law can be filled through “the normal exercise of the international 
judicial activity.” Formal “completeness” is as true of the international as 
of any municipal legal system; material completeness can be reached, he 
suggests, “by the legitimate process of developing the existing legal materials" 
or by transferring the problem from the judicial to the legislative field. Nor 
is the distinction based on the importance of the dispute more tenable. All 
disputes, the author argues, have both a political and a legal aspect; for a 
country to plead the non-justiciability of political disputes “is nothing else 
than the expression of the wish of a state to substitute its own will for a legal 
obligation." The absence of an international legislature to keep law in 
step with changing conditions is, admittedly, an obstacle to its more general 
application to all disputes. Dr. Lauterpacht would extend and reinterpret 
the law through “judicial adaptation” (for instance, by the wider utilization’ 
of the doctrines of rebus sic stantibus and of “abuse of rights"), and through 
the “extension” of judicial legislation (e.g., by a more liberal acceptance by 
states in specific cases of the authority of tribunals to decide ex aequo et 
bono). Theconflict between “rights” and ' interests" Dr. Lauterpacht thinks 


greatly exaggerated. He would abandon any attempt to set up rigid or ind’ 


clusive categories, and substitute a simple requirement of submitting all dis- 
putes to judicial settlement with an option to the parties to try conta non 
first. 

In the course of his discussion the author deals with many other topics of 
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interest. His discussion of the problem of the impartiality of international 
judges is penetrating. He would abolish so-called national judges alto- 
gether, and provide a mush more careful basis of selection through commit- 
tee review of nominations to tae Permanent Court. He thinks also that ro- 
tating would be more satisfactory than total renewal of the bench at a single 
election. In a final secticn, Dr. Lauterpacht discusses the “limits of the rule 
of law” and its reletion to this problem in international law. He suggests 
that the task incurabent on international lawyers is not merely to record 
the practice of states (which ke indicates is aften the basis for justifying it, 
and may itself become anachronistic as practice outruns observation and 
statement) ? but to rzlate interr.ational law “ta higher legal principle or to the 
conception of international law as a whole." This creative function was 
perhaps never more needed, cr more possible than itis today. As a contribu- 
tion to this imperative, which he states with persuasiveness and cogency, Dr. 
Lauterpacht’s present study will rank high. PHILLIPS BRADLEY 


International Adjudications, Ancient and Modern. History and Documents, 
Modern Series, Vcl. VI. Ed:ted by John Bassett Moore. New York: Ox- 
ford University Press, 1933. pp.xxvi,418. Index. $2.50. | 


The sixth volume of this series is devoted to the question of title to the 
islands in Passamacuoddy Bax and to Grand Menan in the Bay of Fundy. 
In a certain sense, this arbitration is closely related to the St. Croix River 
arbitration presented in Volume IT. The decision that the Schoodiac was the 
river intended under the rame of the St. Croix and that its mouth was at a 
certain point in Passamaquoddy Bay, was a preliminary determination to the | 
definite applieation of the 5oundary provisions of the Treaty of Peace of 1783 
to the question of title. The British agent in both arbitrations was the same; 
but the agents of both governments diseussed the points at greater length than 
necessary because the arguments of the St. Croix arbitration were not avail- 
able in print. For this reason, Judge Moore wisely determined to abridge 
some of the arguments. Ever with these abridgments, however, the com- 
pleteness of the report may be realized if one remembers that the same arbi-- 
tration is comprised in only twenty pages of Judge Moore’s earlier History 
and Digest of International Arbitrations (1, pp. 45-64). | 

The so-called repcrt of Benson is only briefly described because it appears 
in full in Volume II of the presert series (pp. 375-385). One gains the impres- 
sion that this report had a not iaappreciable influence in the determination of 
the dispute. Benson served as the third commissioner in the St. Croix arbi- 
tration and his report to the President of the United States was a self- 
justifying explanaticn of that decision, though it was not official (p. 175). ‘It 
was most unfortuna;e for the American case that the Benson report should 
have been made available zo the British agent, because he.used it with telling 
effect; yet it had no probative force and should not have been considered 
binding on the United States in the present arbitration unless it could have 
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been shown that the United States had acquiesced, either expressly or through 
a course of conduct, in the principles enunciated in the report. It is difficult 
to understand how conclusions not expressly established by the official award 
in the St. Croix arbitration should have become rez judicatae by an explana- 
tion of motives made by one of the commissioners ir. an unofficial report made 
after the award was rendered. a ÅRTHUR K. KUHN 


The Monroe Doctrine 1826-1 867. (The Albert Shaw Lectures on Diplomatic 
. History, 1932.) By Dexter Perkins. Baltimore: The Johns Hopkins 
Press. London: Humphrey Milford. 1933. pp.xi,580. Index. $3.50. 


` Professor Perkins's first volume upon the history of the Monrot Doctrine, 
covering the period down to 1826, appeared in 1927 and was reviewed in this 
JOoURNAL.! The present volume, embracing the years 1826 to 1867, is to be fol- 
lowed by at least one more, bringing the work: down to recent years. Like its 
predecessor, this work is in every sense a fresh and original treatmen: of the 
subject based upon source materials, archival and otherwise, both American 
and European. The author's investigations have been thorough anc pains- 
taking, and his interpretations are restrained, scholarly, and judicious. He 
has had no ax to grind, no thesis to maintain, and no special pleading to offer. 


He writes as an historian and maintains this position throughout. He pre- 


sents a narrative circumstantially organized and objectively interpreted. 


The forty years here treated involved in the minds of many a cerzain de- 


cline of esteem as to the Monroe Doctrine, as that doctrine became apparently 
intermingled with other elements of our foreign end domestic policy—terri- 
torial acquisitions, slavery, filibustering, and Manifest Destiny. As the sub- 
ject involves succeeding interpretations and “enunciations”, the treatment is 
to a large extent episodic. ‘Texas, California, Mexico, Central America, and 
Santo Domingo are the principal areas involvec; Polk, Calhoun, Clayton, 
Cass, Buchanan, and Seward the main actors. Following & period of qui- 
escence after 1826, Polk’s message of December 2, 1845, revived the doctrine 
and modified it. {In reporting on the Oregon Question in 1844, a House com- 
mittee characterized the non-aggression clause of the doctrine as having “de- 
servedly come to be regarded as an essential component part of the inter- 
national law of the new world,” but while the Lima Congress of 1847 passed 
resolutions embodying the principles of Monroe’s message, the United States 
took no notice of such action. 

Not until January, 1853, is there recorded the use of the term “Monroe Doc- 
trine” in place of the early “principles” or “declarations” of Monroe, and the 


. term was first used in a diplomatie controversy by Buchanan in 1854. In 


April, 1856, appeared the first article it an American periodical under the 
title "Monroe Doctrine,” an article in the North American Review. The 
earliest diplomatic protest against the doctrine was, after that of Canning in 
1824, that of France in connection with Santo Domingo in 1854. The number 
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of events during the period in which the Monroe Doctrine might have been 
enunciated, but was not,:s impressive. Professor Perkins sums up the atti- 
tude of the American people tcward the doctrine during this period following 
Polk's renewal of it as at first largely partisan rather than national, but that 
it “became progressively popu_ar during the course of the next fifteen years, 
and may be said to have gainec something very like general acceptance in the 
period of the Civil War." By 1867 it had become a eatehword. 

Professor Perkins has written a very valuable volume covering a period in 
the history of the doctrine heretofore relatively neglected. It should be stud- - 
ied as an amplification of Mr. Clark's able Memorandum. The succeeding 
work is eagérly anticipated. J. S. REEVES 


The Russo-Japanese Treaties cf 1907—1916 concerning Manchuria and Mon- 
golta. By Ernest Batson Price. Baltimore: The Johns Hopkins Press, 
1933. London: Humphrey Milford, Oxford University Press. pp. xiv, 
164. Index. $1.75. | 


Mr. Priee, for many years a member of the special China branch of the 
American Foreign Service, presents in this volume a careful reéxamination of 
events in the Far East from 1997:to 1916 in the special light of four Russo- 
Japanese secret treaties which supplemented thé three public agreements 
between those Powers signed in the same period. In a valuable appendix the ` 
author makes available copies of the original French texts of these secret 
agreements, which have been accessible since 1918 only in garbled transla- 
tions. Photostatic copies of three of the original documents were supplied by 
the Soviet Commissariat of Foreign Affairs, and the French text of the fourth 
was compared with the original in the archives in Moscow. The study is an 
excellent illustration of the complete sangfroid with which two Powers agreed 
to divide into spheres of interest, marked for eventual annexation; a large slice 
of foreign territory. It has not escaped the notice of observers that some of 
the circumstances which impelled Japan and Russia to come together from 
1907 to 1916, at first in a friend-y rapprochement and later in a virtual mil- 

© itary alliance, have prevailed in recent years. dl 

While the entire series of agreements was definitely scrapped in the Soviet- 
-Japanese Convention of 1925, and the line of demarcation was thoroughly 
destroyed by the virtual annexetion of Manchuria by Japan in 1932, these 
liquidations of the rapprockement do not mark a finale. Mr. Price cogently 
defines the present status: “Russia, Japan and China are still in contact. 
The problem remains of relieving the friction resulting therefrom. It is a. 
problem of the future whether some other ‘principle of international conduct’ 
can be established as a substitute for*those hitherto followed in Eastern Asia,” 
(p. 97). 

The appendices include ar: English translation of the Russo-Chinese Secret 
Treaty of Alliance of June 3, 1896, with a photostat copy of the French orig- 
inal: English translations and pbotostat copies of the French originals of the 
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Russo-Japanese Secret Conventions of 1907, 1910, and 1912; and an English 
transiation, accompanied by French text, of the Russo-Japanese Secret Con- 
vention of 1916. A carefully annotated bibliography and full notes indicate 
a thorough analysis of a difficult subject. A. E. HINDMARSH 


A Strdy of Chinese Boycotts, with Special Reference to their Economic 
Effectiveness. By C. F. Remer, with the assistance of William B. Palmer. 
Balimore: The Johns Hopkins Press, 1933. London: Humphrey Milford, 

` Oxferd University Press. pp. xii, 306. Index. $2.75. 


In an introduction by such an authority on “ar Eastern affairs as John V. 
A. Ma:Murray, it is stated that in reaching the general conclusion that the 
2ationz] boycott as now conducted by the Chinese has developed into a 
"7eapor capable of inflicting really grave injuries, Dr. Remer has done “much 
* © bring the subject of such boycotts out of the twilight zone of speculation 
into the light of determinable fact." In a word, the author's task was not to 
escertam or emphasize the fact that the national boycott is indeed a sword 
and not an olive branch, although in some quarters there would appear to be 
certain doubts expressed in this regard, but to find out whether, being a sword, 

it has orly one edge, or two, and how deep the ons or the other can bite. 
_»., Startiag with the fourth chapter, which is preceded by an expression of the 
aura thor’s views of the international boycott, a sketch of the boycott in China, 
ard comments on the subject of Chinese boyco%ts on a national scale, Dr. 
R- mer, m the course of the following two hundred pages, passes in review 
eleven Cainese national boycotts, the first of which was directed against the 

United States in 1905, and the last, from 1931 on, against Japan. 

AS the result of an excellent approach and a development in detail which 
exates th» admiration of the reader, the author ecneludes, on the point of the 
eccnomic effectiveness of the Chinese boycott, that such a movement, “initi- 
ated after some outstanding incident and carried on by familiar methods will, 
jf iv persists through a year and reaches all parts. of China, reduce imports 
ron the boycotted country into Northern China by about 10 per cent and into 
Cercral ard Southern China by from 25 to 40 per sent." In the last chapter 
Dr. Remer considers the question of the extent to which the national boycott 
has 5rougit the desired results in the field of international policy. With 
rega-d to tais somewhat robust inquiry, the author as was to be expected, in 
view of the inadequacy of the information availabls, is able to conclude only 
that. 













Boycotting by a single nation is like the labor strike. The threat to 
&rike i3 powerful; the strike itself is' likely to be costly and inefficient. 
X seems plain that coercion will continue to hold a place in international 
relations. If, as we hope, the accepted form o? coercion is no longer to 
t= war, the boycott in some form will, no doubt, find an important place. 
I is, undoubtedly, the world’s oldest form of non-violent coercion. With 
tk e renunciation of war it may become a powerful weapon. 
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The author is to be congratulated upon his clear presentation of certain 
highly important phases of a situation which is as yet not generally under- 
stood or appreciated. C. L. Bouvs 


The Foreign Policy of tre United States in Relation to Samoa. By George 
Herbert Ryden. Wich an introduction by John Bassett Moore. New 
Haven: Yale University Fress. London: Humphrey Milford. 1933. pp. 
xvii, 634. Index. $5.00. 


Dr. Ryden presents az exhaustive acccunt, largely derived from official rec- 
ords, of the interest displayed by the Governments of the United States, Great 
Britain and Germany in the small group of islands known as Samoa situate «~~ 
in the South Pacific Ocean. Magnified in importance because of such interes um 
on the part of these great Pawers, Samoa has received world attention far be 
yond that to which its iitrinsic significance would have entitled it. Dr. Ryde 
shows that the Samoan Islands first came within the field of American diplo: 
matic relations in 1871 by reason of the activities connected therewith of cer- 
tain American business men and the strategic position of the islands; that a j 
year later German attenticn was directed to the group, and that even earlier 
the British Empire gave thought to Samca at the behest of its Colony of New: 
Zealand, comparatively near neighbor io the group. Thereafter, or until 1899| 
when the group was divided, there was an almost constant succession of events! 
involving now agreement and now friction, as between the representatives in 
Samoa of these three Powers, with the home governments periodically con- 
cerned in adjusting the differences which grose and which sometimes assumed 
a very threatening aspect. The native chiefs and rulers seem to have been 
used largely as pawrs inthe game. However, in justice to the United States 
and Great Britain, it skould probably be said that first the United States and 
later Great Britain were offered opportunities by the native authorities func- 
tioning in Samoa ic assume separate control of the group but declined such 
opportunities. 

'The Government of the United States was formally entangled in the Samoan 
net by the treaty which it concluded with Samoa in 1878, whereby it obtained 
certain rights with zespect to an establishment for a coaling and naval station 
in the port of Pago Pago, Island oi Tutuila, Eastern Samoa, with its mag- 
nificent harbor. rtic.e V of the treaty was the principal basis for the 
subsequent troubles of the United States, arising from what Dr. Ryden char- 
acterizes as our first venture in imperialism. In this article the United States; 
agreed to employ its good offices to adjust differences between the Samoan 
Government and other governments. Many such differences followed, and 
the United States continued to funétion in the réle of peacemaker. i 

Not to be outdone by the United States, Germany and Great Britain soon 
concluded treaties with Samoa, and during the ensuing twenty years the real 
rulers of Samoa were apparently the representatives, oficial or otherwise, of . 
these three Powers, wo functioned amidst almost continual bickerings among | 

















BOOK REVIEWS 203 


themselves and frequent quarrels of the natives over the exercise of the shadow 
of authority they were allowed to retain. Beginning in 1884,Germany seemed 
strongly disposed to take over the islands, at least as a mandatory, while the 
United States strenuously resisted such a move, and Great Britain was now 
acquiescent in and now hostile to Germany’s ambition. 

War vessels of the three Powers were more or less constant visitors to the 
islands, and that Power having a preponderance of such vessels at the moment 
was then the most influential. In 1889, when there were three American and 
three German vessels in the Apia harbor, consicerable acrimony developed 
from the balance of power, which might have had a serious outcome had not 
nature intervened with a hurricane which destroyed all the vessels, and per- 
haps hastened the agreement reached in that year between the three Powers 
at Berlin whereby joint control of the islands was formally arranged. This 
lasted, but with much friction, for ten years, or until a war between the natives 
more serious than usual, and in which one faction had the active support of 
American and British forces Irom the war vessels in port, finally convinced 
the Powers that joint control was a failure, and the islands were divided, with 
Germany taking the lion’s share, Western Samoa, and making compensation 
elsewhere to Great Britain, which withdrew from the group, while the United 
States was satisfied with the smaller Eastern Islands, including Tutuila with 
its splendid harbor. 

Dr. Ryden’s account of the final adventure prior to the division of the 
islands is much less detailed than his relation of prior events, and it is perhaps 
to be regretted that he did not shed more light upon the facts surrounding the 
war of 1899, which was waged quite actively for a period of six weeks and re- 
sulted in the death of a score or more of British and American seamen and 
much damage to property in and about Apia. The arbitral decision of the 
King of Sweden rendered in 1902, upon the claims arising on account of the 
military operations in question, may be read to supplement somewhat the in- 
formation given by Dr. Ryden on the Samoan War of 1899. 

The Great War gave New Zealand the opportunity she had apparently long 
desired, and she took unprotected Western Samca from the Germans and now 
governs it under a mandate from the League of Nations. Eastern Samoa con- 
tinues in the possession of the United States, governed by the fiat of the Secre- 
tary of the Navy. 

Dr. Ryden’s treatment of his subject, in general, is very thorough. The 


layman will find his work clear and readable, and to the student of inter- 


national affairs it will be of great interest. He has made a fine contribution 
to the field of international relations, and one readily understands why the 
essay was awarded the John Addison Porter Prize at Yale University in 1928. 
There is an illuminating introduction by Dr. John Bassett Moore who, since 
he dealt as an official of the State Department with the Samoan question when 
it was acute, is peculiarly fitted to write such an introduction. 
JosgPH R. BAKER 
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International Law in the Shanghai Conflict. By J. Shinobu. Tokyo: 
Maruzen Co., 1933. pp. xvi, 267. Index. 


Tke author, a prcfessor at Waseda University, presents in this work an able 
and interesting discussion from the Japanese standpoint of the questions on 
international law which arose during the fighting between the Japanese and 
Chinese forces at Shanghai. In his discussion of the origin of the conflict, he 
takes the position that the Japanese seamen, in occupying the Japanese sector- 
in the northeastern area of the International Settlement, on January 28, 1932, 
were first fired upon by the Cainese, and were obliged to deliver a counter- 
attack in self-defense. The nsture of the corflict he describes as not that of a 
legal, but a de facto war. There was a moral obligation on both sides, how- 
ever, to comply witk the rules cf war. ! 

Chapter IV contains an int2restmg discussion of the legal status of the 


International Settlement. The sovereign rights are admittedly in China. 


The Municipal Council is bu5 en agent of the foreign Powers whose subjects 
reside within the Settlement. The so-called “neutrality” is, therefore, not 
that of the Settlement itsei:, but, in case of internal disturbances in China, it 
is the neutrality of the Powers collectively; end, in case of war between the 
Powers, or between China and one of the Powers, the various parties con- 
cerned must make a specia. treaty or agreement specifying the scope of rights 
and duties in respect io neu-rality. 

The author also discusses the charge against the J apanese of using the 
Settlement as a base of operations, and the complaints against the flying of 
Japanese aeroplanes over che Settlement. In Chapter V he deals with the . 
injuries to Chinese and nevirale’ property and the question of responsi bullty 
zherefor. 

The author's position as legal adviser to the Japanese Third Fleet at 
Shanghai gave him an opportunizy for first-hand acquaintance with the prob- 
lems involved in the ‘anding cf Japanese foreés, which adds to the value of 
the book as a source for reference in the apaes of the subject. 

. Crawrorp M. BisHop 


Le Droit Commercial Internaiicnal. By Maurice Travers: Vol. V: Con- 
trat de transport par terre et par air; Commissionaires de transport; Fasci- 
cule I. Paris: Recueil Sirey, 1932. pp. iv, 314.' Fr. 60.. 


An earlier and similarly extensive work of the distinguished French advo- 
cate, M. Travers, Le Droit Pénal Internatioral, 1920-22, 5 volumes, was 
reviewed in this Jourxar by Professor Reeves. The numerous later contri- 
butions of M. Travers, for example, his lectures at The Hague Academy, 1930, 
on La Nationalité des Sociétés Commerciales, indicate increasing interest in . 
both fundamentals and applications of le droit commercial international lead- 
ing to the present publication. The work commences with its Volume 5 for’ 
the reason that the Convention of Berne, 1924, relating to international trans- 


1 Vol. 16 (1922), p. 342; ol. 17 (1923), p. 419; and Vcl. 19 (1925), p. 839. 
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portation of property by railroads, coming into effect in 1928, with the nu- 
merous rulings of the International Commission and of national courts, have 
already given this field of applied international commercial law specially full 
development. To have international character, the carriage cf goods must be 
through approved nature and form of agreement of the parties, through a dom- 
inant transportation agency, and must cross from territory of one sovereign 
into that of another. 

Beginning with contracts in which the sending and receiving parties still 
have some measure of freedora from internations! and local regulation, and 
with those to which the Berne Convention is not applicable, neither category 
being very large, there follows extended and detai ed study oi the text o? the 

convention, particularly as applied in decisions of national courts. Upon 
these decisions the work is compendious, and its analysis of judicial reasoning 
and notes of bearings of practical considerations are most illuminating and 
useful. The work is of great value for comparative study of European and 
American railroad transportation law. One is continually thoughtful, though 
the author does not mention them, of the United Stetes transportation acts and 
the decisions of the Interstate Commerce Commission. FRANK E. HINCKLEY 


Définition de V Agresseur dans la Guerre. By René Vignol. Paris: Recueil 
Sirey, 1933. pp.xi,174. Fr. 25. 


Captain Vignol is both an army officer and a Docteur en Droit, and thus 
excellently equipped for this study. He discusses, in the first two chapters, 
the legal position of war, incladirg the idea of the “just war," and traces it 
through the Covenant, the Treaty of Mutual Assistance, the Geneva Protocol, 
the Locarno Pact, and the Pact of Paris. He states a theory in Chapter 3, 
applies it in Chapter 4, and in a final chapter discusses some recent proposals, 
including the French disarmament scheme and the Soviet non-aggression 
treaties. There is a bibliogra»hy restricted to French works. 

Aggression is defined in differing words (which do not always mean the same 
thing) in different parts of the book (pp. 32,119,163). His final definition is: 
“celui qui, sans une raison légitime, envahit un territoire placé sous une autre 
souverainété que la sienne." The state which defends itself within its own 
frontiers fights a just war; the invader must prove that his action is legitimate, 
otherwise he is the aggressor. He relies heavily upon Article 10 of the Cove- 
nant, and distinguishes between definitions according as one 1s looking at this 
article or at Article 16. The argument is founded upon the Covenant and the 
jurisprudence of the League of Nations, which is rapidly covered. 

The problem is analyzed with clarity and is vividly presented. Captain 
Vignol has probably as logical a definitión as can be achieved. But this re- 
viewer, having been one of those who has wasted time in trying to define ag- 
gression, is convinced that it is an incorrect approach to the problem of 
controlling war. The popular conceptior that aggression is to be identified 
with the unjust or illegal use of force isi sleacng. The important ques- 
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tion is ae what aggressicn is, but rather, what use of force is illegal under 
international engagements, and what should be declared illegal. _ 
CLYDE ÉAGLETON 


Die Zuständigkeit Internationaler Gerich!shófe. By B. von Geócze. Berlin 
. and Bonn: Ferd. Dümmle-, 1933. pp.344. Rm. 17.50; bound Rm. 19.50. 


The volume under review is a revised German edition of a publication which 
appeared originally in Hungarian, in 1931. It deals with problems of the 
jurisdictional scope of international tribunals, both from a theoretical point of 
view and as a study of actual cecisions. 

Paril (pp. 11—51) is a shors historical introduction. Part II is a study of 
the theory of jurisdiction (pp. 52-182), containing the following chapters: 
conception of jurisdiction; determination 3f jurisdiction; Jurisdictional obsta- 
cles; compromis; jurisdicional points and cecision on the merits; excés de 
pouvoir. In these chapters, the author attempts to develop, on a logical 
basis, a uniform approach for solvirg jur:sdictional problems likely to figure 
before international tribunals. They are full of interesting, if frequently con- 
troversial, ideas, and are well worth readirg. 

Part III (pp. 183-330) deals with the practice of international tribunals, 
and tries to reconcile this practice with the general theory outlined in the pre- 
ceding chapters. It begins with an analysis of some of the more representa- 
tive pre-war cases, and goes in deeply for a study of the practice (both de- 
cisions and advisory opinions) of the 2ermanent Court of International 
Justice and of the mixed erbitral tribunals established by the treaties of peace 
of 1919-1920. This scope is obviously restricted: the whole series of mixed 
claims commissions and &rbitral tribunals established since the war by bi- 
lateral agreements is almost entirely left out. However, the materials consid- 
ered by the author are of sufficient interest to justify his work. 

A peculiarity of this volume is its distinctly Hungarian character: cases 
arising out of the Treaty of Trianon occupy a considerable part of the book; 
references to Hungarian authors are extremely numerous. These features are 
rather an advantage, even if they destroy somewhat that “international bal- 
ance” which a publication of this character ought to maintain; indeed, they 
contribute to the knowledge, ou;side of Hungary, of Hungarian legal ideas. 

Dr. von Geócze's book is nct a manual on international Jurisdiction; it lacks 
completeness and systematization. But that is the fault of the subject rather 
than that of the author. The whole protlem of competence of international 
tribunals is still unorganized in practice and not eoórdinated in theory. The 
present volume, while examining only part of the abundant practice, attempts 
to introduce some system anc some ġeneral principles in the theoretical treat- 
ment of the subject. This last feature mekes it both a useful and a stimulat- 
ing contribution. | BENJAMIN AKZIN 
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Briefer Notices 


La Diplomacía. Evolución —Profesionalidad—Reglamentación. By Dr. 
Raül Rodríguez Araya. (Rosario: 1932. pp.178.) While this essay sum- 
marizes the history of the diplomatie function, the author is primarily 
concerned with the development of the diplomatie service of Argentina, the 
establishment of a career organization and suggestions for its improvement. 
In an appendix are the texts of various Argentine projects, laws and regu- 
lations. Such a collection, with a commentary written by one of large experi- 
ence and knowledge, has an interest more than national. The author’s 
position as counsel to the Argentine Ministry of Foreign Relations gives the 
volume an authoritative quality. J.S. R. 

Précis de Droit International Privé. Vol. II: Les Personnes—Les Biens— 
Les Actes Juridiques et les Obligations. (2nded.) By P.Arminjon. (Paris: 
Librairie Dalloz, 1934. pp.iv, 609.) Judge Arminjon has rewritten certain 
portions of his work on the private international law of France and has dealt 
at greater length with other portions in this second edition. Accordingly this 
volume contains about 100 pages of additional material. 'The method of 
treatment is substantially the same. His viewpoints are independent and 
unconventional. He maintains, for example, that certain decisions and 
standards followed during the war period, especially in respect to corporate 
personality, should be considered exceptional and should not become em- 
bodied in the normal jurisprudence of peace times. A. K.K 


Das Staatsinteresse als Grundlage des Voikerrechts. By Géza Birkás. 
(Berlin: Cari Heymanns, 1933. pp. 103. Rm. 5.) This monograph (by 
an excellent student of the University of Pécs, who endeavored to enrich his 
knowledge of the subject abroad as well as in Hungary) not only purports to 
give a review of the differing conceptions of the bases of law in general, but 
from this intensive and scientific research there is to result a new founda- , 
tion for international law, free from all ideology and atavistic considerations. 
The author has been more successful in tke first half of his task than in the 
second. A considerable mass of material on the bases of law has been assem- 
bled. Inthesecond part, itis recognized that there is a balance between inter- 
national solidarity and national sovereign: y. The factor which induces this 
balance is the subjective "Staatsinteresse," one of the methods of realizing 
(exteriorizing) which is international law. The necessity of mutual assis- 
tance in the fulfillment of their discrete aims alone induces states to recognize 
secondary principles of international law. So the general conclusion is reached 
that the foundation of international law is the objective dependence of peo- 
ples upon each other, and the subjective interests of the different states which 
temper their natural aggressiveness. The style is labored: the figures are far- 
fetched, and the language tediously involved. ELEANOR WYLLYS ALLEN 


China Year Book, 1933. Edited by H. G. W. Woodhead. (Shanghai: 
North China Herald, 1933. pp. xvi, 787. $12.50. American Agency, The 
University of Chicago Press.) The 15th issue cf this remarkable com- 
pendium of historical and contemporary facts maintains the high standard of 
earlier volumes, bringing the record to Mey 22, 1983. Mr. Woodhead again 
has attained that collaboration of Chinese and foreign authorities which gives 
this yearbook an encyclopaedic character. The general format of previous is- 
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sues is followed, with 27 chapters which may be classified under the headings: 
- population and geography, production, trade and shipping, government and 
polities, administration—under which are found extensive materials on public 
health, river conservancy, communicazions, finance,.education, the army and 


navy, and public justice—labor, religion, art, internaticnal relations, Who's 


Who, and miscellaneous. A number of new international agreements are 
printed, there is a new chapter on Greater Shanghai, and the Sino-Japanese 
dispute receives lengthy attention. Not the least contribution of this pub- 
lication is the solid evidence it provides that, despite the evils that beset her 
from within and without, China is building motor roads, extending aviation 


and wireless services, conducting research and developing a well-rounded . 


body cf law. Readers would appreciate greater attention to social problems, 
such as the Communist movement in central China, adult education, the eco- 


nomic position of the peasantry, the family system, the student movement and - 


the treffic in vice and drugs. The new and welcome chapter on art might 
well be supplemented with others on literature, journalism, crafts, architec- 
ture, music and the theatre. Already the one indispensable reference work 


on China, Mr. Woodhead's Year. Book might thus be rendered even more . 


valuable. | Hanorp S. QUIGLEY 


Die deutsche Rechisprechung auf dem Gebiete des internationalen Privat- 


rechts im Jahre 1981. By Fritz Deike. (Berlin and Leipzig: Walter de 
Gruyter & Co., 1932. pp. 310. Rm. 13.) This volume is a publication of 


the Institute for Foreign and Private International Law. The report con-. 


tains 174 cases for the year 1331. Itis codrdinate with reports for the years 
1926 to 1930. It contains meny unpublished decisions made accessible to the 
Institute and dealing largely with proc2dural phases of domestic relations and 
` cognate questions. Many cases involve situations in which one or both 
parties are clothed with non-German nationality, or the marriage of the 
parties has been consummated abroad. The cases are logically grouped and 
arranged under chapter headings familiar to the specialist in the field of pri- 
vate international law. The first chapter includes cases illustrating the basic 
principles. Other chapters cover suck subjects as Persons and Associations, 
Bonds, Business and Econcmis Limitations, Succession, Patent and Copyright, 


and Civil Procedure. The concluding chapters deal with subjects of special. 


international interest, namely: The Versailles Treaty and its Execution, Na- 
tionality, and Foreign Law. ‘The volume is carefully arranged for use as a 
reference or source book by students of private international law. The 
analytical table of contents gives case groupings, numbers, and pages. Chap- 
ter sub-headings carry cross-references to related cases in other chapters. 
Each ease has a concise head-note printed in italics follcwed by the detailed 
report with citations to decrees, statutes, and treaties. The usefulness of the 
volume is increased by a ten page statutory index in three parts. The first 
part lists by section and page all German legislation. The second arranges 
all international law citations under raultilateral treaties, bilateral treaties, 


and the Treaty of Versailles. The third part assembles all foreign citations : 


by countries. The book is & contribution in its special field. H. S. LeRoy 


Diplomatic Protection cf Ameriecns in Mexico. By Frederick Sherwood 
Dunn. (New York: Columkia University Press, 1983. pp. x, 489. Index. 
$5.00.) This volume is the second of « series of volumes published under the 


title Mexico in Internationa: Finance and Diplomacy prepared under the . 


nn 
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auspices of the Columbia University Council for Research in the Social 
Sciences. It is in no sense a legal text, but seeks to examine realistically the 
numerous claims presented by the one nation to the other through diplomatic 
channels for the past hundred years or so. Particular consideration is given 
to forced loans and special taxes, revoluticnary damages, legislative and con- 
tractual limitations on diplomatic protection, exhaustion of local remedies, 
and the problems growing out of the nationalistic movement which found ex- 
pression in the Constitution of 1917. The decisions of the Boards of Claims 
of 1839 and 1849 and the Claims Commissions of 1868 and 1923 are critically 
reviewed in so far as they relate to the major problems above mentioned. The 
decisions reviewed from the earlier commissions were taken from the archives 
of the Department of State, and the author has gatkered together much inter- 
esting and informative material not easiy available to the avtrage reader. 
The book is well written and its tone is judicious throughout. The author 
concludes that on the whole the institution of diplcmatic protection as prac- 
ticed between the United States and Mexico has bean disappointing, but that 
it is a device which will continue to be used until there is some change in the 
"fundamental philosophie approach to international law.” <A better book 
upon the subject could probably be written, but it vould doubtless have to be 
so long as to discourage the general reader. Witain its compass, however, 
this may be said to be a scholarly and valuable work. The volume is well 
printed and contains an adequate index. JoHN P. BULLINGTON 


Das Volkerrecht—ein Pseudorecht. By Sterling E. Edmunds. (Berlin: 
W. de Gruyter & Co., 1933. pp. viii, 465. Index. Rm.6.) The present vol- 
ume is a German translation of The Lawlzss Law of Nations published by the 
author in 1925 (reviewed in this Jourran, October, 1925). Its significance 
lies in the fact that under cover of a conventional classification of the topics 
normally included in a volume on international law, it contains a careful and 
detailed criticism of the “lawlessness” irtroduced into the world by the theory 
of sovereignty and the divorce of international law from the law of nature 
and its ethical standards. The sovereiznty of the state in international law 
is, indeed, but the expression in international relations of the legal conception 
within national boundaries that the state is something over and above the 
citizens who compose it, an idea which even democracy has found it difficult 
to discard. “International law exposes itself as the apotheosis of absolutism 
in international relations.” Professor Edmunds pursues his attack upon 
sovereignty in no mere Don Quixote style, but gets down to details of inter- 
national practice under each of the topics of his subject. Even if it be diffi- 
cult at times to follow the logic of his attack, which emphasizes acts of law- 
lessness as against acts of law, there is no doubt but that it exposes many of 
the weaknesses of what is commonly accepted as “law.” C. G. Fenwick 


The Bulwarks of Peace and International Justice. By Heber L. Hart. 
(London: Methuen & Co., Ltd., 1933. pp. xxvii, 240. Index. 7s. 6d.) The 
author calls this book “A Primer of Peace,” and offers it as an attempt to 
provide a brief statement of the material facts and guiding principles which 
should be borne in mind by any one who is considering what ought to be done 
by the governments and peoples of the various states of the world with the 
object of preventing the outbreak of future wars. It is not too much to say 
that though the book does not furnish a final solution of the problem, it does 


210 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


go far toward a complete analysis of it. The difficulties and obstacles in the 


way of permanent peace sre neither ignored nor minimized, and it is recog- 


nized that the prevention of war is not an end which will be accomplished 
quickly or easily. The first edition of the book was published in April, 1918, 
while the World War was still in progress and of course prior to the organiza- 
tion of the League of Nations. At thai time the author advocated the estab- 
lishment of an administrative authority capable of dealing ad hoc with par- 
ticular difficulties arising ir the society of states which do not admit of solution 
by the application of any generally accepted rules. In the present edition 
the conviction is expressed that the conscience and the intelligence of man- 
kind will never suffer the permanent. paralvsis or destruction of the League, 
although it is recognized that it is not campletely equipped for the satisfactory 
attainment of the principal object for which it exists. The body of the book 
presents a progressive argument leading up to the last three chapters, in which 
the author proposes specific amendments to the Covenant of the League which 
he believes ought to be adopted to enable it to afford an adequate security for 
peace. H. W. TEMPLE 


The Jews and Minority Rights: 1888—1919. By Oscar I. Janowsky. With 
a foreword by Judge Julian W. Mack. (New York: Columbia University 
Press. London: P. S. Kinz & Son, Ltd. 1933. pp. i, 419. $3.75.) The 
United States and German Jewish Persecutions—Precedents for Popular and 
Governmental Action. By MaxJ.Kohler. (New York: Jewish Academy of 
Arts and Sciences, 1933. pp. ii, 86. 2ded. pp. 79.) Though the policy of 
establishing protection for minorities in the states reconstructed by the Paris 
Peace Conference was implicit in the thought of the pericd, the Jews played 
an influential part in securing the system of treaty protection which took 
shape in that conference. They were the most articulate, best and most 


widely organized group in contact with the negotiators. Dr. Janowsky has. 


traced the history of the Jewish movement for national autonomy before and 
during the World War, anc related in olose detail the efforts of the Jewish 
Celegations at Paris until the signing of the Polish minorities treaty. With 
respect to the Paris efforts, he offsets the writings of Lucien Wolf and supple- 
ments the book of Nathan Feinberg. Dr. Janowsky has made extensive use 
~ of Yiddish and other Jewish writings on the pre-war programs, organizations 
and activities, so that he is able to present a balanced history of the grawth of 
Jewish "nationalism," more particularly in Eastern Europe, where persecu- 


tion was frequent. Bv the time the Peace Conference gathered, the Jews of : 


Eastern Europe were pretty well set on demanding “national” rights, while 
the Westerners—the French and English, with Americans divided—advo- 
‘cated racial protection. This conflict of policy among the Jewish delegations 
delayed their unity of action and was never quite resolved in theory. Dr. 
Janowsky is able to follow the intervention of the American Jews with the 
United States delegates on tte Committe2 on New States with great care from 
manuscript Jewish records. The Jewish groups undoubtedly affected the de- 
cision of the conference. The treaties did not grant “national” rights, but 
guaranteed protection of mingrities, with the special requirements of the Jews, 
such as observance of their Sabbath, definitely included. In addition to being 
a, competent account of the negotiation of an important treaty text, Dr. Janow- 
sky's book is a record of the diffculties which an interested group of idealists 
had in reconciling their own views and of their inability to maintain a unified 
front in presenting their case to the powers that were. 
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Dr. Kohler’s brochure is an extensive summary of the history of popular 
agitation and official action, chiefly American, for the amelioration of condi- 
tions in foreign countries due to persecutions or atrocities. ` Called forth by 
the recent treatment of the Jews by the German Nazi government, the bro- 
chure contains a reprint of the proceedings of the Council of the League of 
Nations on the Bernheim petition, which is also given in full. D. P. Myers 


Les Nations Contre La Paix. By Jacques Lambert. (Paris: Librairie 
Félix Alcan, 1933. pp. iv, 241. Fr.15.) Here is a book for those who, be- 
lieving in the ultimate triumph of law over anarchy in our international rela- 
tions, seek renewed assurance for their faith. The author, a professor of law 
in the University at Lyons, where President Herriot has established “la 
première chaire de la Paix,” naturally assumes that there is need for such 
consolation. He devotes four chapters tc the problem, of the organization of 
peace, four to the international society, three to international institutions, and 
four to the elimination of war. He shows, with a scholarly fullness yet sur- 
prising brevity, how human beings have eliminated private vengeance by 
substituting public justice for the conflicis between families, for the private 
wars between the feudal lords, and for the war between states as in the case 
of the 48 states of the United States of America. Though he has failed to 
. grasp the precise place of force in the relations of our states, there is one whole 
. chapter devoted to the development in America of a common control over 
economic competitions between them; an exposition sure to gratify American 
pride. Following the suggestion of Hugo, Cudenhove-Kalergi, Briand, Her- 
riot, and the many others, the author sees no possibility of a world state; but 
pins his hope for peace and security, rather, on the organization of a Euro- 
pean Union. He points out the necessity for the abdication of a sufficient 
amount of national sovereignty to make such a United States of Europe pos- 
sible, and adds that those Europeans who do not wish to support such a plan 
can only place their reliance upon war. Professor Lambert ably and freshly 
defends the thesis that peace or security, by whichever name one prefers to 
call it, is no other thing than law; that whether it be civil or commercial, pri- 
vate or public, law is social peace realized. His clear-cut argument through- 
out is that, “The organization of peace is not a new difficulty;” that “it is the 
very concrete problem of the law and of justice.” ‘The book deserves transla- 
tion into English. ARTHUR DEERIN CALL 


Information Bulletin Nos. 1-50. Sept. 19, 19832—April 15, 1933. (Hsin- 
king: Department of Foreign Affairs, Manchoukuo Government, 1933. pp. 
vi, 115.) This is an interesting collection of miscellaneous bulletins issued 
by the Manchoukuo Government. Section I includes statements and inter- 
views, such as comments on the Lytton Eepcrt, communications addressed to 
the League of Nations, or to the Powers asking for recognition. Section H 
contains laws and regulations. Section III deals with principal events and 
general conditions, such as the establishment of the first consulate at Bla- 
goveschenk, or the Committee for the Liquidation of Claims under Former 
Régime, or the Provisional Committee for Congluding Treaties, budgetary 
statements, and the like. One interesting statement concerns postal service 
with foreign nations. In view of the po.icy of non-recognition toward Man- 
choukuo, the intention to apply for mercbership in the Postal and Telegraph 
Unions may arouse speculations, concerning which M. Akzin's article in the 
last issue of this JOURNAL furnishes some answers. Section IV treats of con- 
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struction programs, and in Section V, miscellaneous, correct titles and spell- ' 
ings are given: Manehoukuo, or the State of Manchuria; The Chief Executive 
(not President or Regent); and Hsinking (the capital). CLYDE EAGLETON | 


World Prosperity As Sought Through The Economic Work of the League 
of Nations. By Wallace McClure. (New York: The Macmillan Co., 1933. _ 
pp. xl, 613. Index. $4.00.) Ata time when sentiment and governmental 
policy seem to point the way toward the recovery of the world economic order : 
through purely national means, a scholarly study such as this, which presents 
the results of thirteen years of international economic coóperation through the 
League of Nations, is more than timely. it is perhaps equally valuable in 


view of the growing demand for evicence of the significance of the League of . 


Nations in those fields not cirectly ecncerned with perpetuating the peace set- 
tlement. The author, who was formerly Acting Economic Adviser of the 
State Department, presents a picture both of what has been hoped for and of 
what has been achieved. Fart I of the book consists of a very brief sketch of 
the structure of the League of Nations and a survey of its antecedents in inter- 
national economie eoóperazion. Part II divides the scope of the League 8 
work into (a) those efforts aiming ' to increase the substantial results of man’s 
toil and to effect a more equitable enjoyment of the economie goods which he 
creates"; (b) those efforts aiming to facilitate the circulation of goods, t.e., 
international trade; and (c) those efforts aiming to reorganize national and ` 
international finance. A concluding section discusses the relation between 
the economic and general objectives of the League of Nations. So far as the 
reviewer is aware, this is the only attempt that has been made to present within 
one volume the results of the less spectacular, but what to some people appears 
to be the most fundamental and far-reashing work of the League of Nations. | 
As such it fills a long felt need for purposes of research, instruction and general - 
information. An excellent index adds to its value for reference purposes. 
Financial Foreign Policy of the Unitea States. By James W. Angell. (New 
York: Council on Foreigr Relations, 1933. pp. vi, 146. Index.) This 
volume is in the nature of a report by the American Committee appointed by 
the Council on Foreign Relations to the Second International Studies Confer- 
ence on The State and Economic Life. held in London, May 29 to June 2, 1933. 
Itis only a summary of the financial foreign policy of the United States Gov- 
ernment since the Spanish-American War. As such, it cannot be said to add 
anything new to the existing literature, except perhaps in the recommenda- 


tions found in the concludirg chapter. Within the limits set by the author, 


kowever, the study does present à conveniently brief picture of this phase of 
cur foreign relations. The concluding recommendations are interesting in the 
light of recent developments in Washington following the passage of the Se- 
curities Act of 1938, which nad contemplated the creation of an Association 
of Foreign Bond Holders with governmental assistance, and the subsequent 
refusal of the administration to. put this art of the act into effect. The crea- 
tion of a private bondholders’ protective association, as announced last Oc- 
tober, seems to be directly in line with Professor Angell’s recommendations 
against a governmentally ccntrolled agency. |. - WALTER H. C. Laves 


Les Nouveaux Etats de la Baltigue. By Henri de Montfort. (Paris: 
A. Pedone. 1938. pp. xvi. 320. Fr. 20.) Professor de Montfort/s latest 
work is a first-rate contribution to tae literature dealing with Finland, Es- 
tonia, Latvia and Lithuania. Its pages contain material not only on inter- : 
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national relations, but also on economic, political and general cultural life 
in these four countries. Furthermore, Poland’s position as a Baltie Power is 
adequately delineated. In spite of its excellencies, however, the book invites 
dissent from some of the author’s general assumptions. It seems permissible 
to suggest, for example, that while Finland’s irdependence falls, chronologi- 
cally, within the World War period which enabled the other countries named 
likewise to become independent, this circumstance should not obscure the fact 
that the whole of Finland’s history before 1914 places that country closer to 
the Scandinavian states than io its southern neighbors. Therefore, the very 
classification which places Finland, Estoniz, Latvia and Lithuania under the 
common heading “Baltic States” leaves much to be desired, unless the term is 
used in a purely geographical sense; and in that case it is inadequate if it leaves 
Russia, Germany; Denmark and Sweden out of the picture. It seems to the 
present reviewer that the failure to appreciate this circumstance is largely 
responsible for the tenacity with which some students of this part of Europe 
cling to the idea that a Baltic entente, including Foland, is definitely in the 
process of being formed. "The attempts to form such an entente have failed 
not only because of Lithuania's aversion to Poland after the Zeligowski coup, 
but also because Finland’s policy appears to have moved closer to the Scandi- 
navian than to the “Baltic” orbit. -The book has no index, but contains an 
excellent bibliography, which might have been improved by the inclusion of a 
greater number of works in English. Jonn H. WUORINEN 


Le Problème Philosophique de la Guerre et de la Paiz. By Henri Sérouya. 
(Paris: Marcel Rivière, 1932. pp. 204. Fr. 80.) In the course of a some- 
what abstract study of individual and group psychology, the author arrives 
at some general conclusions concerning the relationship between the nature 
of man and his warlike activity. In a sense, war is regarded as an inevitable 
aspect of all life which is characterized by a permanent conflict of physical 
and moral forces. Since war is thus only a psychological trait made some- 
what more manifest than other aspects of the same inherent conflict o? forces, 
the author feels justified in studying the philosophical. problem of war and 
peace without reference to concrete machinery for the prevention of war. He 
suggests that prevention must evertually be based upon a knowledge of the 
“internal phenomena” of the human mind. In essence his solution of the 
intricate problem of bringing about eternal peace rests upon a belief that, 
since the mind of man is peculiarly opposed to the inevitable horror of war, 
greater effort should be made, through educational processes, to appeal to 
pacific tendencies by emphasizing this accompaniment of war. It is neces- 
sary, he says, to reject the view which glorifies those who take life in time of 
war and condemns those who take life in time of peace. The book is interest- 
ing in so far as it relates the problem of war prevention to philosophy and 
psychology in their more abstract phases. A. E. HINDMARSH 


La Charte Constitutionnelle de VEmpir2 Russe de l'an 1820. By Georges 
Vernadsky.- (Paris: Recuei! Sirey, 1933. pp. vill, 283. Fr. 30.) This vol- 
ume, being an enlarged edition of a work published,in 1925 at Prague, in Rus- 
sian, represents a most thorough analysis of a constitutional project prepared 
in Russia in 1820. Beside a series of administrative reforms and an attempt 
to introduce principles of legality into the administration of the empire, this 
project aimed also at the limitation of the powers of the sovereign, at the intro- 
duction of representative institutions, at the adoption of principles of personal 
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liberty and, to a certain degree, at the reorganization of the empire on a federal 
basis. The background of the project, particularly in its relation to the Polish 
question, as well as a start made towards the end of the reign of Alexander I 
to carry out some of its provisions, ars all very well brought out in Professor 
Vernadsky’s study. A serious daiiciency of the volume, however, is the 
absence of the text of the constitutional project. The student of the question 
has the right to expect to -ind the text given along with its analysis. As itis, 
he will have to combine the reading of this volume with that of the text mate- 
rial edited by Professor Sthiemann in Berlin (Schiemann, La Charte Consti- 
tutionneile de VEmpire Russe, Berlin: Gotheiner, 1908). BENJAMIN AKZIN 
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THE SEVENTH INTERNATIONAL CONFERENCE 
OF AMERICAN STATES 


By James Brown Scorr 
. President of the American Society of International Law 


The Seventh of the Pan American Conferences was held at Montevideo, 
the capital of Uruguay, from the 3d to the 26th of December last, so that it 
was impossible to have comments upon its activities appear in the January 
number of the JounNar. The undersigned is taking advantage of this oppor- 
tunity to say a word on certain phases of Pan-Americanism, and the observa- 
tions, in so far as they concern treaties or conventions, will be in the order in 
which they appear in the Final Act. 

The first treaty included in the Final Act ! is a Convention on the National- 
ity of Women. It was adopted without a dissenting voice? The text is short 
but epoch-making, the enacting part, the first article, being but a line and a 
half, in which the signatory parties declare that 


There will be no distinction based on sex as regards nationality, in 
their legislation or in their practice. 


The enacting article was based on the draft recommended by the Inter- 
American Commission of Women in its report presented by Miss Doris 
Stevens, chairman of the commission created by resolution of the Sixth Con- ` 
ference, held at Habana in 1928. This commission is made up exclusively of 
women, one from each of the American republics. Its recommendation, there- 
fore, represents the views of the enlightened women of the American repub- 
lics. The commission itself was “constituted to take charge of the prepara- 
tion of juridical information and data of any other kind which may be deemed 
advisable to enable the Seventh International Conference of American States 
to take up the consideration of the civil and political equality of women in 
the continent.” This the members of the commission did, reporting in force 
at Montevideo, and their force overcame opposition. | 

By aresolution, the Conference voted enthusiastic thanks to the commission 
in appreciation of its labors, and continued the existence of the commission, 
with the duty to report to the Eighth Conference, to be held at Lima, Peru, at 
a date later to be fixed. Textually, the conference resolved: 


1. To extend a vote of warm applause and profound appreciation to 
the Inter-American Commission of Women for the painstaking and out- 


1 The text of the quotations in the present comment is taken from the provisional edition 
of the Final Act of the Seventh International Conference of American States, printed at 
Montevideo. 

2 The delegations of Honduras, the United States and El Salvador signed with reservations. 
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standing work it has accomplished in support of the ideals which it sup- 
ports, and l 

2. That the said czmmission should continue the work it has carried 
.on so far in order that the next Conference may be in possession of pro- 
posals which will eng»le it to put into effect the principle of equality of 
rights between men and women in the different jurisdictions, as recom- 
mended by the Fifth International Conference of American States. 

The Conference was well advised when it commended the labors of the 
Inter-American Commission of Wcmen as of great value and declared that 
its activities had revealed profound knowledge of existing legislation relating 
to the legal position of women. These were not empty words; for the com- 
mission presented to the Conferenc2 a series of monographs summarizing, in 
tke language of each of thz countries, the constitution, codes and laws of every 
one of the twenty-one American republics on the subject of equality and 
inequality, particularly the latter, with citations of the material passages. 
If, therefore, a citizen of the United States—to speak of our own country— 
should wish to know the law and practice of any of the twenty republics to 
the south, he or she would need only to turn to the monograph on the particu- 
lar ecuntry prepared by the Inter-American Commission of Women. 

What was the recommendation contained in the resolution of the fifth of 
the Conferences, to which the resolution of thanks referred? It is the source 
and it is the guide of the future activities of the American republics in the 
matter of equal rights in the Western World ard, through the Western World, 
in the world at large. Itis a resolution bv which the Governing Board of the 
Pan American Union is recommended to include in the programs of future 
conferences an investigation of the means whereby “the constitutional and 
legal incapacities of women” may be abolished, in order that the women may 
have in the future “the consequent responsibilities and the same civil and 
political rights” which “are today enjoyed by men.” And in order that men 
and women may have the same civil and politcal rights and duties, the Fifth 
Conference recommended to the American republics “the revision of their 
civil legislation, for the purpose of modifying the provisions” which keep 
the women “in an unjustified inequality of rights because of sex.” And finally 
it recommended “that women be included on the delegations, in order that 
they may be able to participate in the work of future conferences,” a recom- 
mendation strengthened £t Montevideo by the recommendation to the Ameri- 
can states “that at the n=xt conference women delegates be included in all of 
the delegations.” These recommendations, it will be observed, are of a con- 
tinuing nature. . 

. To turn now to the project on nationality laid before the Conference at 
Montevideo by Miss Stevens, a project providing for equality of nationality 
in the law and practice of nations, without discrimination of sex. This same 
project had been laid before the First Conference for the Codification’ of 
International Law, held at The Hague in 1930, by Sefior M:guel Cruchaga 
Tocornal, formerly Minister of Foreign Affairs of Chile, one time Ambassador 
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of Chile to the United States and now again Minister of Foreign Affairs of his 
country. lt was not considered by the Hague Conference, but its content 
was embodied in a unanimous recommendation to the participating countries. 
As already stated, it was adopted at Montevideo in the form of a treaty, 
without a dissenting vote. “The stone which the builders refused is become 
the headstone of the corner." 

The second of the projects which the Inter-American Commission of Women 
laid before the Montevideo Conference was a draft of an enacting article of a 
treaty some two lines long: 


The contracting states agree that upon the ratification of this treaty 
men and women shall have equal rights throughout the territory subject 
to their respective jurisdictions. 


This project was defeated by a solitary vote in she subcommittee of Com- 
mission III, in charge of the rights of women, and its content, in the simple 
form of a recommendation, adopted by one vote. After discussion, the exact 
text of this project, proposed by Miss Stevens, was signed on the closing day 
of the Conference in the form of a treaty by Uruguay, Paraguay, Ecuador 
and Cuba, along with all the Final Acts of the Conference. It is a complete 
. and universal treaty, open for adherence not only to the American republics 
but to each and every nation of the world. As the treaty is the first of its 
kind ever to be adopted in any shape, manner or form, the remaining text of 
this unique document is reproduced in extenso: 


ARTICLE 2 


This treaty shall take effect for the states waich ratify it provided it is 
ratified by at least two states, as soon as the ratifications have been de- 
posited with the Government of Uruguay. 


ARTICLE 3 


This treaty shall remain open as long as may be necessary for adher- 

. ence by all the states of the world. Every instrument of adherence shall 

be deposited with the Government of Uruguay and the treaty shall im- 

mediately upon such deposit become effective as between the states thus 
adhering and the other states which are parties to the treaty. 


ARTICLE 4 


The Government of Uruguay shall furnish each government named in 
the preamble and every government subsequently adhering to this treaty 
with a certified copy of the treaty and of every ratification or adherence, 
and also shall notify said governments immeciately upon the deposit of 
each ratification or adherence. 


As often happens in diplomatic assemblies, the signature of the person re- 
sponsible for the great achievement set forth in the document is lacking. In 
law and in fact, the present document should be, and one day will be, known 
as the “Stevens Equal Rights Convention.” 

There is a maxim to the effect that what one does another can do. In the 


222 - THE AMERICAN JOURHAL OF INTERNATIONAL LAW 


present case, the maxim applies wXh fourfold power, in that four American 
republics have already confessed tier faith in unlimited equality in all the 
civil and political relationships oi the men and women of their respective | 
counzries. By their action, all America 1s to;become the land of promise and 
dedicated to equality. 

The resolution on equal rights adapted by the Conference as a sido in 
order, as the preamble said, “to respond to the urgent and well- rounded 
petitions of the Inter-American Commission of Women, which seek this 
equality of rights," recommended “to the governments of the republics of 
Ámerieg that they endesvor, so far as the peculiar circumstances of each 
counzry will conveniently permit, io establish the maximum of equality be- 
tween men and women in all matters pertaining io the possession, enjoyment 
and exercise of civil and political rights. " Our French friends have an ex- 
cellent-maxim: "Ce n'est que le premier pas qui coûte.” 

At Montevideo there was establ:shed a great and E pecelan 
In achieving equality by international agreement, our, American women, 
whether consciously or net, save given tc the future law of nations its inevi- 
table and enduring direction; and ine future law of nations, wil it not be the 
resuli of the collaboration of enlightened men and women?—which, after all, 
would seem to be the more reasone le, and indeed the more civilized, way of 
. doing. | 
. In addition to the corvention on equality of nationality in the law and 
practice of the American states, a treaty of some six articles was adopted at 
Montevideo dealing witk various phases of nationality. Articles 1 and 2 
provide that naturalization carries wizh it the loss of the nationality of origin, 
or, perhaps it would be beiter to s&7, of previous nationality or nationalities, 
and that notice should be given threugh diplomatie channels of the change of 
nationality “to the state ef which the naturalized individual was a national.” 

Article 3 prescribes thet Articles 1 and 2 are not to revoke or modify the 
Convention on Naturalization signed at the Third of the Pan American 
Conferences, held et Rio de Janeiro in 1906. The Rio convention ineórpo- 
rated the provisions of tle sc-called “Bancroft treaties," by virtue whereof a 
naturalized person who returns to tae country of his origin, or to the country 
whersof he was previously a citizen or subject, even though without intention 
of renouncing his natural.zation, ard who resides in the country of his previ- 
ous nationality for a period of two years, is presumed to have forfeited : 
citizenship, although this presumpt.on may be “destroyed by evidence to the 
contrary.” 

Aricle 4 prescribes that the transfer of the territory of one country to 
another shall not affect fhe allegiance of the inhabitants of the transferred 
territory, "unless they expressly opt to change their original nationality.” 
This provision very haprily modifes existing practice, making a change of 
nationality, as in other cases, depend upon the express will of the person i in 
question. 
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Naturalization thus affects only the individual naturalized, and the loss of 
nationality also affects only the person who has suffered the loss (Article 5). 
Moreover, neither marriage nor its dissolution is to affect henceforth “the 
nationality of the husband or wife s of their children" (Article 6). 

“Westward the course of empire"—as Bishop Berkeley put it (today he 
would say “civilization”)—takes its way.” In the near future may we not 
say that the course of the newer civilization is likely to be from the west to 
the east? The New World is greatly the debtor of the Old, but in the future 
the indebtedness, will it not be reversed? 

The question of perennial interest to our Pan Arnerican countrymen is that 
of intervention, and it should also be of very deep concern to us of the North, 
for in a continent of equal nations, each with equal rights and duties, there 
should be no place for intervention. Non-intervention should be our prac- 
tice, for non-intervention is our law. 

In 1899, the Government of the United States was a party to the Pacific 
Settlement Convention of the first of the Hague Conferences. In the first 
paragraph of Article 27 it is provided: 


The signatory Powers consider it their duty, if a serious dispute 
threatens to break out between two or more of them, to remind these 
latter that the Permanent Court is open to them? 


And the second paragraph draws the conclusion that 


Consequently, they declare that the fact of reminding the conflicting 
parties of the provisions of the present convention, and the advice given 
to them, in the highest interests of peace, to have recourse to the Perma- 
nent Court, can only be regarded as friendly actions.* 


The convention was signed by the delegation of the United States, with a 
reservation to this article, and was advised and consented to by the Senate, 
with the reservation stated as a part of the act of ratification: 


Nothing contained in this convention shall be so construed as to require 
the United States of America to depart from iis traditional policy of not 
intruding upon, interfering with, or entangling itself in the political ques- 
tions of [or] policy or internal administration of any foreign state; nor 
shall anything contained in the said convention be construed to imply a 
relinquishment by the United States of America of its traditional attitude 
toward purely American questions; . . . 


The convention was ratified with this reservation by President McKinley 
on April 7, 1900. The ratifieations containing this reservation were de- 
posited with the Netherland Government, Septercber 4, 1900, and the con- 
vention itself proclaimed on Novemoer 1, 1901, by President Theodore Roose- 
velt, who had succeeded President McKinley. 


3 Treaties, Conventions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers, 1776-1909; compiled by William M. Malloy 
(Washington, 1910), Vol. IT, p. 2025.. 

1 Ibid. 5 Ibid., p. 2082. 
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The Pacific Settlement convention was revised at the Second Hague Peace 
Conference on October 18, 1907, and Article 27 was retained in slightly modi- 
fied form as Article 48. The convention was signed by the delegation of the 
United States. Its ratification, wich the same -eservations attached, was 
advised by the Senate on April 2, 1908; it was ratijed with the reservation by 
President Roosevelt on February 23, 1909; ratifications were deposited with 
the Netherland Government November 27, 1909: and it was proclaimed by 
President Taft on February 28, 1910. 

The names of the Presidents have been mentioned in order to show the 
nature and extent of the approval of the reservation; and also that the reser- 
vation is the law of the land, approved by not oaly one but by three Presi- 
dents of the United States. It is thus triple-plated, if the expression be 
permitted. 

Let us now consider the reservation. The tradational policy of the United 
States is declared to be “not intruding upon, interfering with, or entangling 
itself in the political questions or policy or internal administration of any 
foreign state." In other words, it is a volicy. of “non-interposition,” to use 
the language of the Monroe Doctrine, or, in the language of cur day, non- 


intervention. The policy is not of yesterday oz the day before; it is the ` 


“traditional” policy of these United States of America. 

But this is not all. The reservetion had in view the Monroe Doctrine, 
the final clause of the reservation referring to the Monroe Doctrine, although 
it does not name it expressly: “Nor shall anything contained in the said 
convention be construed to imply a relinquishment by the United States of 
America of its traditional attitude toward purely American questions.” The 
meaning? The Government of the United Statas stated its policy of non- 
intervention to the world in the concluding clause, in order to prevent the 
“interposition” —to use the language of the Mon-oe Doctrine—or “interven- 


. tion"—to use the present-day equivalenz—not only of Europe but of Asia, of 


Africa or Australia in the affeirs of any American republic. Now the Monroe 
Doctrine is a unilateral declaration of the Unitec States, depending upon the 
power of the United States to enforce it as agains any country attempting to 
intervene in the western continent; and as in the first clause of the reservation, 
already quoted, the United States rencurced in general terms the right to 
intervene, the Governmert of the United States 2an not legally intervene in 
Latin America. Any attempt on our government’s part to intervene in Latin 
America would be a violetion of the express law of the Unitec States, for a 
treaty is law, and the reservation was by the United States itself made part of 
the treaty in question. Therefore a violation o? the law subsequent to the 
treaty by any President bf the United States would render him liable to 
impeachment. 

However we may have fal:en from grace in the past, today there is to be no 
"interposition," “intervention,” or “Intermeddling” of any kind in the internal 
or foreign affairs of the Latin American countr.es. President Franklin D. 
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Roosevelt—to distinguish him from Theodore Roosevelt (for the two in the 
matter of intervention are as separated from each other as the North and 
South Poles)—has expressed himself in the most solemn moment of his life, 
upon taking the oath of office as President of the United States on March 4, 
1933, in behalf of the "good neighbor," and not leaving the definition to his 
countrymen, he stated the sense in which he understood the “good neighbor" 
in matters international: 


In the field of world policy I would dedicate this nation to the policy 
of the good neighbor—the neighbor who resolutely respects himself and, 
because he does so, respects the rights of others—the neighbor who re- 
spects his obligations and respects the sanctity of his agreements in and 
with a world of neighbors. 

In an address delivered on Pan American Day, April 12, 1933, and in the 
Pan American Union, President Roosevelt referred again to the “good neigh- 
bor,” saying: 

This celebration commemorates a movement based upon the policy of 
fraternal coóperation. In my inaugural address I stated that I would 
“dedicate this nation to the policy of the good neighbor— . . ." Never 
before has the significance of the word[s] “geod neighbor" been so mani- 
fest in international relations. Never have the need and benefit of neigh- 
borly coöperation in every form of human activity been so evident as 
they are today. 

“Friendship,” he continued, involves “mutual obligations and responsi- 
bilities, for it is only by sympathetie respect for the rights of others and a 
scrupulous fulfilment of the corresponding obligations by each member of the 
community that a true fraternity can be maintained.” And in two short 
sentences he defines Pan Americanism and its essential qualities as “those 
which constitute a good neighbor, namely, mutual understanding, and, through 
such understanding, a sympathetic appreciation of the other's point of view”; 
and the second sentence completes, as it were, the structure of good neighbor- 
hood: “It is only in this manner that we can hope to build up a system of 
which confidence, friendship and gcod-will are the cornerstones.” l 

Finally, in an address delivered on December 28, 1933, in commemoration 
of Woodrow Wilson’s birthday, our Franklin Roosevelt said: 

I do not hesitate to say that if I had been engaged in a political cam- 
paign as a citizen of some other American republic I might have been 
strongly tempted to play upon the fears of my compatriots of that re- 
publie by charging the United States of North America with some form 
of imperialistic desire for selfish aggrandizement. As a citizen of some 
other republic I might have found it difficult to believe truly and fully in 
the altruism of the richest American republic.. In particular, as a citizen 
of some other republic I might have found it hard to approve of the 
occupation of the territory of other republics, even as a temporary 
measure. 

Here we have enumerated by the President now in office the fears and 
criticisms leveled at the United States by our Latin American countrymen— 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
e 


“imperialistic desire for selfish aggrandizement”; the lack of “altruism of the 
richest American Republic"; and the “occupation of the territory” of Ameri- 
can republics. After this presidential admission—which could only be a 
criticism of -our past performances—-President Roosevelt made the most 
solemn declaration: “that the lefinite policy of the United States from now 
on is one opposed to armed intervention.” 

With large countries, intervention would certainly lead to war; and in 
words which did him infinite honor, the present President ended what we 
would like to consider'an epoch-making document and state paper. They 
are words finely phrased, end indeed more finely reasoned, if that be possible: 
“From now on war by governments shall be changed to peace by peoples." 

In the light of the views expressed by President Roosevelt in his inaugural 
address, amplified and applied especially to inter-American relations in his 
address on Pan American Day, and in view of the President’s outspoken com- 
mitment to that treatment of Latin America which the United States would 
be pleased to receive if tae sisuation were reversed; it would seem strange 
that the American delegation et Montevideo reserved on the eleven enacting 
articles of the Convention on Rights and Duties of States, on the ground that 
“during the brief period of this Confarence there is apparently not time within 
which to prepare interpretations and definitions of these fundamental terms 
that are embraced in the reporis.” 

Eleven articles of this conventior. deal with many an important question: 
the definition of a stete; r2coznition and its effects; equality of states; inter- 
vention; the status of foreigners; the primary interests of states; and the 
means of safeguarding the interests declared to be primary. | 

By the terms of the convention the qualifications of a state under interna- 
tional law are stated in Acticle 1 to be: (a) a permanent population; (b) a 
defined territory; (e) government; (d) capacity to enter into relations with 
the other states." 

The second article defines a ‘‘federal state" as “a sole person in the eyes of 
international law," which we iaterpret to mean that a federal government is 
responsible to foreign countries for the actions of its component members, in 
so far as such actions involve a violetion of international law,—a doctrine 
which we of the United Siates are sometimes loath to accept but which our 
government complies with as a matter of grace. 

So much for the first two articles. 

Now we come to recognition and its effects. Recognition is dealt with, 
directly or indirectly, in Articles 3, 4, 5, 6 and 7. Article 3 gives the funda- 
mental principle in a single sentence: "The political existence of the state is 
independent of recognition by the other states.” And after enumerating the 
rights which the state possesses -because 0: its existence and therefore “even 
before recognition,” the article concludes with a very appropriate paragraph: 
“The exercise of these rigats has no ozher limitation than the exercise of the 
rights of other states according to international law.” 
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Article 4 provides that states, being “juridically equal,” kave equal rights 
and equal capacity with all other states, irrespective of physical power. 

The fifth article doubtless gave pause to the delegation of the United States, 
providing as it does, without definition, that “the fundamental rights of states 
are not susceptible of being aifected in any manner whatsoever.” Unless the 
"rights" stated in the convention are understood to be the “fundamental” 
rights in question, the reservation of the United States to this article may be 
regarded as an enlighténed caution, as otherwise the adoption of the article, 
without such an understanding, would result in the undefined rights being 
determined by others than the contracting parties themselves, for example, 
by arbitration. , 

Hitherto the stress has been upon “rights”; but Article 6, in addition to 
stating that “recognition is unconditional and irrevocable,” says that the rec- 
ognizing state "accepts the personality of the other with ail the rights and 
duties determined by international law.” This provision seems to be emi- 
nently reasonable; but the word “duties” might well give rise to difficulties 
instead of obviating them, inasmuch as “duties” are correlative with rights, 
and the rights themselves are not fully defined, especially in the case of the 
so-called fundamental rights. However, what definition of these or other 
rights could be better or more acceptable than the decision of the Permanent 
Court of International Justice in such questions, selected as it is by the world 
at large, and therefore competent to express world opinion? 

The seventh of the articles would not seem to be open to objection, as the 
recognition of a state is said to be “express or tacit.” The “express” speaks 
for itself, and “tacit” recognition likewise is final, resulting from “any act 
which implies the intention of recognizing the new state.” Here again there 
may be a difference of opinion, this time to the "act" in question, and the 
decision of the court may be again invoked. 

Short articles are better than long articles, for where brevity is the “soul 
of wit," verbosity is sometimes the source of "unwitted" discussion. Article 
8 deals with the much discussed and hitherto undecided question of interven- 
tion, settled, it would seem, by this article, and in a single sentence: “No 
state has the right to intervene in the internal or external affairs of another.” 
This is today the policy and indeed the present law, if not the former prac- 
tice, of the United States, as set forth by the reservations of the Senate of the 
United States in the matter of intervention and made an integral part of the 
advice and consent of the Senate to the Hague Pacific Settlement Conventions 
of 1899 and 1907. 

After the definition of “recognition” and the outlawry of “intervention,” 
the convention passes, in Article 9, to the matter ôf jurisdiction, which is very 
properly said to extend equally to all inhabitants “within the limits of na- 
tional territory” and, whether nationals or foreigners, they are accorded “the 
-same protection of the law” of the land. This equality of treatment is very 
generally accepted, and yet it may well be that the treatment accorded by the 
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law of the land to nationals ard to foreigners in a particular country may not 
be, in the opinion of the councries whose citizens or subjects are residing in 
foreign parts, tha; required by international law. Or there may be no ex- 
press rule of national law applying to a particular case, and in either event 
the treatment of the foreigaers, and we would add also the nationals, should. 
and indeed must, 9e in accordance with an international standard, that is to 
say, the standard of our modern civilization. In such a case, the Americar’ 
Governments are committed to the application of the rule of internationa. 
law, for the first article of the arbitration tzeaty concluded by twenty of the 
American republics at Washington ir 1929 submits to arbitration “any ques- 
tion of international law,” the effect of which is to subject domestic legisla- 
tion to the standard cf international law in any and every matter touching 
the relations of peoples or states. The view that international law is superior 
to every municipal statute or regulation, even including provisions of the 
Constitution, is a view held by many, and one so fundamental that, in the 
opinion of the undersigned, it should not be waived or modified, especially by 
the twenty-one enlightenec republics of the New World. 

There are two further articles in the Corvention on Rights and Duties of 
States, and that they are of vast importance the most cursory reading wil 
convince even the desultory reader. The first of the articles in question 
Pu 10) defines “the primary interest of states" as “the conservation of 
peace," adding that "'differenees" between the contracting parties—we woulc 
say of nations, wLether contracting or not —"should," in the language of the 
article, “be settled by recogrized pacific methods." If this "primary in- 
terest” is not yet recognized as a "reality," it is at least an aspiration, for 
the realization of which not only the American republics but all states anc 
peoples of the world should labor unceasingly. There is nothing so powerful, 
` so persuasive, so convincing, as a good example. Which of the Americar 
republics is to be the first “goc example" in the field of peaceful endeavor? 

The second of the articles in question (Article 11) shows how future con- 
ferences of the American states may utilize the labors of their predecessors. 
In this particular instance, the first cf the Pan American Conferences, callec 
into being by Secretary of State Blaine, adopted, April 18, 1890, the following 
recommendation on the subject in hand: 


First. That the pr.neiple of conquest shall not, during the continu- 
ance of the treaty of arbitration, be recognized as admissible under 
Arnerican public law. 

Second. That all cessions of territory made during the continuance 
of the treaty of arbitretion shall be void if made under threats of war or 
in the presence of an armed fores. 

Third. Any nation from which such cessions shall be exacted may 
demand that the valicity of the cessions so made shall be submitted to 
arbitration. 

Fourth. Any renurciation of the right to arbitration, made under the 
conditions named in the second section, shall be null and void. 
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The principle enunciated in the first of the conferences ‘was thus expressed 
(Article 11) in the most recent: 


The contracting states definitely establish as the rule of their conduct 
the precise obligation not to recognize territorial acquisitions or special 
advantages which have been obtained by force whether this consist in the 
employment of arms, in threatening diplomatic representations, or in 
any other effective coercive measure. The territory of a state is in- 
violable and may not be the object of military occupation nor of other 
measures of force imposed by another state directly or indirectly or for 
any motive whatever even temporarily. 


There is perhaps no better illustration of the continuity and development 
of a doctrine, a development which does not discard the past; for does not 
Article 12 of the present instrument provide that previous and existing obliga- 
tions of the high contracting parties shall not be affected by “the present 
convention"? 

It is to be hoped that President Roosevelt’s policy of the "good neighbor," 
to which Secretary of State Hull, tne chairman of the delegation of the United 
States, referred on this as on other occasions, will be found in spirit, if not in 
letter, to accord with every article of the above convention, and that the 
President himself will direct the unreserved signature of the United States to 
this splendid, forward-looking, and indeed law-making, convention. 

On the 23d day of December of the year that is past, the seventh of the 
Pan American Conferences adopted unanimously the following resolution: 


The Seventh International Conference of American States, 

Resolves: ‘To recommend that a bust of the Spanish theologian, Fran- 
cisco de Vitoria, be placed in the headquarters of the Pan American 
Union, in Washington, as a tribute to the professor of Salamanca who, in 
the ii cia century, established ihe foundations of modern interna- 
tional law. 


It is frequently said that a text is so clear as not to need interpretation. 
This is the case with the present text. It credits Francisco de Vitoria with 
having laid the foundations of the modern law of nations, and it also calls 
attention to the fact that Francisco de Vitoria was a theologian, from which 
fact we are justified in believing that the modern law of nations of Francisco 
de Vitoria would have a very definite relation to morality; that the moral 
standard of the individual would be the standard of the state; and that there- 
fore a law, national or international, which is not moral should not be legally 
binding. This is precisely the conception of Francisco de Vitoria. 

It is also the conception of Francisco Suárez, whose voluminous tractate De 
Legibus ac Deo Legislatore furnished international law, and indeed the vari- 
ous branches of law, with their legal philosophy. What Victoria had declared, 
Suárez justified, and to both of these distinguished Spaniards, the one a pro- 
fessor at the University of Salamanca, and the other a student at the same 
university, the modern school of international law is indebted. Together, 
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Francisco de Vitoria and Francisco Suárez have, it is not too much to say, 
made and justified the mcdern law of nations, and indeed outlined what the 
future law of nations must be, if it is to be an asceotable law for the interna- 
tional community, a law whish should be in fact, as well as in theory, both 
social and moral. 

` It has been observed that Franciszo de Vitor:a is daipisted i in the resolu- 
tion as a theologian. This he was, in the highest sense of the term; but he 
was much more, for theology ‘in the sixteenth century implied a familiarity 
with law in its various branches: the divine law, tke natural law, the Roman 
law, and also their derivatives, the canon Jaw and the civil or municipal law 
—at least the municipal law of the state whereof she theologian in question 
was a subject. A theologian; within the century before and after the dis- 
covery of America, was therefore a juriseonsult and deeply versed in what we 
call jurisprudence. | 

Now for the theologian the test of the law was the law eternal, whether 
directly revealed, as in the case of the divine law, or discovered by the light 
of reason. "Therefore the test for a theologian was that standard of morality 
impósed by the church to which he belonged. Os in terms of the layman, it is 
exactly what President Cleveland in his famous message of December - 18, 
1893, regarding the Hawaiian Islands, calls ‘ ‘international morality.” 

Francisco de Vitoria i is caid to have been the best known Spaniard of his 
day; but having devoted himself to his students, whom he treated as he no 
doubt would like to have been treated by his own preceptors, he had no time . 
left for the publication of zractstes dealing with tbe subjects which he pro- 
fessed from his chair in the University of Salamanca. He lived in the lives of 
his students and they were his monument. Fortunately for us, they made 
notes of the maestro’s lectures, and these were pblshed for the first time at 
Lyons in 1557, eleven years after his death. They sre only a summary of his 
publie readings, yet they are es adequate a statement of the law of nations 
as would be that of Grotius, had he contented himself with a summary of his 
views instead of the elaborste Three Books on che Law of War and Peace. 
However, the reading, De Indis; dealing with the Indians diseovered by: 
Columbus in 1492, prepared by Victoria forty years later, as he himself says, 
as completed by the further reading, De Jure Bela, is today the foundation of 
the law of nations which twenty-one American republics, successors of the 
barbarian “principalities,” to use Victoria's term, have declared to be their 
modern international law. In the stirring events which followed his death, 
his readings, were unfortunately neglected; indeed he was, as we might say 


' today, in the language of tae distinguished President of the United States, 


“the forgotten man.’ . ‘ 


Justice, whc came not up to us thrcugh life, 
Loves to survey our likeness on our tombs.’ 
‘The Works and’ Life cf Walter Savage Landor, “Couat culian” (London, TR Vol. 
VII, p. 97. 


JURISDICTION FOLLOWING SEIZURE OR ARREST IN 
) VIOLATION OF INTERNATIONAL LAW * 


By Epwin D. Dickinson 
Professor of International Law, University of California 


It is well settled in Anglo-American law that national courts are competent, 
in general, to adjudicate rights and duties with respect to all things or persons 
found within the territory which the process of the court controls. Exceptions 
find an especial justification in eonsiderations of national or international 
convenience. A situation which.seems to have been insufficiently considered, 
however, is presented by the case cf the thing or person which has been seized 
or arrested abroad, in violation of international law, and brought within the 
state and thus within reach of the process of the state’s courts. Should the 
courts be considered competent, on the basis of physical presence thus pro- 
cured, to adjudicate in the usual way? 

On the one hand, if there are claims tc the thing or complaints against the 
person which require judicial determination, it may be said that the national 
court should proceed without regard for the antecedent events which gave it 
the necessary physical control. It may be urged that only the injured foreign 
state is in a position to protest against the violation of international law and 
that, in any case, the alleged violation of international law presents an issue 
which should be resolved by international negotiation or in an international 
forum. On the other hand, notwithstanding the desirability of a judicial de- 
` termination of claims -against the thing or of complaints against the person, 
it may be said that since the seizure or arrest was made in excess of the state’s 
proper competence, and in violation of the rights of a foreign state, there is in 
consequence no national competence to invoke local process or to subject the 
thing or the person to local law. If there is no national competence, obviously : 
there can be no competence in the courts, which are only an arm of the na- 
tional power.1 To hold otherwise, it may be urged, would go far to defeat the 
purpose and nullify the efficacy of international law. 

. The argument for a complete lack of national, and hence of judicial, com- 
petence has prevailed in cases in which international right and duty are de- 
fined in formal treaty. There is an indirect manifestation of this principle 
in the rule of extradition which forbids the trial of the extradited person for 


* This article will appear as one of the studies in Studies in Law in Honor of Orrin Kip 
McMurray, to be published in honor of Dean McMurray of the School of Jurisprudence of 
the University of California. 

1‘*The jurisdiction of courts is a branch of that which is possessed by the nation as an 
independent sovereign power." Marshall, C. J., in The Schooner Exchange v. M'Faddon 
(1812), 7 Cr. 116, 136. 
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any offence, committed prior to his extradition, other than the offence for 
which he was surrendered under the treaty. The rule is stated in the leading 
American ease of United States v. Rauscher as Zollows: 


a person who has been brcught within the jurisdiction of the court by 
virtue of proceedings under an extradition treaty, can only be tried for 
one of the offences described in thas treaty, end for the offence with which 
he is charged in the proceedings for his extradition, until a reasonable 
time and opportunity have been given him, after his release or trial upon 
-such charge, to return to the ccuntry fror. whose asylum he had been 
forcibly taken under those proceedings? 


There is no occasion to consicer here the convenience cr policy of this rule 
as a rule of extradition. "Very likely it has been stated too broadly in some 
of the extradition treaties and it may have been applied too literally in some 
of the cases.2 The point tc be emphesized is that the rule permits the subjec- 
tion of the extradited persan to the national law only to an extent, at the risk 
of considerable national inconvenience, which is literally consistent with the 
terms of the treaty and of the proceedings instituted thereunder. While itis 
conceded that the individual, as such, hes no right of asylum in the foreign 
state,* his objection to the jurisdiction serves as a foil to remind the court of 
the nation’s international cbligation. Although his claim to exemption from — 
further prosecution may be without moral foundation, the individual is per- 
mitted to make an issue of the right of the state from which he was surrendered 
to have the extradition treaty respected.® 


1 (1886) 119 U. S. 407, 430, Dickinson, Cases, 738, 744. See Re Alice Woodall (1888), 
16 Cox C. C. 478. See also Cosgrove v. Winney (1899), 174 U. S. 64; Johnson v. Browne 
(1907), 205 U. S. 309. Cf. In 7e Rove (18967, 77 Fed. 161; State e. Rowe (1898), 104 Ia. 
823; Cohn v. Jones (1900), 100 Fec. 639; State v. Spiegel (1900), 111 Ia. 701; Greene v. 
United States (1907), 154 Fed. 401; Collins v. O'Nei! (1903), 214 U.S. 113; Peuplew. Hanley 
(1925), 240 N. Y. 455. 

3 Cf, Moore, Extradition, I, 247. l 

4 See Ker v. Illinois (1886), 119 U. 3. 486, Dickinson, Cases, 751, discussed infra, p. 237. 

5“ As this right of transfer, the right to demand it, the obligation to grent it, the pro- 
ceedings under which it takes place, all show that it is for a limited and defined purpose 
that the transfer is made, it is impossible to conceive of the exercise of jurisdiction in such a 
ease for any other purpose than thet mentioned in the treaty, and ascertained by the pro- 
ceedings under which the party is extradited, without an implication of fraud upon the rights 
of the party extradited, and of bad faith to the country which permitted his extradition. 
No such view of solemn public treaties between the great nations of the earth can be sustained 
by a tribunal called upon to give judicial construction to them.” United States v. Rauscher, 
119 U. 8. 407, 422. ‘In the cas2 of United Stetes v. Rauscher . . . the effect of extradition 
proceedings under a treaty was very fully corsidered, ard it was there held, that, when a 
party was duly surrendered, by proper proceedings, under the treaty of 1842 with Great 
Britain, he came to this countfy clcthed Wich the prozection which the nature of such 
proceedings and the true construction of the treaty gave Lim. One of the rights with which 
he was thus clothed, both in regard to himself and in good faith to the country which had 
sent him here, was, that he should be tried for ro other offence than tne one for which he was 
delivered under the extradition proceedings.” Ker v. Illinois, supra, p. 443. “It is urged 
that the construction contended for bv the respondent is exceedingly technical and tends to 
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The same rule has been wisely applied, in even more striking circumstances, 
where the national court was convinced that an international agreement must 
be implied, in the absence of a formal treaty, in order to escape the conclusion 
that there had been a violation by national authorities of an obligation of 
international law. An American case decided by the Texas Court of Crimi- 
nal Appeals affords a unique example. A United States expeditionary force 
had been sent into Mexico in “hot pursuit” of bandits. Having apprehended 
a Mexican, the force discovered upon its return taat he was not one of the 
bandits pursued and he was thereupon surrendered to local Texas authorities 
who proceeded to prosecute him for a murder previously committed in Texas. 
Relying upon the rule of the extradition cases, it was contended in behalf of 
the accused that the Texas court was without jurisdiction to prosecute him 
for the murder until he had been allowed an opportunity to return to Mexico. 
The prosecution contended, on the other hand, that the accused had been ab- 
ducted or kidnapped without Mexico's consent and consequently that he could 
be prosecuted for the murder without any breach of treaty obligation. The 
only information as to the source and ssope of ihe expedition's authority 
which the court had before it was the testimony of the officer in command 
that.he was acting under instructions from the United States Department of 


"War. It was held that an agreement between Mexico and the United States 


must be presumed, consequently that the rule of the extradition cases was 
applicable, and that the accused might resist trial for the murder until such 
time as he should voluntarily subject himself to the jurisdiction of the United 
States or until the consent of Mexico should be ottained. The entry of the 
expeditionary force into Mexico for the purpose of apprehending bandits, 
said the court, would have been “a violation of Mexican territory contrary 
to the law of nations in the absence of consent of the Mexican Government.” 7 
Consequently it was to be assumed that the instruczions from the Department 
of War were in accord with a permission granted by the Mexican Government. 
The court concluded that 


the same moral obligation that would restrain the United States Govern- 
ment from transgressing the implied imitations upon it under its treaty 
[of extradition] with Mexico, would necessarily prevail with reference 
- to the agreement resting upon the “comity of nations," and if the legal 
obligation 1s the same, the appellant cannot be held for the offense which 


the escape of criminals on refined subtleties of statutory construction, and should not, 
therefore, be adopted. While the escape of criminals is, of course, to be very greatly depre- 
cated, it is still most important that a treaty of this nature between sovereignties should be 
construed in accordance with the highest good fgith, and that it should not be sought by 
doubtful construction of some of its provisions tô obtain thé extradition of a person for one 
offense and then punish him for another and different offense." Johnson v. Brown, supra, 
p. 321. 

$ Dominguez v. State (1921), 90 Tex. Cr. 92, Dickinson, Cases, 755; 20 Mich. L. Rev. 
536; 31 Yale L. Jour. 443. 

790 Tex. Cr. 92, 97. 
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we are now eorsidering without the opportunity to return to his country 
in order that it may there determine whether he shall be surrendered for 
trial under the treaty of extradition.? 


The principle thal national courts, as an arm of the national power, are in- 
competent to obligate by their process or to subject to the national law a’ 
thing or person seized or arrested in violation of an international treaty has 
perhaps had its clearest and most explicit application in liquor smuggling 
cases. The leading precedent is the case of The Mazel Tov, decided by the 
United States Supreme Court in 1933.9 The Mazel Tov was a vessel of 
British registry which had been seized by the United States Coast Guard at 
a point eleven and one-half miles off the Massachusetts coast. In the absence 
of evidence of communication with the coast, of any act done within terri- 
torial waters, or of an intention or a;tempt tc do any act within territorial 
waters, there was nc basis for a proceeding against the vessel under the United 
States Prohibition Act. In view of the Supreme Court's decision in this case, 
that the treaty of 1924 between Great Britain and the United States for the 
prevention of the smuggling of intoxicating liquors had superseded incon- 
sistent provisions oi the United States customs laws, in so far as those laws 
authorized the seizure o? vessels engaged in liquor smugzling, and had estab- 
lished à comprehensive definition of permissibl2 measures for the suppression 
of liquor smuggling, there was no foundation fo? a forfeiture proceeding under 
the customs laws. In consequence of the fact that the vessel was incapable . 
of a speed exceecing ten miles per hcur, there was no case for a seizure under 
the one-hour sailing rule of the treaty. It was contended, nevertheless, that 
the facts revealed a violation of United States customs statutes and that the 
alleged illegality of the seizure was immaterial since tae United States, by 
commencing a forfeiture proceeding, had ratified what would otherwise have 
been an illegal seizure, since the vessel had actually been brought by the Coast 
Guard within reach of the process of the nationel court, and since the claimant 
by answering to the merits nad waived any right to objet to the enforcement 
of penalties imposed by the customs statutes. These contentions the Su- 
preme Court emphatically -ejected as inapplicable to the case at bar. “The 
objection to the seizure," said the court, “is nct that it was wrongful merely 
because made by one upon whcm the governmeat had not conferred authority 
to seize at the place where the seizure was made. The objection is that the 
government itself lacked power to size, since by the treaty it had imposed 
a territorial limitation upor its own authority.” 19 | 

In other words, had there been nothing more in the case of T'he Mazel Tov 
than a seizure by one lacking autharity, the fact that the possession was: ac- 
quired by wrongful act would have been immaterial since the commencement 


8 90 Tex. Cr. 92, 98-99. 

? Reported as Cook « United States (1653), 288 U. £. 102. See comment in this Jour- 
NAL, Vol. 27 (1933), p. 305. 
" 1? 288 U. S. 102, 121. 
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of forfeiture proceedings by the government would have amounted to ratifica- 
tion of the seizure; but a seizure in violation of an international treaty was 
another and a different ease. Lacking the power to seize, in consequence of 
the treaty, the United States had no power to subject the vessel to its laws. 
The objection was not to the jurisdiction of the court alone, but to “ the juris- 
diction of the United States.” The objection was not met by seeking to dis- 
tinguish between the custody of the Coast Guard and the subsequent custody 
of the marshal of the court,” nor was the defect of jurisdiction cured by an 


11 “At common law, any person may, at his peril, seize for £ forfeiture to the government; 
and if the government adopt his seizure, and the property is condemned, he will be completely 
justified.” Story, J., in Gelston v. Hoyt (1818), 3 Wh. 246, 310. See also The Caledonian 
(1819), 4 Wh. 100, 103; Wood v. United States (1842), 16 Pet. 342, 359; Taylor v. United 
States (1845), 3 How. 197, 205; Dodge v. United States (1926), 272 U. S. 580, 532; The 
Homestead (1925), 7 F. (2d) 413, 415; The Underuriter (1928), 13 F. (2d) 433, 484. This 
proposition may be sound enough, but obviously it does not follow that the government, by 
proceeding in reliance upon a seizure made in violation of treaty or international law, can 
acquire for its courts a competence which the seizure could not give. It is lack of compe- 
tence in the nation, and hence in its courts, that presants the difficulty, not the authority of 
the individual who made the seizure. _ 

12 There are cases in which reliance appears to have been placed upon a distinction be- 
tween the custody of the officer who made the original seizure and the subsequent custody 
of the court. Some of these cases may be justified on the ground that the original seizure 
was a permissible exercise of extraterritorial authority in aid of the enforcement of terri- 
torial laws. See The Tenyu Maru (1910), 4 Alaska 129; The Grace and Ruby (1922), 283 
Fed. 475; 40 Harv. L. Rev. 1, 21. Others, discussec infra, are believed to be unsound and 
to have been virtually overruled by the decision in the case of The Mazel Tov, supra. See 
The Ship Richmond v. United States (1815), 9 Cr. 102; The Merino (1824), 9 Wh. 391. 

In civil cases between private litigants, courts decline jurisdiction over a defendant who 
has been decoyed into the state by fraud or brought by force. “The law will not permit a 
person to be kidnapped or decoyed within the Jurisdiction for the purpose of being compelled 
to answer to a mere private claim." Brown, J., in In re Johnson (1897), 167 U. S. 120, 126. 
See also Stein v. Valkenhuysen (1858), E. B. & E. 65; Willigms v. Reed (1862), 29 N. J. L. 
385; Union Sugar Refinery v. Mathiesson (1864), 2 Cliff. 304; Metealf ». Clark (1864), 41 
Barb. 45; Dunlap & Co. v. Cody (1871), 31 Ia. 260; Towrsend v. Smith (1879), 47 Wis. 
623; Abercrombie v. Abercrombie (1902), 64 Kan. 29; Cavanagh v. Manhattan Transit Co. 
(1905), 133 Fed. 818; Jaster v. Currie (1905), 198 U. S. 144; 26 Harv. L. Rev. 288, 285; 39 
Yale L. Jour. 889. 

The same principle is applied where property is brought within reach of the court’s process 
by fraud or foree. See Moynahan v. Wilson (1877), 2 Flippin, 130; Copas v. Provision Co. 
(1889), 78 Mich. 541; Van Donselaar v. Jones (1923), 195 1a. 1081; Abel v. Smith (1928), 
151 Va. 568. In the famous case of The Jewels of the Princess of Orange, in which jewels 
belonging to a member of the royal family of the Netherlards were stolen, brought to the 
United States by the thief or his accomplice, and libelled for a violation of United States 
revenue laws, Attorney General Taney, later Chief Justice of the United States Supreme 
Court, said: ‘It is, I think, very clear that the jewels are not liable to condemnation under 
the laws of the United States. The real owner has done no act that can rightfully subject 
the property to forfeiture. The party who imported them into this country obtained the 
possession fraudulently, and without her knowledge, and brought them here against her 
wil. Jt was not in her power to prevent it; for she did not know who had the possession of 
them, or where they were to be found, until they were seized. And property thus obtained, 
and thus introduced against the consent oi the owner, stands upon the same footing with 
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answer to the merits on the part of an individual claimant.” ‘The Supreme 
Court concluded that “to hold that adjudication may follow a wrongful 
seizure would go far to nullify the purpose and effect of the treaty.” “The 
ernery incidents of possession cf tae vessel and the cargo,” said the court, 

“~rield to the international agreement.” 14 

The principle thus emphatically enunciated in the case of The Mazel Tov 
rests, it is submitted, upon a firm foundation of sound logie and wise judicial 
policy. If the original arrest or seizure is illegal because in. violation of 
treaty, it is logical to conclude that no competence is acquired thereby. 
Surely the ratification of an illegal act should not purge of illegality. Surely 
it is a scholastic subtlety which would distinguish the competence of the na- 
tion and the competence of the court through which the nation acts. If the 
original arrest or seizure is in vidlazion of treaty, it would be shortsighted 
policy which permitted the court to draw a dark curtain before the wrong 
done by one nation to another, however desirable it may be to impose a well- 
merited penalty or forfeiture upcn the individual concerned. Nor should 
the circumstance be heavily weighed that the injured nation is not a party 
to the litigation. The issue has beer submitted to the court, the property or 
person which the injured nation is entitled to protect is before the court, and 
the opportunity to undo the wrong by restorirg the property or releasing the 
person should not be lost. To insist that the decision belongs to a higher 
forum, when the issue is submittec. and the international wrong is conceded or 
clearly proved, is to abdicate a Junction which the court, particularly the 
` court of a country in which international law and treaties are regarded as part 
of the law of the land,‘® cught unhesitatingly to perfcrm. The question is 


` 
—— 





that which is east upon our shores by the violence of the winds and waves, and is entitled 
to the same protection. It is not liable -o forfeiture in either case; and the innocent owner 
will not be visited with that penalty for an act which it was out of his power to prevent." 
(1831) 2 Op. Atty. Gen. 482, 4&4. 

A fortiori a vessel seized in violation cf internationa. treaty and brought by force within 
reach of the court's process should be released. The distinction batween the custody of the 
officer who made the original seizure and the subsequent custody cf the court is a mere face- 
saving device. See United Stetes v. Ferris (1927), 19 F. (2d) 925, Hudson, Cases, 676, 
Annual Digest, 1927-1928, Case No. 127, note 28, infra. - 

13 Tt is of course true that an individual defendant may waive an objection which he is 
personally entitled to make to the jurisdiction of a particular court by appearing and plead- | 
ing to the merits. See Western Loan and Savings Co. v. Butte & Boston Mining Co. 
(1908), 210 U. S. 368; Houston v. Ormes (1920), 252 U. S. 469, 474. But such a waiver of 
personal privilege cannot invest the nation with a competence which it would not otherwise 
possess. Cf. Case of Raymond Fornage. Sirey (1873), Pt. I, 141, Dickinson, Cases, 648. 

14 288 U. 8. 102, 121-122. 

In so doing, as Judge Hóugh observed in other and less striking diseno the 
judiciary would be “really contributing tc what might become, under conceivable cir- 
cumstances, a casus belli." The Maipo (1919), 259 Fed. 367, 368. 

16 “T+ cannot be doubted that all countries governed by the common law have in fact 
accepted international law as part of the common law; and that the principles of that law 
which give or withhold jurisdiction are therefore principles of our common law.” Beale, 
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not political, but is one clearly within the competence of the national court.!* 
If tlie nation may ratify an illegal arrest or seizure and invoke successfully 
the aid of its own court, the national judicial process must become a perfunc- 
tory proceeding so far as matters of international right and duty are con- 
cerned. Anglo-American courts, at least, have not been content to perform 
so perfunctory a function when issues of international right or duty are pre- 
sented for their determination.!? 

If the principle thus enunciated is to be approved and its consequences ac- 
cepted, it becomes necessary. to reconsider some of the earlier English and 
American decisions which are clearly affected by its implieations. If the 
principle is sound as applied to cases involving an arrest or seizure in viola- 
tion of treaty, it should be applicable likewise in cases involving an arrest or 
seizure in violation of internationallaw. Yet it has not always been so 
applied. 

At the same term of the United States Supreme Court at which the leading 
extradition case of United States v. Rauscher was decided, the case of Ker v. 
Illinois +° was decided in reliance upon a distinction which it is difficult to de- 
fend upon any but the most refined of technical grounds. An agent of the 
United States had been sent to Peru to receive the surrender, under the ex- 
tradition treaty in force with that country, of a fugitive charged with larceny 
inlllinois. Instead of presenting the extradition papers to the Peruvian Gov- 
ernment and receiving the surrender of the fugitive in due course, the agent 
forcibly kidnapped the fugitive in Peruvian territory and returned with him 
tothe United States. Following trial and conviction in Illinois, the ease was 
taken to the Supreme Court of the United States on the plea that the fugitive 
had been denied a right sanctioned by the treaty with Peru.2° It was held’ 


“The Jurisdiction of a Sovereign State," 36 Harv. L. Rev. 241, 242. See The Paquete 
Habana (1900), 175 U. S. 677, 700. 

17 The contrary has been argued in reliance upon cases in which the political departments 
of government had foreclosed the issue by expressly asserting an authority to make the seiz- 
ure or arrest. Cf. Buron v. Denman (1848), 2 Ex. 167; The Marianna Flora (1826), 11 Wh. 
1; Jones v. United States (1890), 187 U. S. 202; In re Cooper (1892), 143 U. S. 472. This 
argument has undoubtedly infiuenced some of the decisions. See The Ship Richmonc v. 
United States, supra; The Tenyu Maru, supra; The Grace and Ruby, supra. See also State 
v. Brewster (1885), 7 Vt. 118, 121; Ker v. People (1884), 110 Ill. 627, 640; United States v. 
Unverzagt (1924), 299 Fed. 1015, Annual Digest, 1923-1924, Case No. 161. But the cases 
relied upon are not in point, and the argument is clearly mistaken where the issue has not 
been thus foreclosed by political decision, where it is admitted or proved that the seizure 
or arrest was made in violation of treaty or international law, and where the executive has 
submitted to the court for the purpose of securing condemnation or conviction. Cf. Le 
Louis (1817), 2 Dods. 210; The Paquete Habana, supra; United States v. Ferris, supra; 
Williams, Federal Practice, 2d ed., 14; 36 Harv. L. Rev. 609, 613. 

18 See Dickinson, “L Interprétation et VApplication du Droit International dans les Pays 
Anglo-Américains,” Académie de Droit International, Recueil des Cours (1932), II, 305. 

` 19 (1886) 119 U. S. 486, Dickinson, Cases, 751. 

39 *£ A final judgment or decree in any suit in the highest court of a State, in which a de- 

cision in the suit could be had, where is drawn in question the validity of a treaty, or statute 
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that inasmuch as the removal from Peru was accomplished under proceedings 

in total disregard of zhe tresty, and inasmuch as the treaty. invested the fugi- 

tive with no-right of asylum in the foreign country, it had not been shown that 

the fugitive was denied a right conferred upon him by a treaty of the United 

States. Whether tke forcikle arrest ir. Peru, in violation of the rights of that 

country, should have been available as & defense to the prosecution in the 

Illinois court, the Supreme Court declined to decide. The decision of that 
question was said tc have ben within the province of the state court and not 
within the competence oi zhe Supreme Court to review on writ of error. 

The result in Ker v. Illinois is unsatis?actory in both its procedural and its 
substantive aspects. How much the presentation of the case before the Su- 
preme Court may have contributed to an unsatisfactory result, i; is impossible 
at this date to say with confidence. It would eppear that the decision of the 
Illinois court had raised issues which the Supreme Court should have been 
competent to review on writ of error; 24 and.it-seems clear enough that the 
forcible kidnapping by a United States agent in Peru should have been a 
complete defense to every assertion of jurisdiction in the Unitec States. The 
same reasoning which erabled the extradited fugitive in United States v. 
Rauscher to invoke the treaty to his own advantage, “in good faith to the 
country which had sent him here,” = should have enabled the kidnapped fugi- 
tive to invoke inteznaticnal law in good faith to Peru. While it is true 
enough that he hac no right of asylum, in relation to Peru, he should have 
had, in relation to the United States, a right to be released from detention ` 
procured by a violation of the universally accepted principles of international 
jurisprudence.”* E S: 


of, or an authority exercised under, the United States, and the decisior is against their ` 
validity; or where is drawn in question the validity of a statute of, or an authority exercised 
under any State, on the grounc of their being repugnant to the Constitution, treaties, or 
laws of the United States, and the decisicn is in favor of their validity; or where any title, 
right, privilege, or immunity is slaimed under the Ccnstitution, or any treaty or statute of, 
or commission held or authority exercised under, the United States, and the decision is 
against the title, right, privilege, or immunity specially set up or claimed. by either party, 
under such Constitution, treaty. statute, commission, or authority, may be re-examined and 
reversed or affirmed in the Supreme Court upon a writ of error... ." U.S. Rev. Stat., 
§ 709. See 28 USCA 3344. E 
31 See U. S. Rev. Staz., $ 7C9, quoted note 20, supra. 

- 227119 U. S. 486, 443, supra. rote 5. 

23 There are decisions to the effeet that when a person is held on a criminal charge the 
court need not inquire into the circumstances of his apprehension. It has been said that 
“in criminal cases the interests of the publie override that which is, after aL, a mere privilege 
from arrest." Brown, J., in I2 re Johnson (1897), supra, p. 126. See Travers, “Des ar- 
restations au cas de venue ENSE RUIN sur le serritoire;" 13 Revue de Droit International Privé 
et de Droit Pénal International (1917), 627. But decisions relying upor. this proposition 
have not been founded upon ar. adequate consideration of the effect to be attributed to an 
arrest abroad in violation of tr2aty or international lew. See Ez parie Scott (1829), 9 B. 
& C. 446; State v. Brewster, supra; Ker v. People, supra; United States v. Unverzagt, supra; 
Ex parte Ponzi (1926), 106 Tex. Cr. 58. Cases of. arrest abroad pursuant to an informal 


* 
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The outcome in the Ker case was probably influenced by earlier decisions 
which are still more difficult to defend. There are, for example, a number of 
decisions of the highest English and American courts which hold that the 
court’s jurisdiction to condemn or forfeit a ship brought within reach of its 
process is not affected by the fact that the ship was seized within the terri- 
torial waters of another state and hence in violation of international law. 
Thus English and American prize courts have held consistently that captures 
made in violation of neutral territorial waters will be restored only upon de- | 
mand of the neutral state. As against an individual enemy or neutral claim- 
ant, such captures are regarded as valid.24 Lord Stowell said that it was 
“a known principle” of his court that “ the privilege of territory will not itself 


agreement are not in point since there is no violation of treaty or international law in such 
circumstances. See People v. Rowe (1858), 4 Parker Cr. 253; People v. Pratt (1889), 78 
Cal. 345; Travers, op. cit. See also Ex parte Browa (1886), 28 Fed. 653; In re Ezeta (1894), 
62 Fed. 964; Ez parte Wilson (1911), 140 S. W. (Tex. Cr), 98. The American interstate 
cases are not controlling. State v. Smith (1829), — Bailey (S. C.), 2883; Dow’s Case (1851), 
18 Pa. St. 37; State v. Ross (1866), 21 Ie. 467; In re Miles (1880), 52 Vt. 609; Mahon v. 
Justice (1888), 127 U. S. 700; Kingen v. Kelley (1391), 3 Wyo. 566; 36 Harv. L. Rev. 609. 
And even among the American interstate cases there are a few decisions contra. See 
State v. Simmons (1888), 39 Kan. 262; State v. Jackson (1888), 36 Fed. 258; See also Com- 
monwealth v. Shaw (1885), 6 Crim. L. Mag. (Pa.) 245. The question is not political. 
See note 17, supra. Cf. State v. Brewster, supre., p. 121; Ker v. People, supra, p. 640; United 
States v. Unverzagt, supra; Travers, op. cit., 642, 646. In principle, in the international 
cases, there should be no jurisdiction to prosecute one who has been arrested abroad in 
violation of treaty or international law. 

' The complete lack of jurisdiction has been asserted in noteworthy language in United 
States v. Ferris, supra, a prosecution of members of the crew of a foreign ship for conspiracy 
to violate the Prohibition and Tariff Acts followirg seizure of the ship some 270 miles off 
the west coast of the United States. In susteining pleas to the jurisdiction, Judge Bourquin 
said: ‘‘Hence, as the instant seizure was far outside the limit, it is sheer aggression and 
trespass (like those which contributed to the War of 1812), contrary to the treaty, not to 
be sanctioned by any court, and cannot be the basis of any proceeding adverse to the 
defendants. The prosecution contends, however, that courts will try those before it, 
regardless of the methods employed to bring them there. There are many cases generally 
so holding, but none of authority wherein a treaty or other federal law was violated, as in 
the case at bar. That presents a very different aspect and case. ‘A decent respect for the 
opinions of mankind,’ national honor, harmonicus relations between nations, and avoidance 
of war, require that the contracts and law represented by treaties shall be scrupulously ob- 
served, held inviolate, and in good faith precisely performed—require that treaties shall not 
be reduced to mere ‘scraps of paper." After referring to United States v. Rauscher, supra, 
and Ker v. Hlinois, supra, Judge Bourquin concluded: “It seems clear that, if one legally be- 
fore the court cannot be tried because therein a treaty is violated, for greater reason one 
illegally before the court, in violation of a treaty, likewise cannot be subjected to trial. 
Equally in both cases is there absence of jurisdiction.” 

21 The Twee Gebroeders (1800), 3 C. Rob. 162, 162 n.; The Anna (1805), 5 C. Rob. 373; The 
Purissima Conception (1805), 6 C. Rob. 45; The Eliza Ann (1813), 1 Dods. 244; The 
Bangor [1916] P. 181; The Düsseldorf [1920] A. C. 1034, 1037; The Valeria [1921] 1 A. C. 
477; The Pellworm [1922] 1 A. C. 292; The Anne (18.8), 3 Wh. 435; The Santissima Trinidad 
(1822), 7 Wh. 283, 349; The Lilla (1862), 2 Sprague 177; The Sir William Peel (1866), 5 
Wall. 517; The Adela (1868), 6 Wall. 266; The Florica (1880), 101 U. S. 37, 42. 
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enure to the protection of prop2rty, urless the state from which that protec- 
tion is due, steps forward to assert the right.” With respect to this rule, 
it is to be observed that it is a rule of prize courzs whose decisions are an un- 
safe reliance in seeking scluticn of peace-time problems, that it appears to 
have been formulated under the influence of eighteenth century notions of 
neutrality,?? and preserved, without critical reconsideration, in reliance upon 
the earlier precedents’? anc that it is opposed 7o the more enlightened prac- 
tice cf important cantineatal sountries.2® It is submitted that the rule is 
irreccneilable in principle wita the doctrine of The Mazel Tov, discussed 
above, since a seizure in viclation of accepted principles of international law 
is certainly to be reprehended and discouraged no less than a seizure in viola- 
tion of treaty, and that the rule ought to be reconsidered and repudiated.. 

It is not enough, however, to dispose of the prize cases, for there are peace- 
time cases of forfeiture for br2ach cf municipal law which apply a similar 
rule. Two such.cas2s were cited and relied upon in argument in the case of 
The Mazel Tov. In the case of The Ship Richmond, an American vessel 
was seized by a United States man-of-war in terrizorial waters of East Flor- 
ida, then belonging to Spain, and was Zorfeited to the United States for viola- 
tion of the Non-Intercouzse Act of 1309. In delivering the opinion of the 
United States Supreme Court in which sentence of condemnation was af- 
firmed, Chief Justice Marshall said: 


The seizure oi an American vessel within the territorial jurisdiction 
of a foreign power, is certainly an offence against that power, which must 
be adjusted between zke ivo governments. This court ean take no cog- 
nizance of it; and the majority of the court is of opinion that the law 
does not connect tha; zrespass, if it be one, with the subsequent seizure 
by the civil authority, under the process of tae District Court, so as to 
annul the proceedings oi that ccurt agains the vessel.90 


In the ease of The M erino,?! American vessels were seized by United States 
military or naval authorities in the bay of Penszcola, Florida, then belonging 
to Spain, and were forfeited for vioigtion of laws of the United States pro- 
hibiting the trade in slaves. It was held, on tie authority of the decision in 
the case of The Ship Richmond, thet the trespass on Spanish territory was 


2 The Purissima Conception, supre, p. 47. 

- 2 Possibly also under the inffuen2e of eighteenth century uncertainty as to the nature 
and extent of territorial waters. 

27 Cf, The Santissima Trinidad, svpra, (claim to restizction by individual claimant where 
capture had been made on the high seas by a belligerent vessel equipped in United States 
ports in violation of neutrality); The Appen (1927), 223 U. S. 124, Dickinson, Cases, 781 
(claim to restitution by individual claimant where belligerent prize captured on the high 
seas had been laid up in United States poft in violation of neutrality). 

25 The prize tribunals of Franze, Germany and Italy apparently consider a capture made 
in violation of neutral territorial waters as ‘‘absolutely illegal irrespective of whether the 
neutral power in whose waters the capture was mace intervenes or not.” Garner, Prize Law, 
227—230. See also Colombos, Law of Prize, 117—120. 

49 (1815) 9 Cr. 102. 30 € Cr. 102, 104. 31 (1824) 9 Wh. 391. 
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not so connected with the subsequent seizure, under process of the District 
Court, as to defeat the jurisdiction of that court. | 

In the case of The Mazel Tov, the United States Supreme Court sought to 
distinguish these earlier decisions by pointing out that the earlier cases in- 
volved seizures of American vessels and that “the seizures did not violate any 
treaty, but were merely violations of the law of nations because made within 
the territory of another sovereign.” ?? It is obviously immaterial, however, 
that the seizures in the earlier cases were of American vessels, just as it is 
immaterial, in cases like United States v. Rauscher,?? whether the extradited 
fugitive is a foreign or American national. Moreover, seizures in violation 
of accepted principles of international law are certainly as thoroughly con- 
taminated with illegality as a seizure in viclation of treaty. The reports of 
the earlier cases indicate that the “more fundamental” objection to the 
jurisdiction of the United States, as distinguished from an objection to the 
competence cf the court, was pressed by counsel and was rejected on the as- 
sumption that the issue thus raised was a political question which the national 
court was incompetent to decide. Chief Justice Marshall clearly intimated, 
in the case of The Ship Richmond, that he considered the issue one which 
“must be adjusted between the two governments” and one of which the na- 
tional court could “take no cognizance.” 34 In this assumption he was clearly 
wrong, in the light of later authorities, for the courts have no hesitation in 
ordering restoration or release, against the executive, where the case has been 
submitted to the court and a clear violation of accepted international law is 
admitted or proved.’ Since the earlier decisions were wrong in principle, 
and are not distinguishable in fact from such a well considered case as The 
Mazel Tov, it-should be recognized that they are in effect overruled. 

Situations such as those already considered, in which the illegality of the 
arrest or seizure is admitted or clearly proved, and in which in consequence 
the troublesome doctrine of political questions is not involved, should be con- 
trasted, in order to complete the picture, with other situations in which the 
interpretation of a treaty or the application of a rule of international law is in 
dispute between the two governments concerned. In the latter type of situ- 
ation, there is a political issue at stake which the national court can hardly 
be expected to determine. Let us suppose, ior example, that it had appeared 
in the case o: The Mazel Tov that the interpretation of the treaty between 


82 288 U. S. 102, 122. 3 119 U. S. 407, discussed supra, p. 231. 

49 Cr. 102, 104. In the case of The Merino, it was argued for the United States, in 
reliance upon the case of The Ship Richmond, that ‘‘the trespass on the Spanish territory 
cannot be so connected with the subsequent seizure, under the process of the court below, 
as to invalidate the seizure. The Richmond, 9 Cranch, 102. if there was any offence against 
the sovereignty of Spain in the original seizure, that is a matter to be adjusted between the 
two governments.” 9 Wh. 391, 399. 

35 See The Charming Betsy (1804), 2 Cr. 64; Le Louis, supra; The San Juan Nepomuceno 
(1824), 1 Hagg. Adm. 265; The Antelope (1825), 10 Wh. 66; The Paquete Habana, supra; The 
Pellworm, supre. 
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Great Britain and the United States for the prevention of the smuggling of 
liquor had been a matter of controversy between the two governments, that 
thé Government of the United Siates contended in its international negotia- 
tions with Great Britain taat the treaty was not intended to affect in any way 
existing American legislation applicable to liquor smuggling, and that the 
British Government as insisvently pressed for a contrary interpretation. It 


is not to be doubted that she courts of the United States would have adopted: 


the interpretation for which the Government of the United States contended.?9 
The issue would thus have become political, and judicial determination would 
have been possible only ir. an international forum. The United States would 
thus have rendered submission to its national courts a perfunctory proceeding 


in which issues of international law and treaty interpretation were foreclosed : 


before the proceeding begin. 

Let us suppose, again, zhat it had appeared in the case of The Ship Rich- 
mond that the United Stgtes had contended in its international negotiations 
with Spain that East Florida did not belong to Spain or that the seizure was 
not made within waters which were Spanish territorial waters according to 
accepted principles of international law. There is no doubt that United 
States courts would have been required to upkold the seizure, not upon the 
ground that.the contention cf the United States was legally correct, althouzh 
courts in such circumstances are frequently temoted to write a brief in sup- 
port of their own government's position,?* but upon the ground that the issue 
was already concluded by à politiezl decision which the courts were obliged 
to accept. The government as such has it in its power to submit an issue 
as to the interpretation of a treaty or the application of international law to 
its own courts, and.it is much to the credit of governments in Anglo-American 
countries that this is done in such a wide variety of cases; but the government 
also has it in its power to foreclose wne issue, and when iv does so the national 
court has no competence to pass upon the issue thus coneluded. 


There is another type of sttuaticn in which a similar outcome is all the mere 


striking because inconsiszent in a sense with ihe rule or interpretation for 
. which the government corzends in its international negotiations. Let us sup- 
pose, for example, that a seizure hes been mace by French authorities of an 
American vessel on the high seas. Let us assume that the French Govern- 
raent contends that the seizure was authorized by international law or treaties 
in force and that the Uniiec. States Government cenies the French contention. 
If the vessel is condemned in due cours? by. a competent French tribunal, is 
= Sold to a purchaser at a sale ordered by that tribunal, and is later brought 

3$ See Pearcy v. Stranahan (1¢07), 205 U. S. 257; Sullivan v. Kidd (1921), 254 U. S. 433, 
Annual Digest, 1919-1922, Cage No. 252; Crandall, Treaties, 2d ec., 364. 

31 Cf. The Leonora [1918] P. 182, [1919 A. C. 974; Yntema, ‘Retaliation and Neutral 
Rights,” 17 Mich. L. Rev. 564. l 

38 Foster & Elam v. Neilson (1829), 2 Pet. 253, 307; Williams v. Suffolk Insurance Co. 


(1839), 13 Pet. 415, 420; Jones v. United States (1890, 187 U. S. 202, 221; Moore, Act of 
State in English Law, 85. 
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` within reach of the process of a United States court, it is clear that the United 
States court should regard the French judgment as having effectively divested 
the original American ownership. The rule was settled accordingly in a series 
of early decisions of the United States Supreme Court culminating in the 
famous case of Williams v. Armroyd.®9 

In the latter case, an American vessel.and cargo fad been seized by a French 
privateer on the high seas in reliance upon Napoleon’s Milan decree inter- 
dicting all commerce with English ports or ports under English control. The 
vessel and cargo were taken into a West India port, sold, later condemned by 
a French prize court, and part of the cargo was sent by the purchaser to the 
United States. On behalf of the original American owner, it was argued as 
follows: 


This is an appeal by a citizen of the United States to his government 
for redress for a violation of his neutral rights by a foreign sovereign. 
. The only question is, whether this court has power to declare void a 
condemnation founded upon a decree which the legislature and the exec- 
utive of the United States have declared to be a violation of our neutral 
rights, and contrary to the law of nations. n 


. Counsel for the purchaser replied: 


- Whether the proceedings are erroneous, or not, according to our notions 
of right and wrong . . . or are founded upon regulations consistent with, 
or repugnant to, the law of nations, are questions wholly immaterial. 

. ‘The sentence has sealed the proceedings, and those questions can never 

'. judicially come before this court. . Such being the acknowledged 

effect of a foreign condemnation, the only remedy for the injured party is 

a resort to the court of the captors for redress. If that government will 

not afford it, he must apply to his own, which will make it.a national con- 

cern to be settled either by negotiation or war, if it be deemed a matter of 
sufficient importance. ES ; 


It was held that the origina! ownership had been divested by capture, sale, 
and condemnation. The French decree was conclusive on the question of 
. ownership, since the French court had vessel and cargo within reach of its 
^ process and since no United States court was competent to review the French 


| ~ proceeding to correct errors arising from the alleged violation of international 


law. The question of international law at issue between France and the 
United States was not for United States courts to determine. Although in 
the outcome the United States court gave effect to a French decree which the 
_ United States Government had denounced by implication as founded upon a 
"violation of international law, the decision was sound, first, because a court 
of the United States could not properly pass upon the validity of acts of the 
French Government and, second, because*the issue*between the French Gov- 
ernment and the Government of the United States had not been submitted 


39 Rose v. Himely (1808), 4 Cr. 241; Hudson v. Guestier (1808), 4 Cr. 203, (1810) 6 Cr. 281; 
Williams v. Armroyd (1813), 7 Cr. 423. See also Schooner Exchange v. M'Faddon,. supra. 
407 Cr. 423, 431. 417 Cr. 423; 427, 429. . 
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d Vend: ididbed; sadla not well be submitted, to: a Oo curt of the United one The 
ES gontroversy belonged to a higaer forum. 
-. 25 :*" In concluding this stücy, therefore, it is to k2 emphasized that the heart of 
f t) the problem is the competence of the national court to determine judicially 
8 $^ without encroaching upon the compezence of the political departments of na- 
^4 tional government to cortrcl che nation's forezzn relations. The proposition | 
" that disputes between states with respect to the interpretation of treaties or 
^ ' A fheapplieation of internstional law are not wiczin the competence of national 
courts to determine should he accepted as a samd principle defining a neces- 
sary point of departure. The problem is one of ascertaining and stating the 
proper limitations circumscribing an accepted principle. That the principle : 
is controlling when the executive has taken a position in international nego- 
tiation or controversy, with respect to the in-erpretation of a treaty or the 
application of international law, seems clear enough. The nation must speak 
in international controversy with one voice ard that the voice of the depart- 
ment of government entrustec with the conduet of its international relations. 
That the principle is not controlling when the executive invokes its own courts 
to convict, penalize, forfeit or condemn in a cese which turns upon the mean- 
ing of a treaty text or of a principle of international law seems equally clear. 
" When the executive subraits to the judicial determination of its own courts, 
it should abide the outcome of the judicial prozess. It should not be treated, 
in the courts of a civilized country in the twentieth century, as litigant and 
lawgiver in the same contest. 

If the executive has already committed the nation to a controlling rule or 
interpretation, the court shouid bow to the ru-2 or interpretation thus estab- 
lished, but it sliould indulge n5 pretense that ic is announcing a rule or inter- 
pretation of its own. Its competence is limited in such circumstances to the _ 
application of rules of national law or of national interpretation of treaty or 
international law whick: it has no power to review. If the executive has not 
already committed the nation, on the other kand, the court should proceed 
zearlessly and impartiallz to determine the iss-e in accordance with the rules 
‘of treaties and of international law which constitute, in Anglo-American j juris- 
prudence at least, an integral part o? the law of the land. 

‘ If the person or thing whick is the subject o? controversy has been brought 
within reach of the court’s process by a breach of treaty or international law, 
the court should approve no arbitrary or face-saving distinctions. The court 
is an arm of the nation and its Jurisdiction can rise no higher, by virtue o7 
process served within the terr:tory, than the jurisdiction of the nation which 
it represents. If there was nc jurisdiction in the nation to make the original 
seizure or arrest, there sheuld be no jurisdiction in the court to subject to the 
nation’s law. In terms of American precedents, this means that the under- 
lying principle of United States v. Rauscher is zorrect and that the distinction 
attempted in Ker v. Illinois is arbitrary, unsov rd, and should be repudiated; 
that the principle of The Mazel Tov is unimpeachable; and that such cases 





diction, as often as questions of right depending upon it are duly presented — * ` 
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as The Ship Richmond and The Merino must be relegated to the valegor}-of 

cases discredited and overruled. To hold otherwise would go far to nullify ae 
the purpose and effect of the Seley principle, well established in Anglos, - : 
American jurisprudence, that “ international law is part of our law, and must »- ` 
be ascertained and administered by the courts of justice of appropriate juris- x. 


4 


for their determination.” 42 e 
^, 
€ The Paquete Habana, supra, p. 700. 


STATE RESPONSIBILITY FCR FAILURE TO 
VINDICATE THE PUBLIC PEACE 


By Wain GORHAM Exon, JR. 


Professo~ of Law, University of Wisconsin Law School’ 


There is confusicn in the doctrine of the responsibility of states for denial . 
of justice,! particularly where the ' denial" co-sists in failure to operate the | 
machinery of criminal justice.” 

That State A has a cleim against State B fer the latter’s failure to afford 
cue safety to A’s nationals within 8’s boundaries is clear. If their safety 
. has been invaded bz persons likely to repeat the attack, State A has therefore 
a claim + for State 3’s failure to round up these culprits, for vigilant pursuit 
is necessary to discourage repetition. 


1 See, for instance, Borcherd, **' Responsibility of Stezes’ at the Hague Conference," this 
JOURNAL, Vol. 24 (19%)), 517, 524. Dencal of justice is variously defined. Fitzmaurice, 
“The Meaning of the Term ‘Denial of Justice, " Britiz1 Year Bcok of Int. Law, 1982, 93. 
‘fA book could be written on various meanings that have been given to the term.” Dunn, 
‘The Protection of Nationals (1932), 147: 

2 A state's unreasonable failure tc mete oat criminal justice to a person who has committed 
e.crime in the state's territory against an alien is well rec: gnized as entailing the state's inter- 
national responsibility. (But the term denial of justice `s overstretched when applied to this 
failure. Dunn, op. cit.. 150.) , The draft of the Convenz.cn on Responsibility of States that 
was favored by a major ty of tae Third Committee of the Hague Conference for Codification 
c= 1930 contained in Art. 10 a: recognition of responsibility (though not under the name 
‘‘Jenial of justice") if ‘She state hes failed to take the measures that may be reasonably ex- 
pected of it in the circumstances in order to prevent, semedy or inflict. punishment for the 
danger"; and the minoxity prcposal also rezognized responsibility for failure to take certain 

“Sreventive or puntie messures” (itelies inserted’. Hackworth, “Responsibility of 
S5ates," this JOURNAL, Vol. 24 (1980), 500 513. l 

“One need only examine the series of cases involving fzilure to prosecute as decided by the 
General Claims Commizsion under the convention of Sep;ember 8, 1923, between the United 

sates and Mexico, to ba convinced of the h_gh state of c-nfusion and uncertainty that reigns 
at present in this branch of tbe law of diplomatic protection.” Dunn, op. cit., 152. 

. In the present article the discussion is not of standar-s of responsibility, but only of the 
nature of the particular responsibility namad in the titE. 

3 Eagleton, Responsibility of Stetes, 87-92. The recosery is usually masked as reparation 
ic the victim or his relazives, kut che object is principali vindication of the general interest 
in maintaining the safety of the state’s nationals abroac. Dunn, op. cit., 185, but compare 
id., 37—40. To 4 

4 If international law -emediss are not alzays obtainale.e—because the organs of adjudica- 
tion and execution are rudimentary, this is a defect of politics, not of law. 

5 The claim is often asserted in peas of “national honor,” but this is using the language of 
tte duel. The legal coze of tke claim is ths danger of recurrence. 

Distinction between “remedial reparation” to the victim's widow and “exemplary redress 
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That-a victim (or, if he is killed, his relazives or legal representatives) has 
a claim against the individual culprits for an attack will be readily conceded. 
It depends on local law.* Resort to the courts of State B is usually the only 
means available to the victim to enforce this claim; but, this being a civil 
claim, the culprits would likewise be held liable by any other court having 
‘jurisdiction to give judgment against them. Whether or not the culprits 
undergo penal proceedings in State B or any other state, the right of the 
victim against the culprit remains the same." 

Even that State A has a claim against tke culprits is logically tenable, for 
an interest of A in the welfare of its nationals has been invaded by them. 
And such a claim is recognized by the criminal codes of certain states, in that 


due to the Government of the United States" was made by the United States in the Labaree 
claim against Persia, the money demanded as exemplary redress being for failure to punish 
the culprit, and to be remitted if the punishment was inflicted. 1 Hyde, Int. Law, 512, 
note. See also Fauchille, Drott International Public, 535, distinguishing “réparation” and 
"satisfaction." 

6 American courts struggled with this problem in the Buenos Aires (1924), 5 F. (2d) 425, 
the Presidente Wilson (1929), 30 F. (2d) 466, and the Vestris (1931), 53 F. (2d) 847, 855 in 
adjudicating claims arising from wrongful deaths on the high seas, where the lack of a local 
law made it necessary to invent one.. Anglo-AÀme-ican law itself has only recently recog- 
nized a civil claim for wrongful death. Compere rote 11, par. 3, infra. 

Sometimes national courts are authorized by national law to apply international Jaw (not 
merely because it is a part of the common law, as Anglo-American juridical theory admits, 
but even when conflicting with statutes), as in the recent American case mentioned in note 
17, infra. On the other hand international courts constantly recognize the finality of na- 
tional law (just as the courts of one state, pursuant to rules of conflict of laws, recognize the 
effectiveness of the national Jaw of another state), for example, wherever a legal question is 
“by international law solely within the domestic jurisdiction," to use the words of Art. 15 of 
the Covenant of the League of Nations. A discussion of this matter here would lead too far 
afield. Suffice it to recognize that American courts (like national courts generally) com- 
monly act on the theory that national law (7.e., a rew act cf Congress) prevails over inter- 
national law; while in the jurisprudence of international tribunals international law prevails 
over national law wherever there is a conflict which cannot be avoided by interpretation. 
See also note 19 infra. 

No conflict exists when the victim sues the culprit, for international law provides at pres- 
ent no standard of civil liability between individuals. Some maintain that international 
law governs only relations between states; others that it creates rights and duties in in- 
dividuals; but there appears to be scant basis at present for a view that these rights and 
duties of individuals are other than rights against states (in the broadest sense and including 
the community of states) and duties to states. In cther words, international law (unless the 
common law of the high seas is part of international law) does not yet,include rules of private 
legal relations; in this direction (under the name of conflict of laws or private international 
law) it has gone only so far as to establish rules a3 to what (national) private law system 
governs particular acts. But there is no reason to think that international law will not in 
due time govern also the substantive law of these private relations. 

In the present article no emphasis is laid on the distinction between remedies provided by 
international law and those provided by national lew, because the rights and remedies pro- 
vided by the legal order as a whole is the signifticart problem. 

7 See note 12 infra. 
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they make crimes against nationals abroad purishable. As in the case of 
the victim who claims redress agains: the culprit, no international tribunals 
exist to enforce the claim. Nor dc we find record of suits brought by State A 
in the national courts of State B cr any other state to repair the wrong,—in 
other words, no civil remedy is offered, it seems, by the national law of any 
country to such a foreign state; while it is entire. y clear that criminal redress 
is not available to & foreign state. State A commonly demands that State B 
punish the offende-s,? and occasionally also exacts an indemnity2® In a 
sense, State A thus obtains redress at the expense of the culprits. _ 

Again it is clear that ike victim (or his kin) has a claim against State B if 
State B is responsibie for the original wrong.+ And likewise if he is not given 
a square deal by ths cours of State E when he s2eks civil redress against the 
culprits. But has he any claim because of a fzilure by State B to operate its 


8 E.g., the Turkish Fenal Code under which Officer Demons of the Lotus was convicted; 
see Judgment No. 9, P. C. I. J., Series A. No. 10 (19272. Such provisions have smell prac- 
tical effect because ext-aditior treaties custamarily do act cover crimes committed against 
nationals abroad; punishment i therefore contingent on the wrongdoer's coming within 
State A. 

? Attack on a foreigrer is o:ten punishable by municipal statute more severely than at- 
tack on a national. Cutler, “Treatment of Foreigners, ' ;his JouENAL, Vol. 27 (1933), 225, 
230. This may be deemed a reecgnition thet B in punishing the sriminal is redressing the 
wrong done to A as well as to 8. Compare statutes punishing attacks on envoys of foreign 
states; here the injury io State A is more elcarly a factor. 

10 Magee Case, 65 Br & For. State Papers (1874), 875 (indemnity cxucted from Guatemala 
in addition to punishment and sglute of Eritish flag. despie victim's refusal to assert claim). 

11 Liability for failure to provide proper pclice proteczicn is to some extent recognized by 
municipal law. City of Chicago v. Sturges (1911), 222 U. S. 313; Borchard, Diplomatic 
Protection of Citizens Abroad. £66, $08. 

Recovery is well established in international law, but whether the recovery is based on the- 
individual's right is conzestec. Those wto take the ortkodox or older view that international 
law is solely a law between states, such as (to mention wo recent studies on responsibility) ` 
Decenciére-Ferrandiére, La responsdbililé internationale des États (1925), or Strupp, . Die 
valkerrechtliche Haftung des Sicases (1927°, recognize no lezal right in the individual (except 
as it may arise under the naticnal law of State B). If the individual claimant recovers 
through an international trituael, in their view it is not bacause he has a right, but because: 
(1) State A has a right under in-ernational law in en aracunt measured by his loss; and (2) 
State A by its own law bestows oa him the fruits of tkis rgbt. But though it is clear that the 
international tribunal is created only through state actior and that a state usually controls 
the presentation of claims of its nationals, it seems a valueless fiction to insist that i5 is not 
the rights of individuals that c_aims commissioners adjulieate. See Politis, New Aspects of 
International Law (Nouvelles Tendances), e. II (1926). 

Nor do these claims arise ur.der the national law of State B; whatever their nature, they 
are certainly ruled by irternstional law. A striking ex& mole of this is afforded by a decision 
of the American and B-itish Clairns Commission under the treaty of May 8, 1871. In the 
Brain Case, Moore, In». Arb. 3278, a demurrer to a ciaim by dependents of a person for 
whose death State B was alleged to be respcnsible was overruled, though at that time the 
law of neither American states nor England allowed, even as against an individual, recovery. 
for wrongful death or survivel 5f an action io» personal injury. (But where there were only 
nondependent relatives a like Cemurrer was sustained. Case of McHugh, iid. Such is the 
length of the internaticnal chancellor’s foot! E 
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. machinery of punishment? In the national law of most, if not all, states, 
individuals have no redress against the government for inaction in punishing 
a wrongdoer whose victim they are.!? It is hard to see why international 
law should grant them such a right. 

To allow recovery by a private person, not for State B's failure to provide 
protection, but for its failure to proseeute and punish is really to allow recov- 
ery for disappointment of revenge.? Yet such recoveries were allowed in 
several instances recently by the United States-Mexico General Claims Com- 
mission. That punishment tends to prevent recurrence of such deeds is a 


12 Nor is prosecution by the state a legal condition precedent to private suit. (If it were, : 
a failure by the state to prosecute could properly be said to constitute a denial of justice in 
the sense of an impediment to obtention oi civil redress in the national courts.) The civil 
law maxim, le criminel tient le civil en état, does not reach so far. Roux, Précis éleméntaire 
de droit pénal, $264 (1925). (But see Espino v. Martinez, 2 P. R. Fed. (1907), 59, 61 where 
the Spanish Code of Criminal Procedure was construed to do so.) The old common law 
doctrine of merger, or suspension, of the tort, when an act was both a tort and a felony, 
has almost disappeared from Anglo-American law. 1 Corpus Juris, Actions §50. Nor is 
it a practical condition precedent to private suit, for suit against the culprit and seizure of 
his property is about as likely to succeed whether or not he can be found. Where the 
crime is robbery and the goods would be likely to be discovered if the robbers were caught 
there is a stronger case for the view that the laxity of the state in apprehending (though not 
in punishing) the culprits causes a distinct loss (a failure to regain the goods). This reason- 
ing was the basis of the partial recovery in Mecham v. Mexico, 2 Opinions U. S.-Mexico 
Claims Commission (1929), 168. But see comment of Dunn. op. cit., 181. 

13 In the Harvard Research Draft Convention on Responsibility of States, this JOURNAL, 
Vol. 23 (1929) Sp. Supp., 131, 157, this private interest in vengeance again appears to be 
recognized in Art. 9, which says there is state responsibility when “without having given 
adequate redréss to the injured alien, the state has failed to discipline" a subordinate officer 
or employee whose wrongful act or omission caused the injury to the alien. In other words, 
the alien's state is entitled to see either that he has “redress” or that the employee is “disci- 
plined"— as if reparation and discipline were equivalents to the victim (or his relatives). 
“Redress” as here used clearly refers to reparation due the victim, not the “exemplary re- 
dress" demanded of Persia by Secy. Root in the Labaree claim, supra, note 5. 

Eagleton suggests that ''the real basis for such damages is to be found in the responsibility. 
of the state for all injuries suffered by aliens within its Jurisdiction,” which responsibility is 
discharged by the “efficient operation of its local agencies of redress, diplomatic interposition 
or 2 pecuniary claim being permissible . . . only when these remedies are lacking.” Eagle- 
ton, op. cit., 196-197. This of course produces the same result as the theory of condonation 
(assumption of liability by the state by its failure to punish) rejected by the majority in the 
Janes Case, infra, note 14. 

‘4 The most elaborate justification of the doctrine is presented in the opinion of the ma- 
jority in one of the first decisions, Janes v. Mexico (1926), this JougNAL, Vol: 21 (1927), 362, 
369, which said: “The indignity done the relatives of Janes by non-punishment . .. is... 
a damage directly caused to an individual by a government. If this damage is different 
from the damage caused by the killing [as the majority held, though all three commissioners, 
despite their disagreement as to the basis of recovery, united'in the award of $12,000], it is 
quite as different from the wounding of the national honor and national feeling of the state of 
which the victim was a national.” This is a most explicit recognition of a private right of 
vengeance, for here we find it distinguished both from the private right against the criminal 
for redress of the original wrong and from the right of State A against State B, with one or 
the other of which it is by other writers often entangled. But, it must be admitted, in no 


250 THE AMERIZOAN JOURNAL OF INTERNATIONAL LAW 


reason for holding State B zo liability, but nore for making the liability run 
to one who shows no danger to him from such recurrence. As the commis- 
sion insisted, the wrong that he suffers when the crime is committed, not 
being one for which the foreign state is eo ipso Hable, should not be charged 
against the state because af its subsequent inaction. But no new wrong is 
done him by State B's inaction, unless it be his loss of the expected “moral” 
satisfaction of seeing his wrongdoer punished. And that disappointment of 
revenge can well be left Lo wear itsel^ out witacut pecuniary assistance. It 
is surely no worthy concern of international law. 

The two claims conventions of September, 1323, between the United States 
and Mexico were of the typs of those whereby oae state has, in the words of the 
ee eon Court of International Justice in the Chorzów Factory Ca3e,!$ 

“oranted to another the right to have recourse to international arbitral tri- 
bunals,!* in order to obta:n the direct award to nationals of the latter state of 
compensation for damage suffered by them as a result of infractions of irter- 
national law by the first state,” and did not embrace any “claim for repara- 
tion due by [from?] one state to another." 1$ The international tribunal and 
international law are substituted for the national tribunal and its law. By 
such arrangements the international tribunal bseomes the original adjudicator 
instead of a court of review 1? after “sxhaustion of local remedies." 

Davies v. Mexico,?° one of the late: decisions of the United States-Mexico 


case did the commission try to discover how much the claimants actually suffered from their 
"indignity," and in several it appears to have measured its amount by the degree of laxity of 
State B. And as further impugning this basis of damages, it should be noted that in no ease 
where there was recovery on ot-er zrounds were damages for non-punishment added. The 
cases are reviewed by Dunn, op. ct., 172 ff. 

16 The kin of a victim of homicide, especially if not present in State B, can make no such 
Showing. .Even if the victim of &n attack himself is the claimant and shows that this attack 
creates a special danger of a naw attack on hm, whether by the same individuals or by other 
persons, the damages for the rossib.e new attack are too uncertain to be recoverable. But if 
he actually is attacked agair, he can recover for the second attack because of State B's 
failure to protect one peculiarly exoosed to Janger. 

18 Chorzów Factory (Merits), Judgment Po. 18, P. C. I. J.n ser. À., No. 17, p. 28 (1928). 

17 Or domestic courts, as in R-val Holland Lloyd v. LU. S. (1931). 73 U. S. Ct. Cls. 722; this 
JOURNAL, Vol. 26 (1982), 399 (che claim hac had the dip_omatic support of the Netherlands 
Government which had agreed 5o its trial by the U. S Court of Claims). 

13 See Ill. Cent. R. R. v. Mexizo, this Jovenan, Vol. 20 (1926), 794, 797 (16b). That the 
amounts owing by each state to c_aimants 3f the other were to be balanced and only the 
difference paid over, wes a mere ccnvenience of internzt:onal transfer in view of the proce- 
dure by which satisfaction of tke individual ; udgments was to be provided (27.e., payment by 
the treasury of each state to Its own nationals). For text of the eonvention, see this Jour- 
NAL, Supplement Vol. 18 (1924, 143. 

1? See Dunn, op. cë., 120-121. Cme familar with the older English law will see in the rela- 
tion of national law to internaticral law a resemblanze to the relation of common law to 
equity, national courts, like common Jaw courts, edministering only the more traditional and 
definite law, and international arbitrators and judges, like chancellors, administering law 
thet in part corrects defects in ;his more narrow-minded system. 

£0 Davies, an American, wes xilled in Mexico by Ccrcna, who, when tried for the crime, 
was adjudged insane at all times. He was ordered +o be confined, but actually was re- 
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General Claims Commission, may constitute a recognition that this duty of 
State B for breach of which the relatives of the victim are, erroneously I 
submit, recognized as having a claim, is not in sufficiently good standing to be 
extended to the detention of an insane person, such as Corona, who killed 
Davies?! “Any failures or omissions subsequent to the sentence which ex- 
empted him from criminal responsibility, would not involve the Mexican 
national in any international responsibility," says the majority. Yet if the 
redress allowed to the victim's relatives for failure to punish in murder cases 
has any meaning except to mollify their disappointment in being denied the 
satisfaction of knowing of the killer's incarceration or'execution by State B,— 
if it is allowed in any sense in order to promote the safety of A's nationals 
(as a convenient way by which State A is relieved of making claim in its 
own right??), then this redress is due in the Davies case, as Commissioner 
Nielsen intimated in his separate opinion. For to leave at large an insane 
man with a record of killing (7.e., presumably a tendency to violence) is at 
least as much a menace to the community and to A’s nationals in it (hence to 
State A as their international guardian) as to leave at large a sane man with 
a record of killing. While if the theory of recovery is mollification, as it 
purports to be, the need of it is no less when the killer is insane than when he 
is sane, unless the law deems that one obtains no psychologieal satisfaction 
from the incarceration of the bad actor who is insane.?3 


leased. The claim of the American mother and brother of the deceased was rejected by the 
United States-Mexico General Claims Commission (1930), this JouRNAL, Vol. 26 (1932), 630. 

Under Mexican municipal law the claimants could probably not have recovered in a civil 
suit against Corona, because insanity entails legal irresponsibility, civil as well as criminal. 
(There is, however, some authority for civil recovery under the Anglo-American law. 
Cook, Insanity and Mental Deficiency in Relation to Legal Responsibility, 20.) This lack 
of private redress might be thought to justify requirement of a higher degree of vigilance by 
the state to protect persons against the depredations of insane men than against those of sane 
men. But the claim in the Davies Case is rested, not on failure to prevent, but solely on 
failure to incarcerate. 

41 The fact that the failure was in the carrying out of the judgment, rather than in the 
, bringing to trial, cannot differentiate this case from the Janes Case, supra, note 14. Cf. 
Lenz and Renton claims, Moore's Dig. VI, 792-799, and F. R. West v. Mexico, U. S.- 
Mexico Claims Commission (1927), this JOURNAL, Vol. 22 (1928), 452 (“amnesty for a 
crime has the same effect, under international law, as not punishing such a crime, not execut- 
ing the penalty or pardoning the offense"). 

, 3 “The underlying purpose of the award in the Janes Case was clearly not to make good 
some fancied loss sustained by the relatives as a result of the failure to prosecute . . . It 
was in the nature of a penalty imposed on the government for being derelict in its duties." 
Dunn, op. cit., 177-178. “One might of course do this openly by instituting a system of 
fines, the amount in each case to be determined by the nature of the delinquency, without 
particular reference to the amount of pecuniary loss or injury sustained by the individual . . . 
However... this. . . would be repugnant to the traditional notion that sovereign states 
should not be punished by other sovereign states for their acts?" Dunn, ibid., 173-174. 

23 Thə Davies Case is inconsistent with the Janes Case unless, though “indignity, grief, or 
other similar wrongs” (to use the words of the latter case) are suffered by the victim’s rela- 
tives when the (presumably) sane killer is left at large, yet they suffer no such indignity (at 
least in the eyes of the law) when the insane killer is left at large. 
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The denial of the Davies claim seems them an illogical exception to an 
erroneous rule, justified only if the rule itself 3 to be replaced by a doctrine 
more consistent with pub-ic need. 

As Eagleton has pointed out, not only has a wrong measure of damages 
been often used so that ewards have “usually been estimated in proportion 
to the damages resulting jrom the act of the individual, rather than upon the 
basis of the damages resulting from the negligence of the state |in failing to 
punish]—[the latter being] a basis which would afford little room for com- 
pensation to the injured alien" :?* but there has been ro real recognition of 
the distinction between damages resu-ting to tae claimant state and damages 
resulting to the claimant individual, that is, between redress due the state 
and redress due the individual. This is peraaps due to the anomalous ?? 
measure of damages usec. in many 2ases where the state presents a claim in 
its own right. The Permanent Court has declared in the Chorzów Factory 
Case: “The reparazon of a wrong ‘ta a state may consist in an indemnity 
corresponding to the damage which -he nationals of the injured state have 
suffered as a result of the acz which is contrary to international law. This is 
even the most usua. form of damages. . . . Tke damage suffered by the indi- 
vidual is never identical :n kind with that whch will ba suffered by a state; 
it can only afford a convenient scale for the ca:culation of the reparation due 
the state." 28 | 

It is sometimes difficut to draw a line between the two types of claims 
distinguished in the Chorzów Case, for until there is a conscicus recognition 
that there is a difference, the elaim of the ind vidual, presented by the state 
on his behalf, and the claim of the state, measured (incorrectly) by .the 
damage sufferec by the individual, are easiky confounded.?* H a correct 


24 Eagleton, op. cit., 196. The italics tFroughout ths paragraph are mine. 

25 The right in State A in cases here State B was resoonsible for the death of A’s nidónsl 
to obtain from State B recovery measured by the losso support which the victim's relatives 
suffer would not be ancmalous if it were furtasr shown -hat their support has devolved upon 
the state. But in almost every other conceivable ease-the victim's or his relatives’ loss is a 
wholly inapt rod to measure State A’s recovery by. 

26 Chorzów Factory Case, supra, note 16, 5. 27. In shis case, the Polish objection that a 
claim for compensation due the companies whose fac-ories had been seized had been im- 
properly transformed -nto a elaizn ior indemnity due Germany for breach of treaty, was 
overruled. It was heli that, thcugh private claims fcr the seizures had been presented to 
the proper arbitral tribunal, Germany stil might den-and an indemnity calculated by the 
amount of the private loss. 

The U. S.-Mexico General Claims Commission dealt only with private claims; the Per- , 
manent Court in the Chorzéw Case dealt only with a state claim. But if the court measures 
recovery by private loss, as it did, does the rrivate claim remain alive? And if the commis- 
sion allows $12,000 for private "indignity", does a stete claim for “dishonor” still remain 
alive? 

27 In the latter cease she sum obtained by zhe state, though customarily paid over to indi- 
viduals, apparently does noi beleng to them. Frelingauysen v. Key (1884), 110 U. S. 631; 
Civil War Rights Assn. v. King [1932] A. C. 14; while ix the former it does: ‘‘Where a demand 
is made on behalf of a designated nationa. and an award and payment is made on that 


~ 
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measure of recovery for the state is established, however, the difference is 
clear. 

A state ean, of course, make claim at the same time in its own right 
and as representative of its national. The logically incorrect rule that the 
state’s recovery is measured by the damage suffered by its nationals prob- 
ably arose from such double-based claims,*® where the state was satisfied to 
have the amount of the recovery calculated to reimburse the private loss. 

In most instances, if the injury to the individual is repaired, his state has 
no reason to ask more.2° But where State B fails properly to operate its 
machinery to control dangerous persons within its borders who have violated 
the safety of nationals of State A, it is A rather than any individual that is 
injured. Recognition that claims for nonprosecution or nondetention inhere 
in no private individual (aliter of course if the claim is for hindering the 
private individual’s assertion of rights of civil redress) but solely in the state 
of the victim *! (or even in foreign states collectively—-perhaps the League 
of Nations eventually) would end the existing anomaly which makes the 
amount of State B's obligation of reparation for nonprosecution in a homicide 
case depend on whether the alien vistim is survived by relatives of alien 
nationality, so that “a widow is financially better off if the prosecution of the 
murderers is delinquent rather than efficient.” 32 Also it would do away with 


specific demand, the fund so paid is not a national fund in the sense that the title vests in the 
nation receiving it entirely free from any obligation to acecunt to the private claimant, on 
whose behalf the claim was asserted and paid and who is the real owner thereof." Parker, 
‘Ump., Adm. Dec. No. 5, U. S.-Germany, Mixed Claims Comm. (1924), this JOURNAL, Vol. 
19 (1925), 612. 

28 As seems to have been the situation in the Labaree Case, supra, note 4. 

7? Dunn offers another reason, supra, note 22. But is it valid? 

Confusion arises also from failure to particularize. In a diplomatic settlement “usually 
the amount due is determined by a process of trading which is of no juridical significance. 
Often a group of claims of various origins is settled by a lump payment which the claimant 
state undertakes to distribute." Decenciére-Ferrandiére, op. cit., note 11, 251-252. 

39 “Unless the offense is particularly flagrant or may be deemed a national affront, the in- 
dividual's waiver of & right to indemnity weakens ihe morzl, if not the legal, right of his 
government to demand reparation." Borchard, op. cit., note 9, 8145. Likewise the satis- 
faction of his right. 

31 This is substantially the rule expressed in the third paragraph of Basis of Discussion 29, 
Responsibility of States, prepared for the Hegue Conference on Codification. This para- 
graph, and also Basis 19, laying down a vague measure of damages, were deleted on recom- 
mendation of the third subcommittee of the'Third Committee. Borchard, supra, note 1, at 
p.528. Yet how can the right to recover be 5roperly defined unless there is a clear under- 
standing of what harm, private or publie, is to be repaired by the recovery? The Harvard 
Draft Convention, supra, note 13, evidences this confusion. , 

32 Borchard, “Recent Opinions of the General Claims Commission: United States v. 
Mexico," this JOURNAL, Vol. 25, (1931), 735, 740. Other anomalous results are pointed out 
by Dunn. Thus in Green's Case (1904) it app2ars that the lack of relatives led to a dropping 
of the claim by the United States. Dunn, Ciplometic Protection of Americans in Mexico 
(1932), 800-302. Against the claim of Way, b2fore tae General Claims Commission of 1923, 
the Mexican Government raised the objection that Way had no relatives who suffered as 
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the incongruity of State A’s requiring State B to pay damages for the benefit 
of the victim's relatives cor unreasonable failure to administer criminal 
. justice, though State A recognizes no liabiity in itself to pay them damages 
for its own failure zo admiaister criminal justice if a crime is committed, or 
the fugitives, after commisting a crime abroad, hide themselves, within its 
own borders.?? 

Professor Borchard, rev.ewing certain of the Mexican claims awards for 
failure of criminal justice. concludes ?* that "damages, when awarded, are 
punitive and not compersatory in character, whatever the language used.” 
His view is that the recovering state turns the award over to the private 
claimant “as a matter of dreside equi;y." But if this is true, the commission 
overstepped its jurisdiction; for it was empowered to settle private claims 
only, not to punish State B (to enable State A to do “fireside equity") nor to 
consider claims of State A In its own right. 

Frederick Sherwood Dunn comes to the same result in his recent Eds of 
Protection of Nationals.9 After quoting both Borchard ?* and Brierly *8 as 
supporting his position that “the finding of responsibility and the fixing of 
damages in such cases seems at bottom to be largely prophylactic in nature,” 
he concludes: "If this pucpcse is admitted, then it becomes possible to devise 
an intelligible test for dsciding when international responsibility exists for 
failure to prosecute and also a suitable mezsure of damages for such re- 
sponsibility.” | 

But there is no reason to entrust such prophylaxis so largely to the chance 
activity of individual fore:gn claimants, nor to refer the recovery to a viola- 
tion of a private interest which has so little social worth that the law does 
not in other circumstances protect it. 


Janes’s did. The award, however, was based on the failure to protect Way; the failure to 
prosecute his attackera was not considered. Durn, Protection of Nationals, 222, note 49. 

33 Applied to the Davies Cese, this rule would g.ve the United States (but not the Davies 
iamily) recovery against Mex co, not measured by Davies’ relatives’ mental suffering for the | 
failure to lock Corona up, bu: measured by the risk to the United States of allowing a man 
known to be dangerously insane to be at large in Mexico. Even if no measurable risk could 
be shown, an award of axemplary damages would ke appropriate as a vindication of the inter- 
national duty to maintain adequate standards of law and administration relating to the con- 
finement of the criminally insane. The United States would recover, not because the 
United States specificelly has been damaged thereby, but for the same reason of convenience 
that has brought it about in national law, that individuals are sometimes permitted by 
statute to retain part or all o^ fines imposed for minor infractions of criminal law, for which 
they bring actions, theoreticilly of course & no more defensible practice than that of the 
claims commission which I critic:ze, but practically justified until the world community has 
a legal organ. 

4 Supra, note 32. E Supra, note 18. 3 Supra, note 1, at 186. 

37 Editorial commert, this JovgNAL, Vol. 21 (1927), 516, 518. 

38 British Year Book of International Law, 1923, 49. 
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DERIVATIVE CITIZENSHIP IN THE UNITED STATES 


By Ernest J. Hover 


U. S. Naturalization Examiner, Honolulu 


Derivative citizenship may be defined as acquired citizenship; it is a status 
of nationality not fixed by birth, but conferred thereafter through the act of 
another. It is a form of indirect naturalization by operation of law. In the 
United States, nationality is acquired derivatively by foreign-born resident 
minors whose parents are naturalized, and prior to September 22, 1922, it was 
acquired by alien women whose husbands were or became citizens. 

Direct citizenship in the United States, as distinguished from derived citi- 
zenship, is acquired at birth by persons born within the territory of the United 
States, subject to its jurisdiction; 1 or by persons “born out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the time of 
their birth citizens thereof”; 2 or by aliens naturalized by decree of court or 
Act of Congress. Derivative citizenship thus exclusively embraces the citi- 
zenship of (1) foreign-born alien minors, and (2) alien women married before 
September 22, 1922. ) 

It is to be observed that in each instance the status of nationality is fixed by 
operation of law. ‘No provision is made for a direct judicial finding, or any 


1 Fourteenth Amendment, Constitution. ‘All persons born in the United States, and not 
subject to any foreign power, are declared to be citizens of the United States" : Act of April 9, 
1866, R. S. 1992; 14 Stat. 27; R. S. 1992; Comp. Stat. 3946; 8 U. S. C. A. 1. The exception 
excludes children born in the United States to a foreign diplomat from acquiring American 
nationality at birth. Case of Elsie Wolcott Ekengren, Solicitor, Dept. of State, Feb. 20, 
1930. 

2 Act of Feb. 10, 1855; 10 Stat. 604; R. S. 1993; Comp. Stat. 3947; 8 U. S. C. A. 6; amend- 
ing Act of April 14, 1802; 2 Stat. 153, adding the qualification: “but the rights of citizenship 
shall not descend to children whose fathers never resided in the United States.” This is a 
limitation upon the passage of citizenship by descent beyond the second generation born 


_abroad, where there has been continuing foreign residence. The Supreme Court has decided 


that to confer citizenship upon the second generation born abroad, the father must be a 
citizen of the United States at the time of the birth of the child, and prior to such birth he 
must have resided in the United States; that is to say, residence in the United States by the 
father, after such child's birth, will not satisfy the stetutory requirement. Weedin, Commr. 
of Imm. v. Chin Bow (1927), 274 U. S. 657, 71 L: Ed. 1284, 47 S. Ct. 772, reversing (C. C. A. 
Wash. 1925), 7 F. (2d), 369; also, contra, Johnson v. Sullivan (C. C. A. Mass. 1925), 8 F. 
(2d), 988; Ex parte Wong Fuey Sem (D. C. Wash. 1927), 20 F. (2d), 148. 

The descent is cast through the father only, and not through the mother; the child of a 
citizen father and an alien mother is a citizen, but cone born of an alien father and a citizen 
mother is not a citizen by virtue of parentage. Borchard, Diplomatic Protection of Citizens 
Abroad, 612; State Dept. Memo., Nov. 27, 1928. The statute does not provide for inherita- 
ble descent of citizenship through women. Moore, Dig., III, 285; Davis v. Hall (S. C. 
1818), 1 Nott & McCord, 292; House Doc. 326, 1906—7, pp. 78 and 125. 
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decree of court, conferring derivative citizenship. Accordingly, prior to the 
Act of March 2, 1929, nc document was issuable to evidence citizenship de- 
rived by a minor or a wife, through the parent or husband, respectively. 
However, from June 29, 1906, until July 1, 1929, in the uniform certificate 
of citizenship issued by the Department of Labor to courts exercising natural- 
ization jurisdiction, provision was made for the entry of names of minor 
children; and until September 22, 1922, for a similar showing regarding the 
name, age, and place of residence of a naturalized citizen’s wife. 
'The Act of March 2, 1929, effective July 1, 1929, provides: 


Any individual over twenty-one years of age who claims to have de- 
rived citizenship through the naturalization of a parent, or a husband, 
may, upon the payment of a fee of $10, make application to the Commis- 
sioner of Naturalization, accompanied by two photographs of the appli- . 
cant, for a certificate of citizenship. . . . Upon proof to the satisfaction 
of the commissioner thet the applicant is a citizen and that the alleged 
citizenship was derived as claimed, and tpon taking and subscribing to, 
before a designated representative of the Bureau of Naturalization within 
the United States, tae cath of allegiance required by the naturalization 
laws of a petitioner for citizenship, such individual shall be furnished a 
certificate of citizenskio by the commissioner, but only if such individual 
is at the time within the United States.? 


This procedure, contemplating individual applications to the. Commissioner 
of Naturalization, now the Commissioner of Immigration and Naturalization, 
through the various distzict directors of immigration and naturalization. au- 
thorizes an administrative finding, based upon the applicable law anc the 
material facts, regardinz each particular instance of derivative citizenship. 
Thus, such certificate of derivative citizenship becomes the best evidence of 
derived citizenship. The executive decision awarding such recognition is 
made tantamount and equal to & decree of court admitting an alien to citizen- 
ship, but is accorded no otaer or greater sanction. 

It remains to consider tne conditions necessary to confer derivative citizen- 
ship in the United States, ard the legal implications of such status. 


Derivative Citizensnip of Foreign-Born Minor Children 


This classification, stzictly speaking, presents the only form of ‘derivative 
citizenship contemplated in the present existing law, in view of the repeal of 
statutes providing for d3rivative citizenship of married women by Section 6, 


3 And continuing: “In all courts, tribunals, and public offices of the United States, at home 
and abroad, of the District ef Columbia, and of each State, Terzitory, or insular possession 
of the United States, the certifcate of citizenship issued under this section shall have the 
same effect as a certificate of rizizenship issued by a court having naturalization jurisdiction.” 
Sec. 9, Act of March 2, 1922, 45 Stat. 1515; 8 U. S. C. A. 399c (8), adding Sec. 33 to the 
Act of June 29, 1906, 34 Stat. 596. One claiming citizenship by naturalization of a parent ' 
is not entitled to a certified copy of such naturalization proceedings, the statute providing an 
exclusive method of evidencing such derived citizenship. In re Olanoff (D. C. Pa. 1930), 
44. F. (2d), 188. 
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Act of September 22, 1922,4 which section, however, did not terminate citizen- 
ship acquired under Section 1994, Revised Statutes,® or retained under Sec- 
tion 4, Act of March 2, 1907,° as hereinafter noted." 

The derivative citizenship of foreign-born minors presents, in general, a 
threefold classification: (A) How acquired; (B) International and domes- 
tic status of a minor’s derivative citizenship; (C) Loss of a minor’s derivative 
citizenship. 


(A) HOW ACQUIRED 


1. In regular course. As early as March 27, 1790, in an Act of Congress 
of that date (1 Stat. 103), it was enacted that the children of persons natural- 
ized under the laws of the United States thereby gained citizenship. Without 
substantial change, the Act of April 14, 1802, provided: 


The children of persons who have been duly naturalized under any law 
of the United States, or who, previous to the passing of any law on that 
subject by the Government of the United States, may have become citi- 
zens of any one of the States, under the laws thereof, being under the age 
of twenty-one years at the time of the naturalization of their parents, 

_ shall, if dwelling in the United States be considered as citizens thereof; 8 


By virtue of this provision, courts have uniformly held that a foreign-born 
minor child, dwelling in the United States at the time of the naturalization of 
the parent, becomes thereby an American citizen. While the construction of 


442 Stat. 1022; 8 U.S. C. A. 10. 510 Stat. 604; Comp. Stat. 3948. 

8 34 Stat. 1229; Comp. Stat. 3961. ? Note 24, infra. 

8 2 Stat. 155; Sec. 2172, R. 8.; Comp. Stat. 4867; 8 U. S. C. A. 7. The remainder of this 
section, reénacted in 1855, became Sec. 1993, R. S., cited note 2, supra. The last sentence 
of this act, applying to those proscribed by any State during the Revolutionary War, is 
omitted by the U. S. C. A. as obsolete. 

? Campbell v. Gordon (1810), 6 Cranch. 176, 3 L. Ed. 190; Boyd v. Nebraska (1892), 143 
U. S. 135, 36 L. Ed. 108, 12 8. Ct. 375; North Noonday Mining Co. v. Orient Min. Co. (C. C. 
Cal. 1880), 1 Fed. 522; Gribble v. Pioneer Press Co. (C. C. Minn. 1883), 15 Fed. 689; U. 8. 
v. Kinkead (D. C. N. J. 1918), 248 Fed. 141, affirmed 250 Fed. 692; In re Tate (D. C. Penna. 
1924), 1 F. (2d), 457; (1862) 10 Op. Atty. Gen. 329; Delaware L. & W. R. Co. v. Petrowsky 
(C. C. A. N. Y. 1918), 250 Fed. 554. 

State jurisdictions, chronologically, as follows: North v. Valk (S. C. 1838), Dud. Eq. 212; 
West. v. West (1840), 8 Paige (N. Y.) 433; Calais v. Marshfield (1849), 30 Me. 511; State v. 
Penney (1850), 10 Ark. 621; O'Connor v. State (1860), 9 Fla. 215; In re Morrison (N.. Y. 
1861), 22 How. Prac. 99; Marshall v. Baldwin (Pa. 1875), 11 Phila. 403; State v. Andriano 
(1887), 92 Mo. 70, 4 S. W. 263; Dorsey v. Brigham (1898), 52 N. E. 303, 177 Ill. 250, 42 L. R. A. 
809, 69 Am. Stat. Rep. 228; Rexroth v. Schein (1903), 69 N. E. 240, 206 Ill. 80; Roek Co. 
Sch. Dist. v. Bolstad (1913), 121 Minn. 376, 141 N. W. 801. And see, Gumm v. Hubbard 
(1888), 11 S. W. 61, 97 Mo. 311, writ of error dismissed (1890), 138 U. S. 496, 34 L. Ed. 
1012, 11 5. Ct. 385. 

\. That children entering the United States when over the age of twenty-one years are ex- 
cluded from the benefit of the act: Boyd v. Nebraska, supra; In re Slobody (1918), 178 
N. Y. S. 514; U. S. ez rel. Betty v. Day (C. C. A. N. Y. 1928), 23 F. (2d), 489; U. S. ex rel. 
Dallas v: Corsi (D. C. N. Y. 1932), 55 F. (2d), 941; In re Conway (1863), 17 Wis. 543; Berry 
v. Hull (1892), 6 N. M. 643, 30 P. 936; Dorsey v. Brigham, supra; Dryden v. Swinburne 
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this act, with only slight dissent, gave it prospective operation,!? there arose 
some question regarding zhe application of the act to foreign-born minor chil- 
dren not resident in the United States at the time of th» parent’s naturaliza- 
‘tion, who entered thereatter during minority.“ 

"To correct this difficulty, aad to impose a clearer definition of the phrase 
“dwelling in the United States,” Section 5 of the Act of March 2, 1907,!? was 
enacted, which provided thet a foreign-born minor child, not in the United 
States when the parent is naturalized, becomes a citizen only from suck time 
as, while still a minor, he begins to reside permanently in the United States. 
By its terms, the act applies to those “born without the United States of alien 
parents.” ‘This classification has been constried to include one “born with- 
out the jurisdiction of the Unated States," so that a child born in the United 
States to a native-born mother and a foreign diplomat would be naturalized 
hereunder by the mother’s regimption of American nationality after her hus- 
band's death prior to Septemker 22, 1922.14 

This provision has beer. helc not to have repealed Section 2172, R. S.; rather, 
each is held to confer rigFts in differing situations, the ezrlier enactment (Sec. 
2172) having reference to a foreign-born child dwelling in the United States 
as a minor at the time of the raturalization of the paren», and the later enact- 
ment (Sec. 5, Act of Ma-ch 2, 1907) applying to a foreign-born child nct in 
ihe United States when zhe parent is naturalized, who may enter thereafter 
during minority.!5 


(1882), 20 W. Va. 89; Young ». Pack (N. Y. 1839), 21 Wend. 389, 26 Wend. 613: Van Dyne 
Naturalization, 201. 

The minor child of one wao teame a citizen under a treaty would derive citizenship 
thereby, as a treaty is to be regarded as much a lew of zhe United States within the meaning 
of this provision as an Act of Congr2ss. Crane v. Reedar (1872), 25 Mich. 303. 

1? Boyd v. Nebraska, supra, Camcbell v. Gordon, supra; U. S. v. Kellar (C. C. Ill. 1882). 13 > 
Fed. 82; State v. Penney, sup-a; O' Zonnor v. State, supra; State v. Andriano, supra; West v. 
West, supra. Consra, that this £c. related only to ch ldren of al ens naturalized be7ore its 
passage : Brown v. Schilling (18561, 3 Md. 74. 

11 That it did not affect the eitisenship of a rainor wko came to the United States aiter his 
father had been naturalized. was Leld in Behrensmeyer v. Kreitz (1891), 26 N.E. 704, 135 
Il. 591. See Conover v. Olc. (1312), 77 A. 1070, 80 N. J. Law 335, for discussion o? this 
mooted point; and compare, State -. Andviano, supra. 

1* 34 Stat. 1229; Comp. Stati 3963; 8 U. S. C. A. 8: “A child born without the United States 
of alien parents shall be deemad a c-tizen of the Un‘ted States by virtue of the naturalization 
of or resumption of Americar citiz-nship by tke parent; Provided. That such naturalization 
or resumption takes place ducing tae minority of such child; And provided further, That the 
citizenship of such minor child saad begin at the time such mincr begins to reside perma- 
nently in the United States.” 

13 Jn, re Camaras (D. C. R. L 1913), 202 Fed. 1013. This provision was in accord with the 
construction earlier given the enac;ment of 1892 by the State Department For. Rel., 1€00, 
13-15; Mr. Hay, Sec’y of Staze, Fa. Rel., 1890, 301; Moore, Dig. III, 470; Hyde, Int. Law 
(1922), I, 647. 

14 Solicitor, Dept. of State, Dase =f Elsie Wolcott ee a Feb. 20, 1930. 

55 TI, S. ex va. Patton v. Tcd (D C. N. Y. 1923), 262 Fed. 243 affirmed (C. C. A. 1924), 
297 Fed. 385, certiorari dismissed (1925), 267 U. 8. 607,69 L. Ed. 311, 45 S. Ct. 228. 
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Thus, the second proviso of Section 5, Act of March 2, 1907, disposed of the 
contention that minors derived citizenship through their parents’ naturaliza- 
tion only if resident in the United States at the time thereof. Further, the 
second proviso is a qualifying definition of the phrase “dwelling in the United 
States," used in the Act of April 14, 1802 (Sec. 2172, R. S.) ; it imposes the re- 
quirement of permanent residence, as distinguished from mere physical pres- 
ence or temporary domicile within the United States, and presupposes a legal 
entry into the United States. 

Accordingly, it is the unexcepted rule that until a minor child of a natural- 
ized parent has begun to reside permanently in the United States, he is an 
alien. In this connection it has been observed that the Naturalization Acts 
of the United States have been careful to limit admission to citizenship to 
those “within the limits and under the jurisdiction of the United States"? 
In Zartarian v. Billings (1907) , 204 U. S. 170, 51 L. Ed. 428, 27 S. Ct. 182, an 
alien minor child who never dwelt in the United States, when coming to join 
a naturalized parent, was held not exempt from the provisions of the immigra- 
tion laws, for the minor was not invested with citizenship until legal entry into, 
and residence within, the United States had been established.!5 

This rule has not been relaxed with the increased stringency of immigration 
restriction. Courts have continued earefully to require that the entry of the 
minor must be a legal entry in order that the minor may derive citizenship 
through his naturalized parent. Unless the minor entered the United States 
in compliance with its laws, it is held that there can be no legal residence suf- 
ficient for the purpose of acquiring citizenship. Thus, temporary physical 
presence in the United States by sufferance cannot be the basis of a claim of 
permanent residence.? In Kaplan v. Tod, Commr. of Imm. (1925), 267 U.S. 
228, 69 L. Ed. 585, 45 S. Ct. 257, the issue of residence was raised where the 
minor child was committed temporarily to the custody of a charitable society 
within the United States, awaiting eventual return to its native land, the 
minor having been adjudged feeble-minded, and not entitled lawfully to enter 
the United States. This objection was made in 1914 at the time of the minor’s 
arrival; deportation was suspended due to war conditions then existing, and 


16 U, S. ez rel. De Rienzo v. Rodgers (C. C. A. Pa. 1911), 185 Fed. 334, 107 C. C. A. 452, 
affirming (D. C. 1910), 182 Fed. 274; Conover v. Old, supra; U. S. ex rel. Dallas v. Corsi, 
supra. ‘This interpretation had been enforced under the earlier statute. Mr, Frelinghuy- 


_ gen, Sec’y. of State, For. Rel., 1885, 394; Van Dyne, Naturalization, 214. 


17 U. S. v. Wong Kim Ark (1898), 169 U. S. 649, 42 L. Ed. 890, 18 S. Ct. 456. 

18 “The limitation to children dwelling in the United States was doubtless inserted in recog- 
nition of the principle that citizenship cannot be conferred by the United States on citizens 
of another country, when under such foreign jurisdiction; and is also in deference to the right 
of independent sovereignties to fix the allegiance*of those botn within their dominions, hav- 
ing regard te the principles of the common law which permits a sovereign to claim, with cer- 
tain exceptions, the citizenship of those born within its territory.” To the same effect, 
U. S. ex rel. Abdoo v. Williams (C. C. N. Y. 1904), 132 Fed. 394. 

19 UJ, S. v. Ju Toy (1905), 198 U. S. 253, 25 S. Ct. 644, 49 a Ed. 1040; Chin Yow v. v. S. 
(1908), 208 U. S. 3, 52 L. Ed. 369, 28 S. Ct. 201. 
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the ectual order of deportation was not made until 1923. Meanwhile, the 
father had become a citizen by naturalization in 1920. Despite this long 
period in the United States i» was held, in view bf the fact that such entry was 
not a legal entry, but rather a permissive ane oily, that “residence within the 
United States,” in the meanirg of the statute, nad not been established, and 
that the minor had not become a citizen thrcigh the naturalization of her 
father during her minority ?? 

The illegality of 3 minor’s entry may arise Mom false statements made in 
procuring an immigration visa under Section 4 of the Immigration Act of 
1924,?! which authorizes ncn-quota visas for an immigrant “who is an unmar- 
ried child, under twenty-one vears of age, of a citizen of the United States.” 
Such false representations will divest the mino-'s subsequent residence in the 
United States of the required legal character contemplated by law, and 
render the same ineffective as a basis for a valid claim of derived citizenship.?? 

A distinction has been drawn between the permissive entry of a member of 
excluded classes where legal cbjections have b-en raised, as in the foregoing 
case, and the entry of an otherwise non-excluded minor alien permitted by 
mistake of law or fast. In Ex parte Kazan, (D. C. Tex. 1925), 5 F. (2d), 243, 
the minor children cf a naturalized citizen, not in any excluded class, entered 
by authorization and resided for more than :ixteen months in the United 
States, before the question "vas raised that they aad entered by way of Mexico 
without having resided there:r for tv;/o years, as required by existing law. In 
holding that these minors had become citizens, and could not be deported as 
aliens under the Act of February 5, 1917, "mere. y because they were admitted 
by mistake of law cr fact,” the court stated: “I have no doubt that if these 
applicants had entered surreptitiously or deliberately in defiance of law, or 
belonged to any of the exehided classes, their entry into and residence in the 
United States would not confer the eiüzensaip which they claim.” 

2. Derivative Citizenship acquired by “Resemption of American Citizen- 
ship.” Section 5, Act of March 2, 1907, provides that “resumption of Ameri- 
can citizenship by the parent” ?? has the same efect upon the status of a minor 
child as naturalization of zhe parent. This prcvision was designed largely to 
meet the case of the foreign-born minor child of an American womar who, 
after the termination of asr marrisge wich a foreigner, resumed American 

20 The indulgence of immigrat-on officers and of the Department of Labor in not deporsing 
the defective minor alien whe Lad b2en permitted to ent-r temporarily under bond, did not 
estop the government f-om claiming tha? euch child was not dwelling in the United States 
so as to become a citizen on the naturalizazion of the facher. U.S. ex rel. Goldman v. Tod 
(D. C. N. Y. 1924), 3 F. (2d), 836. While the minor was at Ellis Island, she was to be re- 
garded as stopping at tae boundary line and kept there unless and until her right to enter 
should be declared. Zartarian t$. Billings, supra. Also, Nishimura Ekiu v. U. S. (18€2), 142 
U. S. 651, 35 L. Ed. 1146, 12 S. Ct. 336. : 

21 Ag amended by the Act of May 29, 1928, Sec. 2, 8 T. S. C. A. 204 (a), 45 Stat. 1009. 

2 U. S. ex rel. Gaudelli v. Maxwell ‘D. C. N. Y. 1932), 60 F. (2d), 655; U. S. ex rel. Dallas 
v. Corsi, supra. 

?! Note 12, supra. 
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citizenship by establishing residence in the United States as provided in Sec- 
tion 3 of the same act.?* — 

Since this section was repealed by Section 7 of the Act of September 22, 
1922,25 Section 3 thereof providing that an American woman did not lose her 
citizenship through marriage to an alien, Section 5 of the Act of March 2, 1907, 
defining the derivative citizenship of minors, is rendered largely inoperative in 
future as to the effect of resumption of citizenship by reason of the diminished 
range of resumed citizenship, but its validity is unimpaired as to the descent 
of citizenship resumed before September 22, 1922, and applies generally to 
cases of resumed citizenship which may still arise under the Act of September 
22, 1922, or other provisions of the law. 

Ás an instance of the application of Section 5 to a given state of facts aris- 
ing after September 22, 1922, it appeared in Petition of Drysdale (D. C. Mich. 
1927), 20 F. (2d), 957, that the petitioner was born in India in 1884 of an 
American mother and British father. Petitioner's mother had been born in 
India of American parents while they were residing abroad in the mission 
field, and she was, therefore, born an American citizen. The petitioner's par- 
ents came to the United States when he was one year old, and established here 
a permanent residence. After his father's death in 1901, when petitioner was 
seventeen, his mother continued to reside in the United States until her death. 
It was held that by reason of the dissolution of the marriage, his mother, who 
then resided in the United States, resumed her former status as an American 
citizen, which, having attached to the mother during the minority of her son, 
likewise invested him with citizenship in the United States, under the provi- 
sions of Section 5 of the Act of March 2, 1907. It follows that full effect is 
given to Section 3 of that act in issues arising thereunder after its repeal, 
where the rights therein secured had matured before its repeal on September 
22, 1922.79 

3. Derivative Citizenship of Step-Children. A second instance of deriva- 
iive citizenship arising through the mother's status relates to the citizenship 

24 Sec. 3 was as follows: “Any American woman who marries a foreigner shall take the 
nationality of her husband. At the termination of the marital status she may resume her 
American citizenship, if abroad, by registering as an American citizen within one year with a 
consul of the United States, or, if residing in the United States at the termination of the 
marital relation, by continuing to reside therein.” 34 Stat. 1228; Comp. Stat. 3960. 

“Sec. 4. That any foreign woman who acquires American citizenship by marriage to an 
American shall be assumed to retain the same after the termination of the marital relation 
if she continue to reside in the United States, unless she makes formal renunciation thereof 
before a court having jurisdiction to naturalize aliens, or if she resides abroad she may re- 
tain her citizenship by registering as such before a United States consul within one year after 
the termination of such marital relation.” (Repealed, Sec. 6, Act of Sept. 22, 1922.) 

45 42 Stat. 1022; Comp. Stat., Sup. 1923, 4858a-4358d, 3961a, 3961b. 

26 This was the rule observed by the Solicitor, Dept. of State, Feb. 20, 1930, in the case of 
Elsie Wolcott Ekengren, note 14, supra, holding that in the case of a child born in the United 
States of a native American woman who, at the time of the child’s birth was the wife of a 


foreign diplomat, the child became a naturalized citizen after the husband’s death, prior to 
Sept. 22, 1922, by which the wife, and mother, resumed American nationality. 
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of step-children. "Heforé the Act of September 22, 1922, upon the marriage 
of a resident alien widow, not of excluded races, with a citizen, her infant child 
dwelling with her also became naturalized by virtue of the citizenship which 
she so acquired.2?7 Also, a step-child, being a minor and residing with his 
mother and step-father in this country, was naturalized by force of the latter’s 
naturalization, prior to September 22, 1922.28 

Ir short, where an alien mother aa citizenship through her re-mar- 
riage under the law in force until September 22, 1922, either through marriage 
to a citizen or through the subsequent naturalization of her husband, her minor 
children of a prior marriage, if resident in the United States before attaining 
the age of twenty-one years, gained American nationality derivatively.?? 
It has been said to be a doctrine of the common law that the wife and minor 
chilcren took the nationality of the husband and father, and in the case of 
step-children, where the natural fatker is dead, of the step-father.®° 

Under the present status of a married woman, since she no longer acquires 
citizenship through marriage, her foreign-born infant child of a prior marriage 
does not now take the nationality of the step-father. Since September 22, 
1922. the naturalization or citizenship of the step-father has been, and is, in- 
effective to clothe the minor foreign-born step-child with citizenship; if citi- 
zenstip is to be derived during minority it must arise from the mother’s 
separable naturalization.*! 


2" The mother’s citizenship arose from the Act of Feb. 10, 1855, as reénacted Aug. 9, 1888: 
“Any woman who is now or may hereafter be married to a citizen of the United States, and 
who might herself be lawfully naturalized, skall be deemed a citizen.” 10 Stat. 604; R. S. 
1994; Comp. Stat. 3948; repealed, Sec. 6, Act of Sept. 22, 1922, 42 Stat. 1022, 8 U. S. C. A. 9. 
That the mother’s children so acquired citizenship through her re-marriage was decided in 
U.S. v. Kellar (C. C. IIl. 1882), 18 Fed. 82; Gumm v. Hubbard (1889), 11 S. W. 61, 97 Mo. 
311, 10 Am. St. Rep. 312; People v. Newell (N. Y. 1885), 88 Hun. 78, affirming 1 How. Prac. 
(N. 8.) 8; In re Cimoreili (N. Y. 1915), 155 N. Y. S. 509, 91 Misc. Rep. 604; In re Bishop 
.(D. C. Wash. 1927), 26 F. (2d), 148. 

28 The son of alien parents, whose father died an alien, but whose mother remarried, be- 
came a citizen if his step-father, during the mother's lifetime, and the son's minority, kecame 
acitizen. U.S. v. Rodgers (D. C. Pa. 1906), 144 Fed. 711; In. re Graf (D. C. Md. 1922), 277 
Fed. 969; Behrensmeyer v. Kreitz (1888), 125 Ill. 141, 17 N. E. 232; Hyde, Int. Law (1922), 
I, 647; Moore, Dig., III, 473-483; Van Dyne, Naturalization, 220-223; Case of John Haber- 
acker, For. Rel., 1891-2; Mr. Hay, Sec’y of State, For. Rel., 1900, 13-15. 

22 Bus this yas not because the naturalization of the step-father (or his citizenship) ` was 
that of a ‘parent’; rather, because the mothe- thereby became a citizen, which statis the 
minor acquired derivatively. That a step-father is not a ‘parent’ within the meaning of the 
Acts of April 14, 1802, and March 2, 1907, see In re Bishop, note 27, supra. 

3? In ve Page (D. C. Cal. 1926}, 12 F. (2d), 135. 

31 Corsidering the effect of the mother s re-marriage upon her foreign-born minor child of 
‘a former marriage, where the step-father is a citizen, or naturalized, the State Department 
has ruled: “Minor children by a former martiege also become citizens provided they reside 
in the United States during their minority, and subsequent to the marriage of the mother. 
It should be carefully observed. however, that Section 1994 of the Revised Statutes was 
repealec by the Act of September 22, 1922, so that alien women married to American citizens 
after the passage of the Act just mentioned do not acquire American citizenship, and their. 
children accordingly would not be naturalized by the act of marriage.” State Dept., Memo., 
Oct. 20, 1928. 
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_ 4, Mother's Sole Naturalization as a Basis for Datoahon Citizenship. 
From the foregoing it would seem to appear clearly that where the mother, as 
a feme sole, after the termination of a prior marriage, acquires citizenship, 
her minor children will derive nationality thereby. The point to be observed 
is that either the natural father is deceased, or that such marriage relation has 
terminated, leaving the mother, in respect to her minor children, the “head of 
the family.” As early indicated by Cockburn, in his work on Nationality: 
“When a woman, by the death of her husband, becomes the head of the family, 
her naturalization should carry with it the same consequences, as regards the 
children, as would have attended that of the father had he been living.” 

While few cases have ruled expressly on the effect of the mother’s sole natu- 
ralization, where there has been a divorce of the parents, and the natural 
father of such foreign-born minor survives, as distinguished from the case of 
termination of marriage by the death of the husband, the Attorney General 
stated in 1929: “It has been repeatedly held, both before the enactment of 
1907, and since the repeal of that act, that where the father is not living, or 
where the marital relationship has been otherwise terminated and the mother 
has custody of the minor child, the latter becomes a citizen through the natu- 
ralization of the mother.” 32 | 

There remains to be considered the effect of the mother's sole naturalization 
upon the citizenship of resident foreign-born minors, during coverture, where 
the father is, or remains, an alien. Itis apparent that this question could not 
have arisen during the period from March 2, 1907, to September 22, 1922, for 
the reason that during that period a married woman could not aequire a 
citizenship status separate and apart from that of her husband. Prior to 
March 2, 1907, there was no statute of the United States which covered the 
citizenship of an American woman who married an alien.?* The present 
derivative citizenship statutes contemplated a state of facts wherein the 
husband's nationality was controlling, and wherein a woman, during cover- 
ture, could not have separable nationality, at least since March 2, 1907. In 
consequence, the definition of the phrases "persons who have been duly 
naturalized,” and "parents," used in the Act of April 14, 1802, and of the term 
“parent” in Section 5, Act of March 2, 1907, in legal effect embraced only 
. Àhe male parent where the marital community existed, and could include the 
female parent only as a feme sole, the one exception being the instance above 
considered of her re-marriage, and the resulting derivative citizenship possible 
thereby to minor children of a former union. 

Since the Act of September 22, 1922, permits the wife to procure citizenship 
independently of her husband, a difficulty arises as to the status of foreign- 
born resident minor children, the natural father remaining an alien, and the 
marriage relation continuing, when the mother alone is naturalized. The 


32 Citizenship of R. Bryan Owen (1929), 36 Op. Atty. Gen. 197, citing In re Lazarus, infra; 
Petition of Drysdale, supra; Roa v. Collector of Customs (1912), 23 Philippine Rep. 315, 
341; Brown v. Shilling, 9 Md. 74; Van Dyne, Citizenship, 118. 

33a In re Fitzroy (D. C. Mass. 1925), 4 F. (2d), 541. 
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: | 
issue is- whether or not the earlier statutes are to be construed as amended by 
implieation, so as to include the mother during coverture as a “parent,” al- 
though such situation was not within the purview of the present laws at the 
time-of their enactment? The Department of Labor recently determined 
that.a foreign-born minor child does not derive cisizenship through the 
naturalization of the mother, the father being an alien and the ae tie 
continuing intact. 

A similar view on this point is presented in an opinion of thie Attorney: 
General, considering the case of the mother’s sole naturalization during mar- 
riage, in which, however, the decision was rested on the fact that during the 
child's minority the marriage was terminated by the fataer's death. In hold- 
ing that the minor child was not clothed with American nationality by reason 
of the mother’s separate naturalizaticn, during the alien father’s lifetime, the 
Attorney General stated: “The authorities plainly negative the idea that: 
minor children acquire a citizenship status by reason of the naturalization of 
the mother during the lifetime of the father and while the family is living to- 
gether, and I am aware of no instance where a court has so held." 53 In sup- 
port of this view, viz., that the Cable Act did not by implication amend the 
earlier derivative Ends statutes so as to include a married woman during 
coverture as a “parent,” the Attorney General cites the language of the House 
Committee who reported the bill which became the Act of September 22, 1922, 
as follows: “This bill in nowise affects the status of children." 34 

The only decision by a federal court on this question which appears in the 
published reports, ruled that the sole naturalization of the mother during 
coverture did not change the nationality of her foreign-born minor children of 
that marriage. But despite this disposition to regard the status of a sur- 
viving male parent as controlling, there is some indication that in the case of 
divorce, although the natural father is living, and remains an alien, if the 
mother has legal custody of the minor in the United States, and the natural 
father resides abroad, the mother’s naturalization will confer American na- 
tionality on such minor child.?9 

33 Citizenship of R. Bryan Owen, supra, ecneluding: “While the considerations herein 
suggested seem persuasive, if not conclusive, against the view that R. Bryan Owen acquired 
citizenship at the time his mother resumed her American citizenship, your inquiry does not 
require that point to be passed upon categorically.” 

31 Cong. Doc. 7957, 67th Cong., 2d Sess. (H. R. 1110); and see, to the same effect, debate 
on the bill, Cong. Reo., 67th Cong., 2d Sess., Vol. 62, pt. 9, pp. 9044-9057. 

3 In re Citizenship Status of Minor Children Where Mother Alone Becomes Citizen - 
Through Naturalization (D. C. N. J. 1928), 25 F. (2d), 210: “The proper interpretation . 
of the laws governing the status of minor children in naturalization matters is to limit their 
rights to those which will conform to the status of their father; this despite any apparent 
ambiguity appearing in the use of the word ‘parent’ in Section 5, Act of March 2, 1907, and 
the word ‘parents’ in Section 2172, R. S." 

35 In re Lazarus (D. C. Ga. 1928), 24 F. (2d), 248. The resumption of American citizen- 
ship by the mother, through naturalization, which she had lost by marriage, was held to. 


naturalize her minor daughter born abroad, then in the mother’s legal custody in the United 
States, the divorced husband residing in Germany and retaining German nationality. The 
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The rule observed by the Department of. State where this question arises, 
appears to be in agreement with the views advanced by the Attorney General, 
and the district court of New Jersey, regarding the ineffectiveness of the 
mother’s sole naturalization during marriage to alter the nationality of her 
minor foreign-born children; but in the case of divorce, the State Department 
holds that citizenship may be derived by such children, providing they are 
legally in the custody of the mother, by reason of her separate naturalization, 
witaout the other conditioning facts which seem to be stressed in the decision 
of the district court of Georgia.?* 

5. Adoptive Children. Derivative citizenship in the United States is not 
acquired by a minor foreign-born child through its adoptive parents. The 
adcption of a minor child does not of itself affect its citizenship status. If an 
alien at the time of adoption, nationality is not acquired through adopticn by 
citizens of the United States.38 Similarly, the adoption of an infant citizen 
by aliens residing here does not divest the minor of citizenship.?? 

6. Illegitimate Children. Foreign-born illegitimate children of an alien 
father *? and alien mother may acquire American nationality derivatively 


court pointed out that Sec. 5, Act of March 2, 1907, was not repealed by the Act of Sept. 22, 
1922, and limited its holding to the particular facts presented in the decision. 

37 The Department holds that a child does not acquire American citizenship through the 
naturalization of his mother unless the parents are separated and the child is legally in the 
custody of the mother." Memo., State Dept., Feb. 10, 1933. 

38 Powers v. Harten (1918), 167 N. W. 698, 188 Iowa 764; Moore, Dig., ITI, 484—5; Hyde, 
Int. Law, I, 648; For. Rel., 1906, I, 288-90; ibid., II, 1015; Mr. Freylinghuysen, Sec'y of 
Staze, Feb. 20, 1884. State Dept., Memo., Oct. 29, 1928: “Since naturalization cannot be 
acquired except in accordance with statute provisions, and as the effect of adoption in the 
United States depends upon the laws of the several states, it would seem clear that adoption 
of an alien minor by American citizens does not confer American citizenship upon the adopted 
child, there being no law of Congress providing for naturalization in that manner, and the 
several states being without authority to confer American citizenship by state law." 

st Cabrillos v. Angel et uz. (C. C. A. 9th, 1922), 278 Fed. 174; In re Voluntary Adoption 
of Minor (1927), 226 N. Y. S. 445, 130 Misc. Rep. 793; Ex parte Kwock Seu Lum (D. C. 
CaL 1922), 287 Fed. 363: the adopted son of native-born citizens, born in China, of Chinese 
parentage, is not an American citizen. ; 

4" ]llegitimate children born abroad of American fathers, do not in any ease, acquire citi- 
zenship derivatively. In such case the law in point is the Act of Feb. 10, 1855, Sec. 1993, R. S., 
note 2, supra, conferring citizenship at birth upon minors born abroad of American fathers. 

Without subsequent legitimation, an illegitimate child of an American father, the former 
born abroad, does not acquire American nationality. Guyer v. Smith (1864), 22 Md. 239, 
85 Am. Dec. 650; Peck v. Venezuela, International Claims, 1885, Moore's Int. Arb., 2257. 
The children of an American citizen by “secondary wives", if born abroad, are not citizens 
of the United States by birth. Mason ez rel. Chin Suey v. Tillinghast (C. C. A. Mass. 1928), 
26 F. (2d), 588. The daughter of an American citizen born in China of a polygamous mar- 
riage is not entitled to enter as a citizen. Ng Suéy Hi v. Weédin (C. C. A. Wash. 1927), 21 
F. (2d). 801, affirming Ez parte Hi, 20 F. (2d), 266. IR legitimate half-castes born in semi- 
barbarous countries of an American father and a native woman are not American citizens. 
Moore, Dig., III, 287. Such decision was entered with express reference to half-castes born 
in Samoa of American fathers by Samoan women with whom the fathers lived “fa’a Samoa”. 
Senate Ex. Doc. 31, 50th Cong., 2nd. Sess., 1888, 55. An early view of the State Depart- 
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through the subsequent naturalization of the father; or the mother as a feme 
sole where no marriage has been solemnized with the putative father." Thus, 
an illegitimate child who emigrates to the United States as a member of the 
. family of his reputed fathar, the wife being his mother, becomes a citizen 
upon the naturalization of she father while the child is a minor.*^ This fol- 
lows from the fact that the minor child derives citizenship directly through 
the putative father, and not through the mother. It is material in such 
cases that the naturalized father shail have married the mother of such illegiti- 
mate child, or otherwise leg-timated the minor in accord with the state law of 
his domicile, and shall have been naturalized during the child’s minority.** 

Where there has been nc subsequent legitimation of the child, it appears 
that the unmarried mother’s separate naturalization will effect the naturaliza- 
tion of her illegitimate children resident in the United States before their 
majority.*® 


men: was that children born in China of legitimate unions between native American citizens 
end Chinese women acquire American nationality at birth, with the qualification that such 
would not be the case if the father was a citizen of one of the States which prohibit marriage 
with Chinese. Mr. Bayard, Sec y of State, For. Rel., 1885, 171. 

The effect of subsequent legitima*ion, as to descent of dit zendhio, appears to be in doubt, or - 
at least dispute. Note Ng Suey Hi v. Weedin, supra, and Louie Wah You v. Nagle (C. C. A. 
Cal. 1928), 27 F. (2d), 573. Prior to these decisicns there had been an earlier announce- 
ment that legitimation would renove the defects of illegitimacy, by a state supreme court, 
the State Department, and the Attorney Generai. Dale v. Irwin (1875), 78 III. 170; (1920), 
32 Op. Atty. Gen. 162; Mr. Hay, Bec'y of State, For. Rel., 1901, 512: The difficulty of this 
position clearly appears from the determination of the Supreme Court in Weedin v. Chin 
Bow, supra, note 2, which is based on the principle that citizenship arising from foreign birth 
must be cast at birth. There is cuthority under the common law that legitimation does not 
confer nationality. Piggott, Na-ionality, 54. Mr. Borchard states: “This would appear 
to be the better opinion uncer the American law, since under Section 1998, R. S., citi- 
zenship must be cast at birth.” Op cit., 613. 

41 Illegitimate children born abroad of a tien mother, the father being an alien, may in some 
cases acquire American nationality derivatively. While it appears, under a strict view, such 
children may not claim througà tke mother under Sec. 1993, R. S., as has been pointed out by 
Flournoy, this JouRNAL, Vol. 23 1929), p. 36, citing Moore, Dig., III, 285, and Van Dyne, ` 
Citizenship (1907), 49 (and see, second paragraph, note 2, supra; also Acosta y Foster v. 
Spain (1871), Moore's Int. Ard. 2462), ther2 is authority that the State Department, “on a 
free construction of the statute," will recognize descent of citizenship in the minor, through 
the mother. Hyde, Int. Law, (1922), I, 617, citing Mr. Ames, Actg. Atty. Gen., April 7, 
1920. The present rule of the State Department has been stated as follows: “The Depart- 
ment has repeatedly held that a child born abroad of an unmarried American mother ac- 
quires American citizenship. If, however, the child's father is an alien, and its birth is 
subsequently legitimated, in accordance with the lews of the foreign country wherein the 
legitimation is alleged to have oceurred, the child loses its num to American citizenship." 
Memo., Oct. 27, 1932. 

42 Dale v. Irwin, supra; Blythe z. Ayres "(1892), 96 Cal. 532. 

48 Contra, Guyer’s Lessee v. Smith (1864), 22 Md. 239, 85 Am. Dec. 650. But see, Sec’y of 
State Hay to Mr. White, March 3, 1899. ' | 

44 Hyde, Int. Law (1922), I, 647 Van Dyne, Naturalization, 223. 

55 Thus, in the case of a native-Forn woman's resumption of citizenship, or naturalization, 
after loss of American nationality, the State Department has ruled: “In respect of illegiti- 


& 
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(3) INTERNATIONAL AND DOMESTIC STATUS OF A MINOR'S 
DERIVATIVE CITIZENSHIP 


1. Domestic Status. The status of American nationality impressed upon 
eligible foreign-born resident minors by reason of a parent’s naturalization, 
or resumption of citizenship, is vested by operation of law. No express act 
of the child upon attaining majority is required, or necessary, for the purpose 
of absolving such person from his nationality of origin. If the minor con- 
tinues to reside in the United States after majority, there appears to be no 


‘method provided by which the nationality of origin can be retained, or Ameri- 


can allegiance renounced. The foreign-born son of a naturalized German 
unsuccessfully sought discharge from compulsory military service in the army 
of the United States on the ground that he wes an alien enemy, where it ap- 
peared that his father had been naturalized while the son, as a minor, was 
resident in the United States. U.S. v. Kinkead (D. C. N. J. 1918), 248 Fed. 
141, affirmed 250 Fed. 692.. It was early held that, regardless of an intention 
to resume foreign residence, and to engage in business in the foreign country 
of birth, a person whose father had been naturalized during the former’s resi- 
dence in the United States, as a minor, was, £s a matter of right, entitled to 
an American passport. (1876), 15 Op. Atty. Gen. 114. 

2. Naturalization Record in Derivative Citizenship. The record created by 
the parents petition for citizenship, and by the certificate of citizenship there- 
after issued, regarding minor children, is not »onclusive as to the fact of de- 
rivative citizenship. The inclusion or exclusion of the name of a minor child 
on the parent’s certificate of citizenship is immaterial to the operation of the 
law. The fact of minority and permanent residence on the part of the minor 
after.the parent’s naturalization confers citizenship upon such minor despite 
the omission of the minor’s name from the certificate. In re Hennig (D. C. 
N. Y. 1918), 248 Fed. 990. Parol evidence may be received to prove the 
minority and residence of such child claiming derivative citizenship.*® 

. By the same rule, the inclusion of the name of a minor on the father’s cer- 
tificate does not estop the United States to deny such minor’s citizenship, by 
placing in issue either the fact of minority, or the question of permanent resi- 
dence at the time of the parent’s naturalization, or thereafter pror to attain- 
ing majority. U.S. ex rel. Goldman v. Tod, supra. 

3. Legal Status of a Certificate of Derivat:ve Citizenship. By according 
a certificate of derivative citizenship the same status as a certificate issued 
under a decree of court, at the hands of "publie officers of the United States, 
at home, and abroad,” it appears that the former may be entitled only to 
qualified recognition from the Department of State. That is, while it has 
been stated that the State Department "possesses no power to vacate decrees 


mate children of an American woman born abroad of alien father, the mother’s separate 


naturalization will vest citizenship in the child." Memo., Nov. 27, 1928. 
** Gribble v. Pioneer Press Co. (C. C. Minn. 1883), 15 Fed. 689; Prentice v. Miller (1890), 
23 Pac. 189, 82 Cal. 570; Belcher v. Farren (1891), 26 Pac. 791, 89 Cal. 73. 
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of naturalization (or grants of citizersh p) ," it exercises, under the direction 
of ihe President, plenary furisdictior over the conduct of foreign relations, 
and thus is entitled to hold, “so fax as any action of its own is concerned,” 
that a grant of citizenship is Pere if it appear that such certificate has been 
illegally obtained.** 

While no judicial determinstion has keen made concerning the.legal char- 
acter of administrativelv-issued certicicetes of derivative citizenship, the fol- 
lowing conclusions appear to follow, by analogy, from the judgments of courts 
concerning the usual judicially -issued ce-tiflcates of citizenship: First, since 
a publie grant of political privileges -s -nvolved, it is an act of sovereignty, 
. analogous to a public grart of land, or of the exclusive right to make, use, 
and vend a new and useful nvention. Johannessen v. U. 8. (1912), 225 U.S. 
227,56 L. Ed. 1066, 32 S. Cz. 513. Assuch, a certificate of derivative citizen- 
ship, as in the case of the usual decree of naturalization, can have no con- 
clusive effect against that sovereignty which authorized its issuance, where 
the same was either fraudulently o? ilegally procured. While statutory 
authority for canceling the letter is provided in Section 15, Act of June 29, 
1906,48 it appears that the power to cencel illegal or fraudulent grants of 
citizenship inheres in the federal authorEy separate and apart from any pro- 
vision of statute. 

These consicerations relete to a direct attack. Itis apparent that any at- 
tack upon a derivative citizenship, otb»r than a direct proceeding by the 
United States, must be a collateral aztack. No direct attack, perhaps, will 
lie at the suit of a private -rdividualj? «r at the instance of a state officer,*: 
as has been ruled in the cas of certificates issued by decree of court. In col- 
lateral attack, a grant of citizenship raa7 not be impeached, or annulled, un- 
less the instrument. of the grant shows upon its face that itis void. This last 
exception to the general ru.e kas beer authoritatively recognized only in the 
case of certificates of citizenskip issued -o aliens who were racially ineligible 
to naturalization. 

47 Moore, Dig. IIT, 501; Hyde, Irt. Law (1922), I, 651; Moore, Int. Im TII, 2586, de- 
eision of Commander Bertiratti, as umpire of Costa Rican Commission; (1871), 13 Op. 
Atty. Gen. 376. 

4834 Stat. 601; Act of March 4, 1913, 37 Stet. 737; Act of May 9, 1918, 40 Stat. 544; 
Comp. Stat. 4374; 8 U. S. C. A. 405. 

49 U, S. v. Norsch (C. C. Mo. 2890), 42 Fec 477; Annual Message, Pres. Harrison, Dec. 1, 
1890; Wallace v. Adams (1903), 204 U. S. 413, &l L. Ed. 547, 27 S. Ct. 363, recognizing the 
constitutional power of Congress to authcrize taat all judgments of territorial courts con- 
ferring citizenship upon Indians >e seb aside, snd inquired into de novo. 

59 Pintsch Compressing Co. v. Bergin (C. 2. Mass. 1897), 84 Fed. 140; In re McCarran 
(1894), 29 N. Y. S. 582; 23 L. R. A. 654, affirni«d (1897), 44 N. Y. S. 695; Commonwealth 
v. Paper (Pa. 1868), 1 Biew. 283; In rt Shaw (1892), 2 Pa. Dist. R. 250; Raymond v. 
Raymond (C. C. A. 1896), 1 Ind Terr. 334, £7 & W. 202. 

5t Petersen v. State (1905), 88 S. W. 81, ©) Tex. Civ. A. 175; U. S. v. Anderson (D. C. 
Idaho 1909), 169 Fed. 201; contre, Inre Maco_use-’s Petition (1912), 85 A. 149, 237 Pa. 132. 

S Yamashita v. Hinkle (1922) 260 U. £. 199. 67 L. Ed. 209, 43 S. Ct. 69; In re Takuji 
Yamashita (1902), 70 Pac. 482, 30 Wash. 232, © L. R. A. 671; In re Gee Hop (D. C. Cal. 
1895), 71 Fed. 274. And see, Ozawa v. U. 5. 1972), 260 U.S. 178, 67 L. Ed. 199, 43 S. Ct. 65. 
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4. International Status of Derivative Citizenship of Minors. Itis apparent 
that the foreign-born minor children of aliens who are naturalized by opera- 
tion of our domestic law, may be divested, without any action of their own, of 
a preéxisting allegiance affixed by reason of their birth. While naturalization 
conventions have been arranged by the United States with all of the South and 
Central American republics, excepting Bolivia, Cuba, Venezuela, and.Guate- 
mala, and with eight European governments,?? in which our naturalization of 
their citizens is granted recognition, no provision exists in any regarding the 
effect of such naturalization upon minor children. In general, it is the rule 
of international law that the allegiance of such child is determined by the 
laws of that one oi the two countries in which he actually is. Upon attaining 
majority, if the double claim kas not sconer been dissolved, the individual has 
the right to elect which of the two allegiances he will retain.54 

While the United States can maintain successfully that the effect of its 
naturalization of the minor by operation of law is in no wise dependent upon 
the consent of the country of origin, and while that position can be enforced 
in the United States and in any third country, it is recognized, in the event of 
‘such naturalized eitizen's return to his native country, that such naturali- 
zation may not be enforceable against the claim of the native country, as- 
serting the continuing character of the original nationality, and the alleged 
indefeasible nature of the native allegiance.99 This is but a recognition 
on the part of the United States of the rule of international law that states 
with conflicting claims to the allegiance of a particular individual are, in the 
absence of treaty, constrained to yield to the municipal law of the state having 
jurisdiction of the person. 

It would seem that the act of an eligible alien in applying for a certifi- 
eate of derivative citizenship in the United States upon his majority, would 
constitute definitely an act of election; and should resolve any conflict of dual 
allegiances, particularly in the case of those whose native sovereignties recog- . 
nize the rule of a voluntary election by their former nationals. 


(c) LOSS OF A MINOR'S RIGHT TO DERIVE CITIZENSHIP IN THE UNITED STATES 

The right of a foreign-born minor alien, resident within the United States 
during minority, whose parent is a naturalized citizen, to be accounted an 
American national upon attaining the age of a a years, 1s subject to 
impairment in at least two particulars. 

1. By the Minor’s Abandonment of Residence in the United States. Under 
this classification occur the instances of minors whose residence in the United 
States 1s interrupted by a renewal of foreign domicile, with later return to the 
United States after majority. In cases where the parent became natura'ized 


59 Great Britain, Portugal, Belgium, Norway, Sweden, Denmark, Bulgaria, and Czecho- 
slovakia, to which should be added Germany, Austria, and Hungary, by reason of their en- 
forced recognition of American naturalization of their nationals in the treaties of Versailles, 
St. Germain, and Trianon, respectively. 

5! Moore, Dig., IIT, 532; For. Rel., 1892, 189; For. Rel., 1907, I, 516. 

. © Borchard. 0p. cit. 542; Hyde, Int. Law (1922), I, 665. 
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subsequent to the first residence of the child, iv appears that the child cannot 
validly claim derivative citizenship. This follows from the clear require- 
ment of statute that the citizenship of su2h minor child shall begin at the 


time such minor begins to reside permanently in the United States. The fact 


that a minor, during minority, had resided in the United States, was ineffective 
‘to bestow American nationality through the father’s naturalization after the 


minor’s resumption of a foreign domicile, although the parent’s naturalization ' 


occurred during the child's minority, when the son renewed American residence 
sixteen years later, after majority. Nor could the continuing domicile of the 
father in this country be imputed to the child. U.S. ez rel. Betty v. Day 
(C. C. A. N. Y. 1928), 23 F. (2d), 489.96 

2. By the Pareni’s Loss of American Nationality, or Revocation of his 
Naturalization. The parent’s American nationality, acquired by naturali- 
zation, rnay be lost through voluntary expatriation.5* Cancellation of the 
certificate of citizenship for fraud or illegality in the procurement thereof, 
or for foreign residence, as provided in Section 15, Act of June 29, 1906, is 
founded in a judicial finding that the person to whom the certificate was 


issued was never an American citizen. Tais provision for cancellation does _ 


not define the status of such naturalized citizen’s minor children or wife, who 
-may have been entitled originally to claim derivative citizenship through the 


canceled naturalization. ‘Whi-e there has been expression of opinion by the : 


Supreme Court that a grant of zitizenship is analogous to a Federal land grant, 
wherein rights accrued thereurder may be enforceable despite the original in- 
validity of the grant, Attorney General Mitchell was of the opinion that “the 
analogy does not extend so far as to afford to & wife or child of an alien who 
had fr audulently obtained naturalization papers the same protection which 
equity hes given to bona fide purchasers of land.for which Federal grants had 
been fraudulently obtained.” 99 . 

This view was expressed in the case of one Pietro Mariani, who left the 
United States for his native ccuntry of Italy shortly after his naturalization 
herein 1919. He was marriec in Italy in 1921, and a child was born of this 
union in 1923. Due to his long absence from the United States, beginning 
within less than five years from the date of his naturalization, he was subject 
to the presumption that his neturalization.-had been abandoned, under the 
terms of Section 15, Act of June 29, 1906, as noted above, and on that ground 
his naturalization was canceled by decree of court in 1925. Thereafter, Mari- 
ani returned to the United States, his family remaining in Italy. Later, upon 
the application of his wife end minor child for immigration visas the Depart- 
ment of Labor entered a refusal on the ground that applicants were citizens by 


55 Writ of certiorari denied, (1928) 48 S. Ct. 560, 277 U.S. 598, 72 L. Ed. 1007. 

87 Note 48, supra. 

5$ Rosenkerg v. U. S. (C. c. À. 32 Circuit, 1932), 60 F. (2d), 475.  Certiorari denied, 
287 U. S. €45. 

5 Citizenship of Wife and Minor Child of Pietro Mzriani, July 16, 1931, 36 Op. Atty. 
Gen. 446. " 
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virtue of Sections 1994, and 1993, Revised Statutes, respectively.9? The 
State Department, in declining to issue passports, held that by reason of the 
cancellation of-Mariani's certificate of citizenship, bis wife and child were 
not to be regarded as citizens of the United States. The latter position re- 
ceived the endorsement of the Attorney General. 

While this decision involves the application of Section 1993, Revised 
Statutes, relating to the citizenship of children born abroad of citizens, as 
distinguished from Section 2172, R. S., and Section 5, Act of March 2, 
1907, relating to alien-born minors whose parents are naturalized, it is strongly 
determinative of the view that in the latter case, as well as in the former, 
the cancellation of the father’s citizenship will divest all claimants of 
any citizenship rights which may have accrued originally thereunder. 
' This is the rule now enforced by the Department of Labor, and the State 
Department. 

The District Court for New Jersey in a recent opinion, U. S. ex rel. Gaudelli 
v. Maxwell (1932), 60 F. (2d), 655, indicated, without deciding, that the lack 
of formal cancellation of the father’s naturalization, where it appeared he had 
“forfeited” his citizenship prior to the minor’s entry into the United States by 
long residence abroad, would not justify a valid claim of derived citizenship 
by the minor through such naturalization. A corresponding view that the 
cancellation of a husband’s naturalization would defeat the claim of his wife 
to have acquired American nationality, is material to the decision of the Cir- 
cuit Court of Appeals, Third Circuit, (1932), in Rosenberg v. U. S., supra. 
This conclusion would seem to imply a similar disposition of the claim of a 
minor thereunder. 

The question has been raised whether considerations of equity would en- 
force a different rule where the cancellation of the parent’s citizenship is 
entered long after the child claiming thereunder has attained majority, to 
whom rights and privileges as a citizen may have accrued through recognition 
of such claim. The administrative view of the Department of Labor holds, 
in the absence of any statute expressly reserving citizenship to the derivative 
claimant, that the latter’s claim to citizenship is defeated by the cancellation 
of the parent’s naturalization, regardless of the lapse of time, or the length of 
exercise of such rights. This may be said to follow from the character and 
effect of the cancellation authorized by law. This proceeding, as defined by 
the Supreme Court, “does not make any act fraudulent or illegal that was 


60 For Sec. 1994, R. S., note 27, supra; Sec. 1993, R. S., note 2, supra. 
, “When a naturalization certificate has been canceled under the provisions of Section 15, 

Act of June 29, 1906, the person who procured it, and his wife and child claiming through 
him, must be regarded as never having acquiréd citizenshfp of the United States. This is 
true even though the wife and child are not parties to the cancellation suit.” State Dept., 
Memo., Sept. 22, 1931. 

62 “The certificate of naturalization was simply a paper fraud and conferred at the time of 
its grant no rights whatever upon Louis Rosenberg. . . . To allege that Mrs. Rosenberg 
was ever an American citizen is to fly in the face of the fact that she never could have been an 
Ameriean citizen, because she was not the wife of & naturalized man." 
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honest and legal when done, imposes no penalties, and at most provides for the 
annulment, by appropriate judicial proceecings, of merely colorable letters of 
citizenship, to which their possessors never were lawfully entitled." 93 Thus, 
if the certificate of citizenship of the parent is cancelled, it must be regarded 
as a nullity, and void ab initio ?* 

In this connection, it is material to cbserve that even in the case of a native- ` 
born minor, whose father abandoned kis American naturalization by return to 
his native state, thereby regaining Norwegian nationality, the Attorney Gen- 
eral ruled that the American citizenship of the child, which had attached at 
birth, was defeasible during tke latte=’s minority, and had been divested by 
reason o7 the child's residence with her parents in Norwey from 1919. to 1929, 
between the ages of eight and eighteen vea-s, in view of the fact that by the - 
municipal law of Norway she was enticled under the facts to claim Norwegian 
citizenship. This issue arose upon the application of the minor in 1931 for an 
American passport, for the purpose o: visiting her parents, after two years’ 
residence in the United States. The Attorney General concluded thai con- 
siderations of comity required this country’s observance of the law of Nor- 
way regarding derivative citizenship, in view of our similar law in that 
regard. 

If native citizenship may thus ke lost through the parent’s loss of 
nationality, it appears that sn acquired nationality, affixed derivatively 
through the parent’s naturalization, is not entitled to a more permanent 
character. 


Derivative Citizenship of Alier-Born Women Married Before 
Septembe- 22, 1922 


Although the Act of March 2, 1929, provides for the issuance of certificates 
of derivative citizenship to qualified persons, over the age of twenty-one years, 
who may have derived United States’ citizenship "through a husband,” such 
derivative rights must have accrued prior to September 22,1922. This fol-. 
lows from the fact that Section 6 of th» Act of September 22, 1922, repealed 
Section 1994, Revised Statutes, which had provided that “any woman who is 
now or may hereafter be married to a citizen of the United States, and who 


53 Luria v. U. S. (1913), 34 S. Ct. 10, 231 U. S. 9, 58 L. Ed. 101. 

64 36 Op. Atty. Gen. 446, note 59, supra. That, in spite of this view of the purpose and 
effect of a decree of cancellation, minors may retain rights of derivative citizenship, notwith- 
standing the cancellation of the parents naturalization, has been suggested in the Federal 
jurisdiction. Where cancellation was sought by reason of foreign residence, Judge Bourquin, 
District Court of Washington, speaking of the character of the naturalization grant, stated: 
Valid in its inception, its termination thereafter does not invalidate its origin, and under it 
rights accru2, which ought not to be. as they cannot be, impaired by annulment of the 
grant.” U.S. v. Eliasen (D. C. Wash. 1926), 11 F. 22d), 785. 

65 Citizenship of Ingrid Therese Tobiassen, Jane 1, 1932, 36 Op. Atty. Gen. 535. To the 
same effect, that a native-born minor’s citizensHip is defeasible through the act of the parent: 
Ostby v. Salmon (1929), 225 N. W. 158, 177 Minn. 239. 
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might herself be lawfully naturalized, shall be deemed a citizen." 99 This 
poliey of the law was first announced in the Act of February 10, 1855, and 
reénacted as above on August 9, 1888. 

The application of this enactment has presented few diffieulties. The Su- 

preme Court early held that “whenever à woman, who under previous acts 
might be naturalized, is in a state of marriage to a citizen, whether his citizen- 
ship existed at the passage of the act, or subsecuently, or before or after the 
marriage, she became, by that tact a citizen.” Kelly v. Owen (1868), 7 Wall. 
4906, 19 L. Ed. 283. 
A review of cases arising under this provision was presented in a discussion 
. of “Citizenship of Women in the United States." 69. The principal unsettled 
point arises in regard to the status of alien women married abroad to American 
citizens, before September 22, 1922, as to whether American nationality is de- 
. rived by the wife prior to her actual residence in the United States. However, 
in the issuance of derivative certificates to qualified married women, this ques- 
tion, as & practical matter, is not coníronted, since the claimant must be in 
the United States at the time of the delivery of such certificate. 

It is to be noted that under the above provision a native-born woman, who 
may have lost citizenship by marriage to an alien after March 2, 1907, and 
before September 22, 1922, would regain American nationality through her 
husband's naturalization prior to the date last mentioned. It is the view of 
the Department of Labor that such regained nationality properly may be evi- 
denced by a certifieate of derivative citizenship, as an instance of citizenship. 
derived "through a husband." 


6 Note 27, supra. 
57 Printed in this JouRNAr, Vol. 26 (1932), p. 712. 


THE FACTOR CASE AND DOUBLE CRIMINALITY IN 
EXTRADITION 


Ey Manuay O. HUDSON 


Bemis Professor of International Law, Harvard Law School 


The recent decision of the Supreme Court of the United States in Factor v. 
Laubenheimer and Hagga-d! has broken new ground with reference to the 
interpretation of the extrad:zion treaties between the United States and Great 
Britain, and it seems to deserve special consideration as a contribution to the 
law of extradition. Factor’s extracition was requested by Great Britain 
on a charge of receiving certain sums of money, aggregating £458,500, known 
to have been fraudulently abtained? On the complaint of a British consul, 
Factor was taken into custody in Illinois, and a United States Commissioner 
in Illinois issued a warrant for his commitment pending surrender? On a re- 
turn to a writ of habeas corpus,‘ the Distrist Court for the Northern District 
of Illinois ordered his discharge from custody, but this order was reversed by 


1 (1933) 290 U. S. 276, 54 S. Cr. 191; this JOURNAL, Vol. 28 (1934), p. 149. The case was 
first argued on April 18, 1933. On May 29, 1033, it was assigned for reargument “upon all 
questions involved, including the question whether the offense charged is an extraditable 
offense under the treaty of 1889, even if the offense does not constitute a crime under the 
law of the State of Illinois or under any acts of Congress"; and counsel’s attention was 
“directed zo the interpretation placec upon Article X of the treaty of 1842 by the Secretary 
of State of the United States, Joka C. Calhoun, shortly after the ratification of the treaty” 
and to other available diplomatic correspondence. 289 U. S. 713. 

2 No issue was involved as to th2 nationality of Factor, who was born in England. The 
American-British treaties apply to she surrender of aationals. 

? The circumstances may be thought to have made Factor’s surrender desirable. Cne of 
his asscciates had already been surrencered from New York, Klein v. Mulligan (1931), 1 Fed. 
Supp. 635, (1931) 50 F. (2d) 687, and his conviction in England had been upheld. Rex v. 
Klein (1932), 23 Cr. App. R. 185. Another associate had been committed in Pennsylvania, 
and extradition was waived while appeal wes pending. Geen v. Fetters (1932), 1 Fed. 
Supp. 637. In this latter case the court said: "the question of whether the offense to be 
extraditable must be an offense under the laws of the asylum state, we leave where the 
cited cases leave it” (p. 639); recctving money known to have been fraudulently obtzined 
was said to be a crime by the law of Pennsylvania “ quite as nearly as the law of Illirois" 
applied in Kelly v. Griffin (1916), 241 U. S. 6. 

It is very difficult to see why the Factor Case was handled as it was handled by the 
requesting authorities. The brief ior the respondent on reargument stated that the case 
against Factor “for receiving can be made only by showing him to have been a party tc the 
fraud by which the Broad Street Press, Ltd., obtained the money." If this be true, an act 
might have been charged which would clearly heve been criminal in Illinois. A refusal o? ex- 
tradition on the charge made would not have precluced a later request on another charge. 

4 The return on the writ was defecded both by the United States marshal, Laubenheimer, 
and by Godfrey Haggard, His Britannie Majesty's Consul General. 
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the Circuit Court of Appeals? Both the District Court and the Cireuit Court 
of Appeals seem to have regarded extradition as possible only if the offense 
charged was a crime both by the law of Great Britain and by the law of 
Illinois; the District Court held that receiving money known to have been 
fraudulently obtained was not a crime by the law of Illinois, but a majority 
of the Circuit Court of Appeals, relying chiefly on Kelly v. Griffin took the 
contrary view. On certiorari, the Supreme Court held that the offense 
‘charged was an extraditable crime even if it is not punishable by the 
Jaw of Illinois, the opinion being written by Justice Stone. Justice Butler 
was joined in a vigorous dissenting opinion by Justices Brandeis and 
Roberts. 


AMERICAN-BRITISH TREATIES OF EXTRADITION 


A provision for mutual extradition by the United States and Great Britain 
was first included in Article 27 of the Jay Treaty of 1794, which ceased to be 
in force in 1807. It applied to persons charged with murder or forgery, who 
were to be “delivered up” only “on such evidence of criminality as, according - 
to the laws of the place” of asylum would justify apprehension and commit- 
ment for trial if the offense had there been committed. Article 10 of the 
Webster-Ashburton Treaty of August 9, 1842, provided for extradition on the 
same condition as to evidence of criminality, for murder, piracy, arson, rob- 
bery, forgery or the utterance of forged paper. This provision remains in 
force down to the present time, though with a limited application if the treaty 
of December 22, 1931, be in force. and it has served as the stock upon which 
numerous later provisions have been grafted. 

By a convention of July 12, 1889, the provisions of the treaty of 1842 were 
made applicable to a list of ten additional classes of crimes, the third of 
which, applying to the Factor Case, was “embezzlement; larceny; receiving 
any money, valueble security, or other property, knowing the same to have 
been embezzled, stolen or fraudulently obtained.” By supplementary con- 
ventions of December 13, 1900, April 12, 1905, May 15, 1922," and January 8, 
1925,8 the treaty of 1842 was made applicable to additional lists of crimes. 
On December 22, 1931, representatives of the United States and of His Bri- 
tannic Majesty, the latter acting “for Great Britain and Northern Ireland,” 

ë (1982) 61 F. (2d) 626. 

6 (1916) 241 U. S. 6. In this case the Supreme Court said that receiving money known to 
have been fraudulently obtained was a crime in Illinois, but it is to be ncted that the alleged 
. fraud was against a government. 
7U. S. Treaty Series No. 666; 42 Stat. 2224. Art. 2 of this convention provides that its 
" operation is "confined to cases in which the offences mentioned . . . having been com- 
mitted in the United States or in the Dominión of Canada, the person charged with the 
offense is found in the Dominion of Canada or in the United States respectively." 

8 U. S. Treaty Series No. 719; 44 Stat. 2100. Art. 2 of this convention is identical with 
Art. 2 of the 1922 convention. It is to be noted, however, that the 1925 convention, unlike 
the 1922 convention, was entered into by His Britannic Majesty only “in respect of the 
Dominion of Canada.” : 
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signed a new extradition treaty,® which may not have been brought into force, 
though ratifications were exchanged on August 4, 1982.19 The treaty of 
1931 would altogether supersede the ea-lier instruments in their application 
to the United Kingdom and certain other British territories, but not neces- 
sarily in their application to the British Dominions and India. For the 
Factor Case, and possibly for future cases interesting the Dominions and 
India, the treaty of 1842, the convention of 1889, and the supplementary con- 
ventions (herein referred to as the “traaties’”’) are controlling; hence their ap- 
plication 18 a matter of great interest to the United States, and their interpre- 
tation may be of importance in connection with treaties of the United States 
with other states. 


THE TREATIES IM MUNICIPAL LAW 


The first problem which must be dealt with relates to the position of the 
treaties in the municipal, t.e., the national, law of the two “countries.” The 
legal effect of the treaties is to place on the parties an obligation to codperate 
in the administration of criminal justice in accordance with their terms. This 
international obligation must be performed by each party in accordance with 


? U. S. Treaty Series, No. 849; 47 Stat. 2122 

10 Five days after the evohanse of E TEE the 1931 treaty was proclaimed by the 
President of the United States. The proclamation follows the usual form in stating that the 
treaty is "made public, to the end that the same and every article and clause thereof may be 
observed and fulfilled with good faith by the United States of America and the citizens 
thereof." Art. 18 of the treaty provides that it shall “come into force ten days after its 
publication, in conformity with the forms prescribed by the laws of the high contracting 
parties.” In the United States no form is prescribed by law for the publication of treaties. 
Nor is any form of publication prescribed by the laws of His Britannic Majesty acting “for 
Great Britain and Northern Ireland.” Yet the Extradition Act, 1870, provides for its 
application to a “foreign state" with which an arrangement has been made, only if the Act is 
directed to apply to such state by an Order in Council; and the Order in Council must “recite 
. or embody the terms of the arrangemen;." For this reason, British treaties contain a for- 
mula such as that emplcyed in the 1931 treaty with the United States; strictly the formula 
does nct cover the provision in §2 of the Extradition Act, 1870, which envisages the publica- 
tion cf an Crder in Council containing the text of an arrangement, rather than the publication 
of the arrangement. While nothing remained to be done in the way of publication by the 
United States, the British Order in Council Lad noz been promulgated, lest it might have 
affected the result in the Factor Case. The Supreme Court found it unnecessary to say 
whether the 1931 treaty had come into force. 

A distinction may be drawn between the coming into force of the provisions of a treaty for 
the governments inter se, and the time set by the provisions of the treaty for the performance 
of the obligations undertaken; in this case, the distinction cannot be applied, however, and it 
seems quite clear that the treaty of 1931 had not come into force when the Factor Case was 
decided. The United States is placed in a position where a most important change in the 
municipal law of the United States is whclly dependent on the issuance of a British Order in 
Council. In view of this fact, it would seem that the President's proclamation ought to have 
been postponed until after the Order in Council had been issued; indeed, the exchange of 
ratifications itself may be thought to have beer Pear. Future treaties of the United 
States might be drawn to avoid this situation. Po 

11 See the list of treaties in 290 U. S. 294, note. 
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its own law,!? and it is the practice of the United States and Great Britain 
to enact extradition laws only for implementing extradition treaties; but im- 
portant differences exist in the legislation which enables the government of 
each "country" to carry out its international obligations. 

In the United States, the treaties with Great Britain are to some extent self- 
executing; they have become a part of the law of the lend, but legislation im- 
plements their execution. A federal statute of 1848 empowers a magistrate to 
issue a warrant for the apprehension of a person charged “with having com- 
mitted . . . any of the crimes provided for" by a treaty, and if on a hearing 
“he deems the evidence sufficient to sustain the charge under the provisions of 
the proper treaty or convention,” to commit for possible surrender by the 
United States on the warrant of the Secretary of State, who is authorized “to 
order the person so committed” to be surrezndered.!? 

In Great Britain, a very different situation exists. The treaties with the 
United States are not self-executing. They fix the obligations of His Britan- 
nie Majesty, but the performance of these obligations by the government of 
any of the various territories of His Majesty is regulated very strictly by mu- 
nicipal law. An Actof 1843 (6 and 7 Vict., c. 76) made provision for carrying 
the treaty of 1842 into effect, and it was supplemented by the Acts of 1845 
(8 and 9 Vict., c. 120) and 1866 (29 and 30 Vict., c. 121). In 1870, Parlia- 
ment enacted the Extradition Act, 1870,1* which has since served as the basis 
for extradition by all the governments cf British territories except the Gov- 
ernment of the Dominion of Canada. It does not apply ex proprio vigore to 
extradition to “any foreign state,” but it may be applied by an Order in Coun- 
cil to any foreign state with which an “arrangement” has been made. The 
circumstances under which commitment may be made for surrender to a for- 
eign state to which the Act applies by virtue of an Order in Council, are care- 
fully set forth. The action of any British authority with respect to extradi- 
tion is governed not by the provisions of the treaty, out by the provisions of 
the Act and the Orders in Council. In any British court, for example, pro- 
ceedings will turn not on an interpretation of the provisions of a treaty but on 
the interpretation of the provisions of the Act and the Orders in Council un- 
der it.15 Not only is the British Government limited in the performance of 
its treaty obligations by the provisions of the Act, but over a period of sixty 
years it has felt itself precluded, in practice, from enzering into arrangements 


12 The question was much discussed in the earlier part of the last century, whether states 
have such an obligation apart from treaty. The view prevailing in the United States is that 
apart from treaty no obligation exists to surrender persons accused of crime, and the United 
States law makes no provision for such surrender. 

13 Act of Aug. 12, 1848. 0 Stat., c. 167, p. 302; Rev. State, $5270. 

4 The Act of 1870 has frequently been amended, but the amendments not discussed are 
unimportant for present purposes. 

15 Acts of Parliament are the sole source, ard at the same time the strict limitation of the 
judicial function" in extradition. Lord Russell of Killowen in Jn re Arton, [1896] 1 Q. B. 
108, 112. 
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with other states inconsistent wita those provisions,” except in cases where 
additions to the list of crimes kave been made by treaty and the Act has 
been amended in consequence. 

The treaty of 1842 with all of its ui ditione applies to Canada, and indeed 
the chief importance of the treaty has been in the relations of the United 
States and Canada. Since 1846 the Canadian law has been independent 
of the British law.!? A Canadian statute of 1849 !? provided for the execu- 
tion of the treaty of 1842, and since 1868 Canada has had a general extra- 
dition law.?? Unlike the British Act of 1870. the Canadian law has provided 
for extradition in accordance with the treaties, but it will be seen that Cana- 
dian courts have read into the Act (or the treaties) the M of double 
criminality. 


“RVIDENCE OF CRIMINALITY” 


The treaty of 1842 named “crimes” for which fugitives were to be delivered 
up; and the later conventions listed “additional crimes.” None of these in- 
struments stipulates the various elements of these crimes, and none makes 
general provision as to the parti sular system of law which is to determine the | 
elements of each of the crimes listed. The question arises, therefore, how are 
these elements to be determined? By what law must an act charged have 
been made punishable, have been stamped as a “crime’'? 

The treaty of 1842 repeats the prcviso in the Jay Treaty of 1794 that the 
surrender is to take place only “upon such evidence of criminality as, accord- 
ing to the laws of the place where the fugitive or person so charged shall be 
found, wculd justify his apprehension and commitment for trial if the crime 
or offense had there been commited.” ? Does this refer the question whether 


16.‘ At the outset it was apparent thet the Act of 1870 was not an act to carry into effect 
treaties and conventions for extradition, £s is the United States Act of 1848, but one 
providing a system to which all subseqrent treaties of extradition must be adapted, and 
which could be applied to enforce treaties or arrangements made subject to its provisions." 
Seeretary of State (Fish) to Colonel Hoffman, March 31, 1875. U. S. Foreign Rela- 
tions, 1876, p. 216. The British Government considered the Act “as the embodiment of 
whai was the general opinion of all countries on the subject of extradition.” Td., p. 228. 

1? The United States and Canada have ke2n referred to by Mr. Justice Duff as “having 
three or four thousand miles of commen frontier, and affording unexampled opportunities 
for the escape of persons accused of erime from either country to the other.” Re Collins 
11 Brit. Columbia (1905), 436; 10 Can. Criminal Cases, 80, 105. 

18 “The Imperial Act (of 1843] was found impossible of execution in Canada.” 1 Moore, 
Extradition, p. 627. 

19 12 Vict., c. 19. 

2031 Vict. c. 94. The Canadian Act has been amended and is now ; included | in 1 Revised . 
Statutes o? Canada, 1927, c. 37, under which extradition may be made possible even where 
there is no treaty or where the crime charged is not covered by an existing treaty. 

21 This proviso had also been included in Art. 20 of the Treaty of Amiens of March 25, 
1802, between Great Britain, France, Spain snd Bavaria. 7 Martens, Recueil, p. 404. 

The United States-Swiss treaty- of Nov. 25, 1850, varied the language of the proviso: 
persons were to be delivered up “only wren the fact of the commission of the crime shall be 
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the act charged is a crime to the law of the place of asylum? Or is it 
merely a reference to the law of the place of asylum of questions as to the 
nature and the quantum of the evidence upon which a party to the treaty 
should surrender?, In the past, it has frequently been stated that the pro- 
vision accomplishes both of these purposes. “Evidence of criminality” has 
sometimes been thought to involve not merely evidence of the commission 
of an.act charged, but also establishment of the criminal character of the act 
charged; ?? and doubt on this point has been the source of confusion as to the 
requirement of double criminality. The Supreme Court of the United States 
has given the provision such a construction;?* thus in Collins v. Loisel,** 
Justice Brandeis stated that “the phrase ‘such evidence of criminality’ as used 
in the treaty [the treaty of 1842] refers to the scope of the evidence or its suf- 
ficiency to block out those elements essential to a conviction.” 7 Now, how- 
ever, the court takes another view and we have the statement in Factor v. 
Laubenheimer that the proviso refers to “the procedure to be followed” and 
“particularly to the quantum of proof,” and it is said that the proviso “in its : 
whole scope, deals with procedure." Thus interpreted, the problem of the 
criminality of acts charged, and of the law which is to determine it, must be 
dealt with independently of the proviso in the treaty of 1842. 


GENERAL PURPOSES OF THE TREATIES 


What, then, is meant by “murder” in the treaty of 1842, or by receiving 
money known to heve been fraudulently obtained in the convention of 1889? 
This would seem to involve, preliminarily, an inquiry into the purposes which 
the treaties are intended to serve, and into the fundamental principles under- 
lying the law of extradition. | | 

Prior to the nineteenth century states not infrequently agreed upon the 
mutual surrender of fugitives, and in some cases surrender was effected even 
without the existence of treaty obligations. However, the conclusion of ex- 
tradition treaties as they are now known dates from the early part of the 
nineteenth century. It was during the period from 1840 to 1870 that most 
of the states of the western world began to conclude treaties cf extradition 


so established as to justify their apprehension and commitment in the country where the 
persons so accused shall be found.” With reference to this treaty, it has been said that the 
word “country,” under our form of government, “means the special political jurisdiction 
that has cognizance of the crime." In re Francois Farez (1870), 7 Blatchford, 345, 357. 
22 See Clarke, Extradition (4th ed., 1903), p. 253. In British-French correspondence in 
1865-06, relating to an attempted denunciation by France of the British-French treaty of 
1843, a proviso almost identical with that in the American-British treaty o2 1842 was inter- 
preted to require criminality by the law of the requested state. See Correspondence 
respecting the Extradition Treaty with France, British Parliamentary Papers, July, 1866, 
pp. 5, 12. . l 
23 See also In re Smith (1868), 4 Practice Reports (Canada), 215; Re Collins, supra, note 17. 
24 (1922) 259 U. S. 304. 
25 CT., Cohn v. Jones (1900), 100 Fed. 639. 
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with other states. This period was marked by the revolutionary changes in 
methads of transportation and communication which made escape by crimi- 
nals easy and which therefore ereated a general sense of the dangers of crime. 
This led to the conception tha» there was a common interest of states in the 
suppression of grave crimes imperiling the security of life or property, or, 
as it was sometimes put, in the suppression of crimes against humanity. . The 
treaties of extradition of the last century were based in part on this concep- 
tion. Hence they may be saic to have had a two-fold object: (1) to pro- 
vide for states’ assistance to e&ch other in the enforcement of their criminal 
law; anc (2) to protect a common interest of both states against the dangers 
presented by criminals who could ezsily operate in the territories of different 
states.** In complying with a request from another state for the surrender 
of an accused person;?" a state lends aid to such other state in the enforcement, 
of the latter’s criminal law, and at the same time it assumes jurisdiction to 
the extant of such surrender for the protection of the security of its own people. 
This two-fold purpose of extradition must be kept in mind in fixing the scope 
of the treaties and in placing constructions on their provisions. 

"The treaties of the last century tended to follow a uniform pattern, in that 
they listed certain crimes for which extradition was to be granted. This was 
not the only possible course to be followed. They might have described the 
acts on the charge of which surrender was to be made; and the description 
of the acts might have been general, a style now prevailing in extradition 
treaties,2= or it might have been quite special. The United States-British. 
treaty of 1842 might have provided for the surrender of an accused person 
charged with killing another under certain circumstances. It did not do this. 


28 The Congress of Comparative Law held at The Hague in 1932 declared that extradition 
agreements ought to be inspired by the principle that the surrender of accused persons con~ 
stitutes for the requested state an obligatior “resulting from the international solidarity in 
the fight against crime.’ 

77 This study is limited to the surrender or accused persons, though extradition may also 
apply to persons convicted in the territory cf the requesting state. 

38 Numerous recent treaties of extracition make no attempt to list either crimes or acts, 
but merely require the acts charged to be made criminal by the law of both countries; and 
frequently a minimum penalty in both 2ountzies is requisite. See, for examples, Germany- 
Czechoslovakia (1923), 23 League of Nations Treaty Series, p. 171; Estonia-Latvia (1923), 
37 id., p. 423; Estonia-Lithuania (19241, 43 <d., p. 179; Latvia-Lithuania (1924), 25 id., p. 
311; Brazil-Paraguay (1922), 58 Journal du Droit International, p. 1146; Finland-Sweden 
(1924), 23 League of Nations Treaty Series, p. 43: Bulgaria-Serbs, Croats & Slovenes (1924), 
26 id., p. 119; Bulgaria-Roumania (1925), 33 iZ., p. 221; Italy-Czechoslovakia (1926), 55 
id., p. 171; Finland-Norway (1926), 43 i2., p. 381; Roumania-Czechoslovakia (1926), 54 id., 
p. 51; Bulgaria-Czechoslovakia (1927), 60 id., p. 169; Czechoslovakia-Latvia (1927), 62 id., 
p. 229; Estonia-Czechoslovakia (1927), 68 ia., p. 255; Albania-Serbs, Croats & Slovenes 
(1929), 91 zd., p. 81; Bulgaria-Greece (1930), 106 id., p. 443; Spain-Latvia (1930), 113 id., p: 
135; Spain-Czechoslovakis (1930), 121 id., p. 271; Portugal-Czechoslovakia (1930), 124 id., 
p. 7; Estonia-Norway (1930), 106 id., p. 147; Itely-Turkey (1926), 58 Journal du Droit In- 
ternational, p. 811; Finland-Italy (1930), 211 League of Nations Treaty Series, p. 295; Latvia- 
Sweden (1€30), 110 id., >. 189; Hungary-Serbs, Croats & Slovenes (1930), 104 id., p. 151; 
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Instead it listed the crime of murder and other crimes. Whatever be the 
crime listed in the treaty, it is clearly necessary therefore to refer to seme 
system of criminal law for its definition. The terms employed in the treaties 
to describe the crimes for which extradition is to be granted are not employed 
in a popular sense. Nor does international law afford any definition of their 
content; there is no international law to which resort may be had for deter- 
mining what is the meaning of “murder” as that term was employed in the 
treaty of 1842. Hence "murder" must mean causing the death of a human 
being in such a way that the act is made punishable by the law of one or more 
states. In some way, the term must be related to the law of one or of both 
of the parties to the treaties. 


CRIMINALITY IN THE REQUESTING STATE 


In the simple situation where choice is to be made between (1) a single law 
of the requesting state, (2) a single law cf the requested state, and (3) both 
of these, considerations ean be advar.ced for each of the possible choices. As 
the surrender of an accused person is made only in order that he may be tried 
for an offense, it is essential that the act charged should be made criminal 
by the law of the requesting state. This is true even though the treaties do 
not expressly so provide. The surrender is usually stipulated for in the trea- 
ties only if the offense charged was “committed within the jurisdiction" of 
the requesting state. After the surrender, the requesting state is usually 
limited to a trial of the accused person for the offense or offenses for which 
he has been surrendered; and it would be a futile performance to surrender 
the accused on a charge which did not constitute a crime by the law of the 
requesting state. Throughout the modern history of extradition the.require- 
ment has been held to exist that the acts charged must have been made punish- 
able by the law of the requesting state.?? 

It is a different question, however, whether evidence as to the law oi the 
requesting state must be offered to the requested state. Good faith on the 
part of the requesting state would seem to require that it should not seek the 
surrender of a person for trial charging an act which is not made criminal by 
its own law,®° and there has been some disposition to say that evidence does 
not need to be produced to show that the act charged is made criminal by the 
law of the requesting state. Yet the requested state may very properly de- 
mand the production of such evidence. The United States statute of 1848 


Spain-Bulgaria (1931), 114 id., p. 41; Bulgaria-Turkey (1931), 122 id., p. 17; Italy-Serbs, 
Croats & Slovenes (1922), 128 zd., p. 221; Lithuania-Czechoslovakia (1931), 126 id., p. 261. 

49 ‘This view seems to have been taken by the Netherland Government in its refusal to sur- 
render the former German Emperor in 1919. 

30 The good faith of the requesting state cannot be questioned by a court. Jn re Arton, 
[1896] 1 Q. B. 108, at p. 115; State of Washingion v. Fletcher, [1926] 3 D. L. R. 426. 

21 Travers states this as a "right" of the requested state. 4 Travers, Droit Pénal Inter- 
national, §2146 II. 
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seems to have assumed ' zn original warrant" issued by the requesting state; 3? 
and the British Extradizon Act o? 1870 mentions (810) “the foreign warrant 
authorizing the arrest cf such criminal.” Such a warrant would not neces- 
sarily indicate the criminality’ of the act charged under the law of the re- 
questing state. However, in Ex parte Worms,?? where an accused person in 
Quebes was wanted in Fennsylvania for forgery, the Court of Queen's Bench 
thouglt that when “the proper authorities in the country where the offense 
was committed have det lared by the issue of a warrant for the apprehension 
of the offender that the acts complained of constituted the crime,” no further 
inquiry was necessary. In Re Murphy,*4 the Ontario Court of Appeal was 
equally divided on the question whezher it was necessary to produce evidence 
to show that forgery wes a crime by the law of Illinois where the prisoner 
was wanted. Later Canadian cases leave no doubt as to the rule that the 
law of the requesting sete must be proved in the Canadian courts.” Of 
course it may be difficult for the authorities of the requested state to know 
the law cf the requesting state, and for this reason it may be urged that the 
law of the requested state should furnish the primary, if not the only, test of 
the criminality of the aci charged?9 Yet it is inconceivable that the law of 
the requested state shou_d afford the test of criminality without an assump- 
tion that the requesting state is asking in good faith for the surrender of the 
accusec to be tried for aa offense made punishable by its law. 


CRIMENALITY IN THE REQUESTED STATE 


If the act charged for which surrender is sought must have been made crimi- 
nal by the law of the requesting state, the question then arises whether it 
must also have been mad» criminal by the law of the requested state, whether 
a "double criminality” must exist. Here. the moral sense of the commu- 
nity in which an accused Jerson has taken refuge must be taken into account, 
and it must be noted thet throughout the nineteenth century, perhaps more 


32 See In re Cortes (1890), 42 Fed. 47. 

33 (187€) 22 Lower Canada Turist, 109, 112. 

3 (1895) 22 Ontario Appeal Reports, 386. 

$$ State of Utah v. Jones (2925), 44 Can. Criminal Cases, 355; State of Washington v. 
Fletcher, [1926] 3 D. L. R. 426; Re Wagner, [1928] 4 D. L. R. 615. But see Re Deering 
(1915), 24 D. L. R. 818; Re Cark, [1929] 3 D. L. R. 787... 

3$ A British Royal Commission may be thcught to have taken this position in 1878: 
“Tf it be asked how it is to be ascertained 5hat the offense charged is known and recognized 
as an offense, the answer is that our own law will afford a sufficient test, being abundantly 
comprehensive as to offenses against person and property. . . The English magistrate can- 
not be expected to know or interpre; the foreign law. It is not desirable that he should be 
required to do more than to see that the facts proved constitute prima facie an offense which 
would have been within judicial cognizance if done within this country.” British Parlia- 
mentary Papers, C. 2039, p. 8. Yetitisnot clear that the commission envisaged extradition 
for offenses not punisheble by the law of the requesting state. 

37 Ir: inter-state rendition efiezted under the Constitution of the United States, the act 
charged may not be required te have been made criminal by the law of the state of asylum. 
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in the nineteenth than in the twentieth century, great emphasis was placed in 
many western countries on the hospitality afforded to refugees from other 
lands.38 The surrender of a person for trial in another country for an act not 
condemned in the country of asylum might prove to be a shock to the people 
of the latter country, especially if the accused person were a national of the 
requested state. If the surrender be regarded merely as an act of assistance 
to the requesting state, it might be limited by the test of criminality in the 
law of the requested state; if it be regarded also as an act of jurisdiction, that 
limit becomes imperative. It was for this reason that in many treaties and 
in many national extradition laws safeguards were erected for the protection 
of fugitives; their surrender was not only limited to the cases covered by 
treaty, but it was also made subject to judicial supervision and a somewhat 
rigorous procedure. Hence although it was stoutly opposed, the view came 
to be commonly expressed that to justify surrender the offense charged should 
be punishable by the law of the requested state. As it was also admitted 
that the offense should be made punishable by the law of the requesting state, 
the principle of “double criminality” came to be generally accepted. 


THE PRINCIPLE OF DOUBLE CRIMINALITY 


Formulations of the requisites for extradition have usually included state- 
ments of this principle. Thus in Wright v. Henkel,3® the Supreme Court of 
the United States, in a unanimous opinion by Chief Justice Fuller, stated that 
“the general principle of international law is that in all cases of extradition 
the act done on account of which extradition is demanded must be considered 
a crime by both parties.* 4% In Collins v. Loisel,** again the court saic, in a 
unanimous opinion by Justice Brandeis, “it is true that an offense is ex- 
traditable only if the acts charged are criminal by the laws of both coun- 


38 This attitude of hospitality is deeply embedded in the Anglo-American common law, 
and it led to the refusal by both the United States and Great Britain to surrender without 
treaty. 

3? (1903) 190 U. S. 40, 58. 

40 The single decision of a United States court which may be thought to be contra, is In re 
Metzger (1847), 5 N. Y. Legal Observer, 83, 17 Fed. Cas. 232 (No. 9511). Metzzer was 
committed for surrender to France under the treaty of 1843 on a charge of forgery (faux) 
which was a crime both by the American (New York) and the French laws, though it seems 
that the evidence did not “establish probable cause of suspicion, that the crime of forgery 
defined by our laws has been committed by the accused." The question whether the act 
charged should be criminal by the law of the United States (New York) was said to be a con- 
sideration “addressed to the political department of the government” over which “the 
judiciary has nc immediate control or jurisdiction.” See also In Matter of Metzger (1847), 
5 Howard, 176. Apparently Metzger was not extradited. See 1 Barbour (N. Y.), 248; 
Clarke, Extradition (4th ed. 1903), pp. 57-58. ; 

41 (1922) 259 U. S. 309, 311. “When an extradition treaty uses general names, such as 
‘murder,’ ‘arson,’ and the like, in defining the classes of crimes for which persons may be 
extradited, the question of whether a given offense comes within the treaty must be deter 
mined by the law as it exists in the two countries at the time the extradition is applied for.’ 
Shiras, J., in Cohn v. Jones (1900), 100 Fed. 639, 645. 
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tries.” 4 These statements followed expressions of the same view. by the 
leading American writer on the ‘subject; in his treatise published in 1891, 
Mr. John Bassett Moore had said, “It is an accepted principle that the acts 
for which extradition is demanded must corstitute an offence according to 
the laws of both countries.”*% The same view has been taken by English writ- 
ers; thus, Sir Francis Pizgott referred to “the cardinal principle applicable to 
all cases that the fugitize's act . . . must be an offense against the laws of 
both states,’’44 | 
The principle of doukle criminality has found an even wider acceptance. 
It was stated in both American and Englisk treatises on international law 
during the nineteenth century,* and it has been applied by various states.* 
In 1880, the Institut de Droit International, meeting az Oxford, made a care- 
ful study of the subject. M. Renault reportei that “in principle, extradition 
1s conceivable only (ne se conçoit que) for aczs punishable by the legislation 
of the two countries,” and he added: “How cen a state lend its assistance for 
the repression of an act which it considers legal, perhaps even as the exercise 
of a naturalright?"*' “he resolutions adopted by the Institut included the 
following: * “As a rule, -t should be required that the acts to which extradi- 
tion applies be punishabl= by the law of both countries, except in cases where 
by reason of particular .nstizutions or of the geographical situation of the 
country of refuge the actual e:reumstances constituting the offense cannot ex- 
ist." 49 Since 1880, this -iew has been followed by most of the writers on the 
subject.°° and by the courts of many countries?! and it is the basis of much 


1? After surrender and conviction. the question cf criminality bz the law of the requested 
state cannot be raised. Cohn v. Jcnes, supra, note 41. 

1331 Moore, Extradition (1891), pp. 112-113. See also, p. 10€ dis: But see Hawley, 
International Extradition (18683), p. 6 ff. 

* Piggott, Extradition (1913), p. 228. Other English treatises on extradition take the 

view that double criminality ic required. See Biren & Chalmers, Extradition (1903), p. 11. 

In 1854, Phillimore stated it as a “circumstance to be observed” in all cases of extradi- 
tion “that the act done . . . Cust be considered as a crime by both states.” 1 Phillimore, 
International Law, p. 413; (2c ed.). p. 443; (8d ed.), p 521. Tke principle that "the act 
done must be such as is regarded as a crime by both sates” was thought by Pomeroy to 
apply whether extradition was under a treaty or nct. Fomeroy, International Law (1886), 
pp. 287; 238. l 

46 See, e.g., Bruns, Fontes Ju-is Gentium, Series B, Sec. I, Vol. I, p. 453. 

47 Annuaire de l'Institut de Droit International, 1581-2, p. 81. 

+8 Td., p. 128; translation from Seott, Resolutiors of bhe Institute of International Law 
(1916), p. 43. : 

49 The exception was due to d si;uation cf & lard-locked state which might be asked to 
surrender a person for such a eime as piracy. 

59 The requirement of crimipelity in the law of the requested state is said by Travers to be 
“excessive,” but he admits tha: his is not the tradiziona- view and he cites both legislation 
and jurisprudence which take the traditional view. |! Travers, op. cit, p. 655 ff. St. 
Aubin makes the following statement: ‘Internatioral practice and the majority of the au- 
thors admit es necessary the ex:stence of a double incrimination.” St. Aubin, V Extradition 
et le Droit Extraditionel (1931), pp. 631, 682. . 

51 See 4 Travers, op. cü., p. 658 ff. 
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nationallegislation.? In 1908, the German Reichsgericht declared that “ac- 
cording to rules of international law it-must be recognized as a governing 
principle that the extradition of a person anc his prosecution following extra- 
dition presupposes an act punishable under the legislation of both states in 
question.”53 The conclusion of Professor Diena would seem to be entirely 
justified: “Certain conventions,” he says, “stipulate expressly that 'extradi- 
tion may take place only when the act charg=d is sunishable according to the 
legislation of the two contracting countries.’ Such a clause is only a conse- 
cration of the international legal rule that an act which may serve as a basis 
of a procedure of extradition ought to be considered an infraction as well by 
the law of the requiring state as by that of the state of refuge." 54 

The general requirement of double criminality has now commanded an al- 
most universal acceptance, and current treaties on extradition, very frequently 
dispensing with lists of offenses, restrict surrender to those cases where 
the act charged is punishable by the law of both the requesting and the re- 
quested state.99 Of course this does not mzan that there must be an exact 
identity of the offense named in the two cystems cf law; it means merely that 
the act charged must fall within the proseriction of the two systems of erimi- 
nal law. The principle of double criminality may therefore be said to be an 
underlying principle with reference to which treaties of extradition ought to 
be interpreted, and with reference to which the performance of treaty obliga- 
tions ought to be judged. | 

Yet the principle does not constitute a restrictive limitation on the power 
of states, and two states are competent to dzpart from it in entering into ar- 
rangements for extradition. A treaty may provide for the surrender ol a 
person charged with an act which is made criminal only by the law of zhe 


62 E.g., the French law of March 10, 1927. Duvergier, Collection des Lois, Vol. 27 (1927), 
p. 129. 5 Bruns, Fontes Juris Gentium, A, 2, Vol. 1, pp. 91, 423. 

5 Diena, Étude sur l’ Extradition (1905), p. 18. 

85'Tl'he treaty of July 12, 1930, between the United States and Germany, provides for 
the surrender of persons for listed ''erimes or offenses, but only if they are punishable as 
crimes or offenses by the laws of both countries applicable to the case.” U.S. Treaty Series, 
No. 836. See also Art. 1 of the Montevideo Convention of Dec. 26, 1933, in Final Act of 
the Seventh International Conference of American States (prov. ed.), p. 153, and this 
JOURNAL, Supplement, p. 65. 

The project for an Extradition Convention, drawn up by the International Commission 
of Jurists at Rio de Janeiro in 1912, states the necessity af double criminality. U. 5. For- 
eign Relations, 1912, p. 37; this JOURNAL, Supp., Vol. 20 (1926), p. 381. The requirement is 
also embodied in the Central American Convention af Feb. 7, 1923, 2 Hudson, International 
Legislation, p. 955, and in Art. 353 of the Bustamante Cods annexed to the Havana Conven- 
tion of Feb. 20, 1928, 4 id., p. 2331. In a recent ''model draft of an extradition treaty,” 
drawn up by a subeommission of the International Penal and Prison Commission, extradizion 
is limited to acts “punishable by the law of bozh szates," except where the laws of the re- 
quested state "do not provide for that act merely on account of special external circum- 
stances.” Recueil des Documents en Matière Pénale ct Pénitentiaire (1932), I, p. 478. Reso- 
lutions of the International Congress of Comparative Law of 1932 also affirm the principle of 
double criminality. See also supra, note 28. 
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requesting state ;-* it m.ght even provide for the surrender if the act is made 
criminal only by the law of the requested state, though this would be very 
peculiar, indeed. Certainly, however, one must leen toward finding that the 
principle of double crim-nality has not been departed from, and if a treaty is 
silert as to the law applicable, that prinsiplə should govern." It is in this 
spirt then that the treaties between the United States and Great Britain 
shotld be approached.*® 


THE LAW OF FEDERAL STATES 


A; the threshold of eny inquiry into the treaty relations of the United 
States and Great Britain, in so far as extradition is concerned, one is con- 
fronted with thé fact that neither in the territories of the United States nor 
in the territories of His Britannic Majesty 9? does a single system of criminal 
law prevail, and that the administration of criminal law is not unified in the 
territories of either the Jnited States or His Britannis Majesty. How then 
is the principle of doub.e criminality to be applied in such territories? In 
the territories of the United States to which the treaties apply, we have forty- 
eight states, Alaska, Porzo Rico, Hawaii and other jurisdictions, each with its 
own criminal law and its own administretion of criminal law. The United 
States, as such, has but = limited criminal law and it deals for the most part 
with Gic Bon not covered by the treaties; this was true in 1842 and 1n 1889, 
and it is true today. A similar situation presents itself in the territories of 
His Britennic Majesty to which the treaties apply. The criminal law in some 
of ttese territories is no; that of the United Kingdom of Great Britain and 


5 VIhere a treaty with Switzerland required extracition only for crimes “subject to in- 
famous punishment,” it was àeld in Jn re Francois Ferez, supra, note 21, that this referred 
to puaisament under the laws of the requesting s;ate. See also 4 Moore's Digest of Inter- 
national Law, p.277. ` 

67 Like other treaties, an extradition treaty must be interpreted in the light of a back- 
ground of international law. Territorial Jurisdiction of the Oder River Commission, Pub- 
' liegticns of the Permanent Court of International Justice, Series A, No. 23, p. 20. This was 
admitted by the United States Supreme Court in U. 3. v. Rauscher (1886), 119 U. S. 407, 
where, on the question of tria: of an accused person for s crime other than that for which he 
had b2er: surrendered, it was said that the treaty of 1342 “did not intend to depart in this 
respect from the recognized pablie law which had prevailed in the absence of treaties." It 
is to be noted, also, that prior to the addition made in 1889 the treaty of 1842 did not except 
political offenses; yet such an exception should haze been read into the treaty. This view 
was teken by both the United States and Great Britain. 

68 In the United States, the President doubtless has power to provide by treaty for the sur- 
render of persons charged with acts which are noz; made criminal by federal law or by the 
law of any of the states of the Union; but in view of the nature and purposes of extradition, 
one would hesitate to place that construction on a treaty if the stipulation were not most 
explicit. 

59 The parties to the treaty of 1842 and the convention of 1889 were the United States of 
America ard Her Britannic Majesty. The later conventions are between the President 
and His Britannic Majesty; in the 1925 convention His Majesty acted only ''in respect of 
the Dominion of Canada.” 
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Northern Ireland, nor is its administration subject to the control of the Gov- 
ernment of the United Kingdom; and since the Statute of Westminster, 1951, 
even the legislative power in criminal matters has been or may be distrib- 
uted.© British India, for example, has had its own Penal Code since 1860. 
'The Governments of the Dominions have charge of the administration each 
of its own criminal law, and from the courts of some of the Dominions no 
appeal may be taken to the Judicial Committee of the Privy Council. The 
Dominion of Canada, with which the United States has most often been in- 
volved in extradition cases, possesses its own criminal law,*! and since 1849 
it has had its own statutes for giving effect to the treaties between the United 
States and His Britannic Majesty by which Canada is bound. 

The application of the principle of double criminality, as between the 
United States and Great Britain, is therefore complicated by the political 
composition of the two federations.9? If a question arises as to the law of 
either the requesting or the requested state, which of numerous systems of 
law must be consulted? If it be admitted that the act charged must have 
been made criminal by the law of the requesting state, it would seem to be 
important, on general principles, apart from their application in particular 
treaties, that this should be the law prevailing in that part of the territories 
of the requesting state in which the accused will be tried if surrendered. 
Hence, if the surrender of a person for trial in Canada is sought, it is the iaw 
of Canada and not that of the United Kingdom of Great Britain and Northern 
Ireland which should be referred to as making the act charged criminal by 
the law of the requesting state. Conversely, if the United States seeks the 
surrender of a person by Great Britain or by Canada for trial in Illinois, the 
act charged must have been made criminal by the law of Illinois. A long 
course of action by the governments and a fairly consistent course of decision 
by American and British courts are to this effect. Thus in Re Collins,® where 
an accused person was wanted for trial in California, Mr. Justice Duff 
said: “The demanding country is strictly the United States, but... in 
this case the demanding country is California, and when I say that the 
imputed crime must be a crime in accordance with the law of the demanding 


8? See Hudson, Notes on the Statute of Westminster, 1931, 46 Harvard Law Review (1932) 
p. 261. 

€: Though the Dominion of Canada itself has a federal composition, the criminal law is 
uniform throughout the Dominion, its administration being (in pare at least) in the hands of 
the provineial authorities. 

. 9 A similar problem arises in various European states, which, if not strictly federal states, 
have nevertheless different systems of criminal law in different parts of their territories. 
Hence, statements of the principle of double nationality mede in treaties include not in- 
frequently a specification as to the law of the particular part of the national territory which 
may be involved. See various treaties to which Czechoslovakia is a party, in 54 League of 
Nations Treaty Series, p. 51; 60 id., p. 169; 62 id., p. 229. See also the French-Polish treaty 
of Dec. 30, 1925, 95 id., p. 217. 

8 Supra, note 17. In this case, the California law was analyzed at length. Acc., In re 
O'Connor, [1928] 1 W. W. R. 65. 
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country, I mean that the imputed crime must be a crime under the law of 
California.” | 

Nor should extradition be refused in the two cases put because the act, 
though made criminal in the territory of the requesting state in which the 
accused is wanted for trial, is not made criminal in all of the territories of the 
requesting state. The dicta to the opposite effect in the famous case of In re 
Windsor ët have not met with general approval. The surrender of Windsor 
wes sought by the United States for trial in New York for forgery. A New 
York statute made certain kinds of fraud “forgery in the third degree.” On 
habeas corpus, Chief Justice Cockburn applied the principle of double crimi- 
nality, but held that the act charged did nct amount to “forgery” by English 
law, and “there being nothing to show the contrary,” he assumed the law of 
the United States to be the same. He added: “What was done in this case 
would therefore no more be a forgery in America then here; and it is oniy by 
an Act of the local legislature of New York that it is made one. Black- 
burn, J., went even further, saying that “fcrgery” in the treaty of 1842 should 
“be understood to mean only crimes recognized throughout the United States 
and in #ngland as being in the nature of Zorgery.” As the act charged was 
not forgery by the law-of England, the prisoner was properly discharged and 
these statements were obiter. The Unitec States Supreme Court referred to 
this decision in Wrigkt v. Henkel, and said that “so far as the conclu- 
sion is expressed by the eminent judges who united in that decision, that 
the treaty [of 1842] did not comprise offences made such only by the legis- 
lation cf particular states of the United States, it does not receive our 
assent." 96 | 

Similarly, if it be admitted that the act charged must have been made crimi- 
nal by tae law of the requested state, it would seem to be important, on zen- 
eral principles apart from their applieatior in particular treaties, that this 
should ke the law prevailing in that part of the territories of the requested 
state in which the accused has taken refuge and has been apprehended. It is 
very significant that the United States treazies with Great Britain and with 
certain other countries require the “eviderce of criminality” to be such as, 
“aceording to the laws of the place where the fugitive or person so charged 
shall be found,” would justify apprehension and commitment “if the crime or 
offense had there been committed.” It is also significant that provisions for 
immunity under statutes of limitations are -eferred, by some of the treaties 
of the United States, to the laws of the requested state, which in the United 
States will generally be the law of the place of asylum. If the surrender of a 
person ir. Ilinois is sought by Canada, it would seem according to general 
prineiples that in the application of the principle of double criminality, the 
Illinois law should control regardless of the law in other states of the Union. 
Conversely, if the United States seeks the surrender of a person in Canada, 


9 (1865) 6 B. & S. 522. & (1903) 190 U. S. 40, 61. 
6 Commens by Mr. Justice Duff, in Re Collins, suzra,.note 17, is to the same effect. 
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the law of Canada should furnish a test of criminality, regardless of the laws 
of the United Kingdom, or Australia, or the Irish Free State or India.* 

It is in this sense that the principle of double criminality has been thought 
to be applicable by both American and British courts. 

The clearest case is Wright v. Henkel,98 in which Great Britain sought the 
surrender of Wright on a charge of fraud by a director of a company, under 
the convention of 1889. Here the principle of double criminality was fur- 
nished to the court by the very terms of the convention, which were said to 
embody the “general principle of international law,” for it was expressly 
stated in the convention that the crime of fraud should be “made criminal by 
the law of both countries.” The United States Supreme Court said: “We 
ruleitnow ... that when by the law of Great Britain, and by the law of the 
state in which the fugitive is found, the fraudulent acts charged to have been 
committed are made criminal, the case comes fairly within the treaty." It is 
true that in this case the court adverted to the fact that “the statutes of 
several other states agree with that of New York,” but it was the New 
York criminality upon which emphasis was placed, and Wright was not dis- 
charged. After this case, there is hardly room for doubt that in applying 
the principle of double criminality set out expressis verbis in a treaty, the law 
of the place of asylum must be referred to; if that principle exists apart from 
express stipulation 1n a treaty, it should be applied in the same way as where 
it is expressly stipulated. This is shown in Collins v. Loisel,’® where the Su- 
preme Court refused to discharge a prisoner in Louisiana who was waated 
for trial in India on a charge of obtaining money under false pretences. This 
crime had been listed in the convention of 1900, without express reference to 
the principle of double criminality; but that principle was applied in deter- 
mining whether an “extraditable offense” was charged, and in applying it the 
Supreme Court relied on provisions in the Indian Code and in a statute of 
Louisiana without reference to the law of any other British or American 
jurisdiction. Similarly, when the surrender of fugitives in British territo- 
ries has been sought, British courts have applied the principle of double crimi- 
nality by referring to the law of the place of asylum. Since 1870, a court sit- 
ting in any British territory to which the Extradition Act of 1870 applies, 


87 Thus, in The King v. Stone, Mr. Justice Trenholme said “that we must find all the con- 
ditions in Canada, or that part of Canada where the fugitive is found or apprehended, to 
justify his extradition from Canada, and that we cannot invoke for that purpose other sys- 
tems of laws existing in other parts of the Empire.” (1911) 17 Can. Criminal Cases, 377, 
397. 68 (1903) 190 U. S. 40. Cf., Kelly v. Griffin (1916), 241 U. S. 6. 

69 Tn Pettit v. Walshe (1904), 194 U. S. 205, Harlan, J., refused to construe the convention 
of 1889 “as referring to this country as a unit," and said that “the better construetion" was 
that “the required evidence as to the criminality of the charge" was governed by the law of 
the state of asylum. Cf., Benson v. McMahon (1888), 127 U. S. 457. 

70 (1922) 259 U. S. 309. 

7! In Bingham v. Bradley (1916), 241 U. S. 511, 518, where an accused person in Illinois 
was wanted in Canada, the court noted that the acts charged constituted an offense against 
the law of Canada and that of Illinois. 
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amne refer to the local law for the test of criminality. If the Canadian law 
does not so provide, the Canadian courts so hold. 

The course followed both by courts of tke United States and by British and 
Canadian courts can leave no doubi that where the principle of double erimi- 
nality is to be applied, it is in the law of the place of trial and in the law of the | 
place of asylum that the tests of criminality must be found. 


SPECIFIC PROVISIONS IN AMERICAN -BRITISH TREATIES 


So much for the principle of double criminality and its application, apart 
from: particular treaties. To what extent does that principle govern the in- 
terpretation and application of the actual treaties between the United States 
and Great Britain? Is its application excluded by their texts? Do the ex- 
press provisions of the treaties show an abandonment of what Chief Justice 
Fuller called “the general principle of international law"? The answer to 
these questions involves a study of the prov:sions of the treaties in detail. 
Their importance is enhanced because the treaties apply to the surrender 
of netionals as well as of aliens. 

'The stock treaty of 1842, on which the zm additions have been grafted, 
provides for the surrender of persons “charged with the crime of murder, or 
assault with intent to commit murder, piracy, or arson, or robbery, or forgery, 
or the usterance of forged paper.” - Nothing.is said as to the law by which 


these crimes are to be defined." To the creaty of 1842, the convention of 


1889 adcs crimes listed in ten classes, as to most of which no reference is made : 


to the law which should de:ermine criminality, as follows: 


1. Manslaughter, when voluntary. 

2. Counterfeiting or altering money: ae or brings into circula- 
tion eounterfeit or altered money. 

3. Embezzlement; larceny; receiving any money, valuable security, or 
cther property, knowing the same to have been embezzled, stolen, or 
fraudulently obtained. 

4. Fraud by a bailee, banker, avert, “actor, trustee, or irector or 
member or officer of any company, made criminal by the laws of both 
countries. 

5. Perjury, or subornation of perjury. 

6. Rape; abduction; child-stealing; kidnapping. 

7. Burglary; house-breaking or shop-breaking. - 

8. Piracy by the law of nations. 

9. Revolt, or conspiracy to revolt by two or more spare on board a 
ship on the high seas, against the authority of the master; wrongfully 
sinking or destroying a vessel at sea, or attempting to do so; assaults on 
board a ship on the high seas, with intent to do grievous bodily harm. 

10. Crimes and offenses against the laws of both countries for the sup- 
pression of slavery and slave-trading. 

Extradition is also to take place for participation i in any of the crimes 


722 “Without doubt the treaty contemplated only such acts as were, in 1842, held in the 
two countries to constitute the o-fense specified." Seymour, J., in Jn re Cross (1890), 43 
Fed. 517, 519. 
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mentioned in this convention or in the aforesaid tenth article, provided 
such participation be punishable by the laws of both countries. 


The supplementary convention of 1900 adds three more crimes, without 
- mentioning the law which is to determine criminality, as, follows: 


11. Obtaining money, valuable securities or other property by false 
pretenses. 

12. Wilful and unlawful destruction or obstruction of railroads which 
endangers human life. 

13. Procuring abortion. 


The supplementary convention of 1905 lists 


14. Bribery, defined to be the offering, giving or receiving of bribes 
made criminal by the laws of both couniries. 

15. Offences, if made criminal by the laws of both countries, against 
bankruptcy law. 


The supplementary convention of 1922, applicable only to the United Stetes 
and Canada, added to the list without any reference to a particular system 
of law, 


16. Wilful desertion or wilful nonsupport of minor or dependent 
children. 


The supplementary convention of 1925, also applicable only to the United 
States and Canada, added to the list 


17. Crimes and offences against the laws for the suppression of the 
traffic in narcotics. 


However it may have been interpretable orior to 1889, on a question arising 
in 1933, the treaty of 1842 must be interpreted as it exists in 1933, viz., with 
the additions made to it in 1889. 1900, 1905, 1922 and 1925. Read with the 
additions, a meaning might be given to the term “murder” in the treaty of 1842 
different from that which would have been given to it before any addition 
had been made. Hence, the question arises with reference to the whole list of 
crimes, whether the principle of double criminality is to be applied. 

The 1889 convention first introduced an express qualification that some of 
the crimes listed should be “made criminal by the laws of both countries”; and 
such a qualification was repeated in the 1€05 convention, and in effect in the 
1925 convention. If this qualification is expressly made applicable to certain 
crimes, must not one reach the conclusion, on the argument a contrario, that it 
does not apply to the other crimes listed? The argument a contrario would 
here go too far. It would lead to a conclusion that as to the unqualified 
offenses it is not necessary that they should be “made criminal by the law of 
both countries."'? If this were true, then either the unqualified offense would 


1 This qualifization has been thought to serve the purpose of requiring an exact identity of 
the offense in tLe two countries. See the views of Professor de Lapradelle, advanced in the 
Blackmer Case in France, in Causes Celébres du Droit des Gens, Affaire Henry M. Blackmer, 
Extradition, pp. 110-111. Sed quaere. 
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not have to be made crim_nal by the law of either country, which would be an 
absurd result; or i$ would have to be made criminal by the law of only one 
country, and for present purposes this would mean by the law of the request- 
ing state. Does the language of the treaties justify or necessitate this result? 
To dea: with this question, it is necessary to examine the history of the 
criminal law for the enforzement of which zhe treaties were concluded, as well 
as the history of the treat; provisions. | 


HISTOR? BEHIND THE TR3ATY PROVISIONS 


The general conception on which the crimes were listed in the Jay Treaty 
of 1794 and the treaty of 1842 is not difficult to reconstruct.74 Throughout 
the earlier part of the nineteenth century, it was a moot question how far 
states were under an obigation to surrender fugitives apart from treaty. 
Chancellor Kent stated the cbligation as applicable to “offenders charged 
with felony and other hign crimes.” %5 The early treaties were restricted to 
crimes of violence and gross fraud. There was even “a general disposition on 
the part oi the United Stetes to include in extradition treaties crimes of vio- 
lence and to exclude crimes of traud."*9$ In the Jay Treaty, only murder and 
forgery were included; im the treaty of 1842, only well-known and well-defined 
common lew crimes were "isted, all of them serious offenses." The treaty oi 
1843 between the United States and France covered a very limited list of 
crimes, including rape, and embezzlement ky public officers. In the applica- 
tion of tae treaties, however, tae lists were taken to include statutory crimes 
falling under the treaty designation. It seems improbable that every crime 
named in these earlier treeties was not punishable as a crime in every Amer- 
ican and in every British jurisdiction. Tcward the latter part of the nine- 
teenth century criminal lew was greatly extended in many countries; acts 
became crimes which were previously not punishable, and in American 
and in Eritish jurisdictions the definitions of common law crimes were ex- 
tended by legislation and judicial decision. Such a development called for 
additions to the list of crimes appearing in the treaty of 1842; but when these 
additions were made, in so Žar as they covered new offenses, words were neces- 
sary to prevent the description from going beyond the development of the 
criminal law. 

The treaty of 1842 did not describe acts; it named crimes—murder, piracy, 
arson, forgery, and utteraree oi forged paper. The convention of 1889 went 
outside that framework in listing certain asts which might or might not be 
crimes, viz., fraud and acts connected with the suppression of slavery and 


^ Recorcs of the diplomatic correspondence are not available to the writer. Moore 
says that no zule of inclusion or exclusion was followed. 1 Moore, Extradition, p. 108. 

75 In re Daniel Washburn (18.9), 4 Johnson Chancery, 106. 

761 Mooce, Extradition, p. 112. 

77 In transmitting the treaty cf 1842 to the Senate, President Tyler said that Art. 10 was 
confined to “such offenses as all mankind agreed to regard as heinous and as destructive to 
the security of life and property" Cited in 290 U. S. 299, note. 
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slave-trading. Likewise, the convention of 1905 in listing bribery and bank- 
ruptcy offenses. Unlike the word “murder,” the word “fraud” does not in 
itself connote & crime or an offense. Many acts of fraud have never been 
made criminal by English or American law. In 1860, the Larceny Act in 
England made fraud by an officer of a company criminal only to some extent; 
hence in the English Extradition Act, 1870, the list of “extraditable crimes” 
was made to inolude “fraud by a bailee, banker, agent, factor, trustee, or direc- 
tor, or member, or public officer of any company made criminal by any Act for 
the time being in force.” Thereafter, the British Government proposed to the . 
United States various drafts of a new treaty, which would have applied to 
fraud “made criminal by any law for the tme being in force.” The British 
Government could not go beyond the Acts of Parliament of 1870 and 1873 
without seeking new legislation; hence it sought to limit the crimes listed in 
any new treaty to those which were listed in the schedules to the Acts." 
When the convention of 1889 was drafted, the qualification on fraud which was 
already in the schedule to the British Act of 1870 was made to apply to both ` 
countries; for in the United States criminal law as to fraud was also limited. 
Hence the provision in the convention of 1889 listed fraud which was “made 
criminal by the laws of both countries.” ‘This qualification should not be 
construed as &n exclusion of the principle of double eriminality as to other 
listed crimes. 

In this connection, the discussion of the crime of fraud by a bailee in Re 
Belleneoutre"? is most illuminating. This case arose under the British- 
French treaty of 1876, which was signed in English and French versions.®° 
The petitioner for habeas corpus had been committed on a charge of abus de 
confiance, fraudulent misappropriation, and he contended that the evidence 
showed no act made criminal by English lav. Though the principle of double 
criminality was applied, the pezition was denied because some of the acts 
charged were clearly criminal by English law; as to certain acts charged, the 
Queen's Bench Division analyzed the crime of fraud by a bailee at some 
length. Cave, J., said: 


Our law .. . is a thing of shreds and patches. . . . In case of a bailee 
—in fact of all bailees—he is made responsible where the article with 
which he has been entrusted is one which he has to return or re-deliver 
to someone in specie; but he is not responsible where he is at liberty to 


7$ The German Reichsgericht, in a decision of Nov. 30, 1899, said that “the English Extradi- 
tion Act, being tne basis of the [British-German] extradition treaty, serves without doubt for 
the interpretation of the latter." Fontes Juris Gentium, A, 2, Vol. 1, pp. 111, 395. 

79 (1801) 17 Cox Crim. Cases, 253. 

80 The English and French versions cf this treaty are not equivalent. The English version 
lists “fraud by a bailee, banker, agent, factor, trustee or'director, or member, or publie 
officer of a company made criminal by any act for the time being in force"; while the French 
version lists “akus de confiance ou détournement par un banquier, commissionaire, admin- 
istrateur, tuteur, curateur, liquidateur, syndic, officier ministeriel, directeur, membre, ou 
employé d'une société, ou par toute actre personne." 67 British and Foreign State Papers, 
p. 8; 2 Martens, Nouveau Recuil Général (2 sér.), p. 459. 
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convert the particulaz article so delivered to him into something else be- 
fore the returr or delivery is to be made, and that being so the charges 
against the prisoner do not show an offence of that nature, and that par- 
ticular provision of our law is out of the.case. Then there are two sec- 
tions (sects. 75 and 76 of the Lareeny Act of 1861) whieh make provision 
for the punishment of fraudulent bailees of a particular kind. : Where a 
man, if a bailee of a particular kind, as a banker, merchant, broker, or 
agent, receiving property with specifiz instructions, such as a direction 
in writing, how to dispose of it, misappropriates it, then, under sect. 75, 
he is punishab:e for it. But then our law requires what the French law 
does not, & direction in writing. In any of these cases that section does 
not apply. Then under sect. 76, which is the only other enactment 
which has any application to the case, a banker, merchant, broker, or 
agent, who shall receive any property (interpreted in the Act to include 
money) for safe custody, and shall misappropriate it, shall be guilty of 
a risdemeanour, anc made punishable. This is much narrower than 
the French code, because it does not apzly to all bailees, but only to those 
described; and it is impossible to say what questions might arise as to 
what kind of agents are to be included in the enactment. By our law 
the property must be intrusted to the bailee for safe custody; but if in- 
trusted for any other purpose, then he is no longer within sect. 76. The 
law of England is far less severe than the law of France, the definition 
of the crime is much narrower than in the French code. 


Wilis, J., admitted his 


humiliation . . . in being obliged to confess that a number of fraudu- 
lent acts criminal by French law are rot punishable at all as crimes by 
English law. It does seem extraordinary that a man intrusted by others 
witk large sums of mcney for investment or otherwise should be able to 
put thousands of pour.ds in his own pocket in a foreign country fraudu- 
d and dishonestly, and yet that this should not be a crime by Eng- 
ish law. 2 


It was this almost capricious state of th» English law which necessitated 
the qualification on fraud in the Extradition Act of 1870, in the French treaty 
of 1876, and in the United States convention of 1889. "Taken in connection 
with the provisions of the English Act of 1870, the history of the English law 
as to criminal fraud—and the history of the American law is not very different 
—clearly ‘called for a qualification on fraud as an “extradition crime,” but the 
qualification is a part of the description. It is as though the words in the 
treaty were: "Criminal fraud,” ete., “the criminal character of the fraud to 
be determined by the law of both countries.” This phrasing would merely 
make a part of the definition the requirement which prevails as to all crimes _ 
listed. It seems quite clear that the qualicication in the convention of 1889 
may be explained by the history of the crime of fraud, and since, in view of the 


81 See also Ex parte Piot (1882), 15 Cox Crim. Cases, 208. ` 

82 "With regard to the general statement that the get must be criminal by the laws of both 
states, it would seem to be no mare than a special reference to the cardinal principle appli- 
cable to ali cases that the fugitive's ect. . . must 5e an offense against the laws of both 
States." Figgott, Extradition (1910), p. 228. 
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general foundations of the law of extradition, one is to lean toward a con- 
struction of a treaty provision consistent with the principle of double 
criminality, the qualification ought not to be held to have the effect of modify- 
ing the meaning which would previously have been given to the provisions of 
the treaty of 1842. Nor should it be taken as the basis of an argument a 
contrario as to other provisions in the 1889 convention. If from the mention 
of double criminality as to fraud by a bailee, one should deduce that double 
criminality is not required for receiving money known to have been fraudu- 
lently obtained, it would seem to be necessary to find some rational explana- 
tion of this difference as to the two crimes. Yet it is submitted that the his- 
tory does not furnish such an explanation; that on the contrary it furnisaes 
an explanation which would reduce the phrase “made criminal by the laws 
of both countries” to a part of the description of the extradition crime of fraud 
by a bailee. NN | 

The convention of 1889 also lists “crimes and offenses against the laws of 
both countries for the suppression of slavery and slave-trading.” Again, the 
phraseology was due to British legislation. The Slave Trade Act, 1873, had 
provided ($27) that “offences against this Act . . . or otherwise in connexion 
with the slave trade . . . shall be deemed to be inserted in the first schedule 
to the Extradition Act, 1870." Thereafter, the British Government sought 
to confine the list in any treaty to crimes against British law, and the limita- 
tion in the convention of 1889 was the result.” The qualification here is quite 
clearly a part of the description. 

With respec: to the qualification on “participation” in the convention of 
1889, viz., that “such participation be punishable by the laws of both coun- 
tries,” it seems clear that this was due (1) to the limits of the common law as to 
the punishment of accessories, and (2) to a repetition of the qualification as to 
crimes of fraud. 

The supplementary convention of 1905 places a qualification on bribery and 
bankruptcy offenses that they must be “made criminal by the laws of both 
countries.” Ambassador Choate’s explanation at the time was that this 
phraseology was merely borrowed from the convention of 1889.55 In the 
supplementary convention of 1925, the qualification as to crimes relating to 
the traffic in narcotics is that they must be “against the laws"; this phrase 
may be taken to mean against the laws of both countries. Even so, the 
qualification is clearly a part of the description. 


THE LIST OF UNQUALIFIED CRIMES . 


It now seems essential to examine some of the listed crimes as to which 
nothing is said in the treaty oi 1842 with its additions concerning the laws to 


83 The United States law as to the slave trade was also closely limited by the provisions 
in the statutes. 

$$ The British Act of 1873 ($83) extended the provisions of the Act of 1870 to accessories. 

8$ Appendix to Petitioner’s Brief on Reargument, p. 564. : 
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govern criminality. The convention of 1889 lists rape without any qualifica- 
ticn, and this must include statutory rape. Yet in 1925 the laws of American 
jurisdictions concerning statutory rape varied widely as to the age of consent; 
in Alabama and Hawaii, the age of consent was 12 years; in Georgia and 
Pcrto Rico it was 14 years; in twenty states it was 15 years; in twenty-six 
states it was 18 years; and in Tennessee it was 21 years?9? In Canada 87 and 
Indias? the age of consent is 14 years. If Canada should seek the surrender 
of a perscn found in Alabama on a charge of rape, may not the Alabama age of 
consent be applied to prevert the surrender? If the United States should 
seek for trial in Tennessee, where the age is 21 years, a person accused of 
violating with her consent a girl of 20 years, and such person is found in India, 
where the age is 14, should the surrender be granted? 89 

The supplementary convention of 1922, applicable to Canada, lists “wilful 
non-support of minor or dependent children." This has only recently been 
made a crime in most of the States of the Union.?9 “ost of the American 
statutes and that of Canada make it criminal to fail to support a child of 16 
years of age. Neither the United States nor Canada may be entitled to the 
surrender of a person charged with failing to support a child of 18, though he 
-is à minor and dependent. In several cases Canadian courts have serupu-' 
lously examined whether the nonsupport charged was made criminal by the 
law of Canada and by the law of a particular state of the United States. In 
Re Clark?! and in Re Brooks,” the accused was committed only when it was 
shown that the offense charged was covered both by Canadian, and by Massa- 
chusetts and Ohio laws. 


INTERPRETATION BY GREAT BRITAIN 


The interpretation of these various treaties cannot be made without regard 
to the way in which the parties have conceived their obligations. Hence, the 
Br:tish legislation, upon which the performance of the treaty obligations in 
most of the British territories depends, is illuminating. The Extradition Act, 
1870, after it has been extended by an Order in Council to any country with 
which £n arrangement exists, furnishes th» sole basis for the performance of 
treaty obligations by the government of a territory to which the Act applies. 
It is true that by §27 the Act is made to apply “with the exception of anything 
contained in it which is inconsistent with the treaties referred to in Acts .. . 
repealed,” ®* among which was the treaty of 1842 with the United States; 


8 U. S. Department of Labor, Children’s Bureau Publication No. 145, p. 4. 

8" Tremeear’s Code, 1929, $301. , If the girl is between 14 and 16 years of age, consent is 
nugatory, but special proof is required. 83 Roy, Indian Penal Code, p. 701. 

3$ Similar questions were put in the Blackmer Case in France. See supra, note 73. 

? On «une 1, 1932, the Uniform Desertion anc Non Support Act had been adopted at 
least in rart by 22 states of the United States. 

a% [1928] 3 D. L. R, 737. % (1980) 66 Ont. 158. 

* Cf., In re Bouvier (1872), 42 L. J. Q. B. 17. 

*! In 1876, the Secretary of State of the United States referred to this $27, and it might 
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but as it has been applied to reouests for surrender by the United States, no 
inconsistency with the United States treaties on the question of double erimi- 
nality has been pointed out, and no other legislation exists in England for 
enabling the obligations of the treaty of 1842 to be performed. The Act 
authorizes coramitment only for an “extradition crime,” and that term is de- 
fined to mean ~a crime which, if committed in England or within English juris- 
diction, would be one of the crimes described in the first schedule to this Act.” 
The first schedule is introduced by the statement that “the following list of 
crimes is to be construed according to the law existing in England, or in a 
British possession, (as the case may be,) at the date of the alleged crime, 
whether by common law or by statute made before or after the passing of this 
Act.” The first schedule is supplemented by a schedule to the Act of 1873, 
which repeats the introductory statement and adds to the list of extraditable 
crimes various “indictable offerces" under six specific Acts of Parliament. 
Language could not be clearer ta indicate that, so far as Britain is concerned, 
surrender is confined to acts charged which are (1) made criminal by the 
British law and (2) by the law of the particular British territory in which the 
surrender is demanded. This remains the British law today. Since 1870, 
apparently the United States has made no protest against these features of the 
British legislation. Unless action under these limitations is to be deemed a 
non-performance of the treaty obligations, the limitations themselves must 
be taken to indicate the construction placed on the treaties by Great Britain 
and maintained since 1870, even after the entry into force of the conventicn of 
1889 and the supplementary conventions. 


ANALYSIS OF THE DIPLOMATIC CORRESPONDENCE 


So far as it is available, the diplomatic correspondence must also be ex- 
amined for determining what constructions have been placed on the treaty 
provisions by the two governments. The treaty of 1842 soon led to diffcul- 
ties.°6 In 1843, the United States sought the surrender of negroes accused of 
rourder in Florida, who had taken refuge in Nassau; the acts charged were 
shown to have been committed in an escape from slavery. The Bahama court 
directed the discharge of the negroes for lack of evidence, and because the acts 
charged were not made criminal by British law though they might be criminal 


have become very important on the question of trying a person for a erime other than that 
for which he has been surrendered. See U.S. Foreign Relations, 1876, p. 206. 
88 See In re Bellencoutre (1891), 17 Cox Crim. Cases, 253. 

. % One of the earliest cases to arise was that of a negro whose surrender was sought by the 
United States for robbery committed while a slave. The surrender was refused, and in the 
ensuing correspondence the Secretary of State (Upshur), writing to the American Minister in 
London (Everett), stated that if “the laws of England would justify a robbery because 1$ was 
committed in assertion of some Independent right," the refusal would be justified. Appen- 
dix to Petitioner’s Brief on Reargument, p. 9. This was an admission of the principle of 
double criminality, but as it was in a letter to an American eee little Tagai should þe 
attached to it. 
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by Florida law.” Thereafzer. the Secretary of State (Calhoun) wrote to the 
American Minister in London 'Everett), desiring to know whether the British 
Government supported the ground taken by the Bahama court;,?? and pointing 
out that the “true intent” cf the treaty of 1842 “and proviso [as to evidence 
of criminality] together" was ‘‘that the criminality of the act charged should 
be judged of by the laws of the country within whose jurisdiction the act was 
perpetrated."?? Yet Mr. Calhoun also suggested that the acts charged 
against the negroes were eriminal by English and by Bahama law. Mr. 
Everett later reported that Lord Aberdeen did not adopt the language of the 
Nassau court, whose action he explained as a refusal to surrender because of a 
lack of evidence. On January 28, 1845, Mr. Calhoun again instructed Mr. 
Everett to press for a construction of the treaty to the effect that “the erimi- 
nality of tae act is to be judzed of by the laws of the country where the offense 
was committed." Apparently Mr. Everett did not take this position and did 
not carry out this instructicn; writing to Lord Aberdeen on January 30, 1845, 
he had stressed the “belief entertained by the contracting parties that the same 
acts constitute the same legal offences in tae two countries."19? This diplo- 
matic incident is certainly not entitled to great weight in considering the prob- 
lem of double criminality. I: zonstituted in no sense an agreed interpretation 
of the treaty. Mr. Calhoun’s letters to Mr. Everett merely stated arguments 
for Mr. Everett to use in a case which involved all the delicate sensibilities 
connected with slavery,?% and which had already become moot; they were 
not a “practical constructi” of the treaty of 1842; and they cannot now be 
appraised without taking account of Mr. Calhoun’s espousal of the institution 
of slavery. . 

On several other occasicns the point has been referred to in diplomatic 
correspondence.  Aitertheensctment of the Extradition Act, 1870, the British 


7 “What may constitute the crime of murder in Florida, may be very far from doing so 
according to the British laws, or even to the laws of the Northern States of America.” 
Appendix to Petitioner’s Brief on R2argument, p. 45. | 

8 The whole of the Calhoun correspondence was Cirected to obtaining a construction of the 
treaty and not to having the neg-oes surrendered. Under the Act of 6 and 7 Victoria, c. 76, 
the British Government had no Dower to surrender after the decision of the Bahama court. 

9 Appendix to the Petitioner’s B-ief on Reargument, p. 47. ` 100 Jd., p. 72. 

101 The existence of slavery ir the United States down to the period of the Civil War 
created difficult problems which raised nice questicns as to the treaty of 1842. Anderson’s 
Case became the most famous of tke cases litigated. In escaping from apprehension as a 
fugitive slave, Anderson killed his would-be captor in Missouri. A demand by the United 
States for his surrender created intense public feeling in England as well as in Canada where 
he had taken refuge. After his commitment, the Canadian Court of Queen's Eench refused 
his discharge on habeas corpus, one of three judges dissenting. (1860) 20 Upper Canada, 
Q. B. 164. Pending appeal, the British Government directed that there be no surrender 
whatever ths result of the appeal. Clarke, Extradition (4th ed., 1903), p. 99 ff. A writ of 
habeas corpus was issued by the Court of Queen's Eench in England. (1861) 30 L. J. Q. D. 
129. However, Anderson’s discharge was orderel by the Canadian Court of Common 
Pleas. (1861) 11 Upper Canads, Common Pleas, 9. See Mr. Justice Duff's discussion of 
Anderson’s Case, in Re Collins, supra, note 17. 
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Government sought a new treaty with the United States, and active negotia- 
tions to that end were pursuec until in 1874 the Government of the United 
: States reached the conclusion that a treaty could nos be concluded on the basis ` 
of the British Act.19? In these negotiations numercus drafts were considered. 
On April 17, 1871, the British Minister informed the Secretary of State with 
reference to one draft that it ecntained a “provision similar to that contained 
in the treaty of 1842 [7.e., in the proviso concerning evidence of criminality], 
acting under which the magistrates in the United States would take care to see 
that the crime charged . . . wes a crime recognized by the United States." 103 
An amendment seems to have been proposed by the United States to a British 
draft which would have expressly stipulated that ar act charged should “con- 
stitute, by the law of the place where the accused was arrested, one or more of 
the offences hereinbefore enumerated as the same shall be defined by local 
law”; this was said to be “requzred to meet the diversities of criminal legisla- 
tion in our states and. territor.es; the United States having a very limited 
criminal code and no federal common law, civil or criminal.” 194 Jn 1872, the 
British Minister and the Secretary of State seem to have been on the point of 
agreement on the substance oi such an amendment. In 1878, a provision 
similar to this amendment was placed in a “conference draft."!?? During the 
course of these negotiations, the British Minister (Sir Henry Thornton) stated 
to the Secretary of State (Mr. Fish) on April 4, 1872, the view of the British 
Government that “according to the universal rule between nation and nation 
in regard to extradition, the offence with which a criminal is charged must 5e 
one against the law of the country in which he is found, as well as against 
the law of the country asking for his extradition.” 196 

Taken as a whole, the diplomatic interchanges seem to furnish no ground 
for saying that the treaty of 1842 was not based on the principle of double 
criminality. 


INTERPRETATIONS IN COURT DECISIONS 


In American jurisprudence, prior to the Factor Case, occasion has not been 
presented for a determination bz the Supreme Court of the effect of the quali- 
fications in the convention of 1889 and some of the later conventions that cer- 
tain of the crimes listed must have been “made criminal by the laws of both 
countries.”*°* The point was mot referred to in In re Frank,9? where com- 
mitment was refused because the act of embezzlement (which was listed in the 
convention of 1889 without qual_fication) charged was not criminal by the law 
of Oregon, though it was crimiral by the law of British Columbia where the 
accused was wanted. | 


102 The negotiations were resumed from time to time. On June 25, 1886, a convention was 
signed by representatives of both governments, but the Senate of the United States withheld 
consent, to its ratification. 

103 Appendix to Petitioner’s Brief om Reargument, p. 113. 

164 fd. p. 117. P5 fd., p. 167. 106 Td., p. 142. 

107 In, re Metzger, supra, note 40, arose before 1889. 108 (1901) 107 Fed. 272. 
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In King v. Dix, a British court held that the principle of double crim 
inality applied to an unqualified offense listed in the 1889 convention. Thi 
case arose in the King’s Bench Division on an application for habeas corpus» 
the prisoner having been committed on two informeticns, both based on the 
conventicn of 1889, for surrender to the United States. The first charge was 
larceny “based upon a statute of the Stat» of Washington [U. S. A.]; but it 
was now admitted that the charge disclosed no offense according to the law 
of England, and that the prisoner could not be extradited on that charge.” 
Yet Mr. Justice Darling directed it to be “made clear to the magistrate that 
the prisoner was not to be extradited in raspect of the offence alleged in the 
information for larceny.” This, in spite cf the fact that the crime of larceny 
is not qualified in the 1889 convention. Habeas corpus was denied to Dix, 


. however, because the second information charged acts punishable as em- 


bezzlement in Washington and as fraud in 2ngland, and it therefore fel! within 
the provision in tke convention of 1889 as to “fraud . . . made criminal by 
the laws of both countries.” In Canadian cases since 1889, the principle of ` 
double criminality has been applied to tae unqualified crimes listed in the 
treaties, H? and the Canadian law to this effect seems now to be well settled. 

In the recent Blackmer Case a French court has addressed itself to a some- 
wkat similar question to that raised in Factor v. Laubenheimer. The sur- 
render of Blackmer was sought by the United States under the Unitec States- 
French treaty of January 6, 1902, which im listing crimes follows the general 
lines of the United States-British treaty o2 1842 with its additions, qualifying 
some o? the crimes listed by the requirement that they must have been “made 
criminal by the laws of both countries." The charge against Blackmer was 
perjury in connection with income tax returns; and perjury was listed in the 
1909 treaty without qualification. As the prosecuticn of Blackmer would 
have been “barred by limitation” in France, his surrender was not required 
by the treaty (Article 8), and on this ground in 1928 the court (Chambre 
des Mises en Accusation) decided against recommending extredition. On 
the effect of the treaty provision, however, an elaborate argument was pre- 
sented both to the government and to the eourt,!* and the latter stated obiter 
that it was not necessary that the act charged fall within the proscription of 
the French criminal eode.U? 

10: (1902) 18 Times Law Reports, 231. 

110 Re Latimer (1906), 10 Can. Cr. Cases 244; Re William Staggs (1912), 20 Can. Cr. Cases, 
306; Ex parte Thomas (1917), 38 D. L. R. 716; 1n re O'Connor, supra; Re Wagner, supra; 
Re Clark, supra, note 35. In the case of Martin Insull, decided by the Ontario Court of 
Appeals on March 16, 1934, the criminality of the act charged by the law of Cenada and 
by that of Illinois was referred to. He Insul! [1684] O. W. N. 194. 

1! See supra, note 73. Mr. Robert E. Olds wes of counsel for the United States in this © 
case; copies of his memorandum, printed in French and in English, by A. Pedone, Paris, 
are in the Harvard Law Library. 

11: Hudson, Cases on International Law, p. 1034. The report of the case taere given was 
reprintel from manuscript; no other report is available to the writer, and it is doubted 
whether the opinion has been published in Franca. 
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FACTOR V. LAUBENHEIMER AND HAGGARD 


In the Factor Case, the Supreme Court had to deal with the suficiency of the 
return on a writ of habeas corpus, and hence the court was called upon 
to say whether the commitment for extradition under the treaties was proper. 
The court therefore had to decide under the municipal law of the United 
States, which includes the treaties, whether Factor could be extradited. 
The final decision as to extradition rests not with the court but with the Secre- 
tary of State, and the court is neither his legal adviser, nor will it give an 
advisory op:nion. TheSecretary of State cannot issue a warrant for surrender 
in the absence of a proper commitment; but he may refuse to issue such a 
warrant after the Supreme Court has decided that the commitment was proper. 
In his final decision he may decide that the United States has no obligation 
to do what the municipal law as interpreted by the court permits to be done. 
The responsibility for determining whether the United States has an inter- 
national obligation under the treaties rests not with the court but with the 
Executive. 

It was clearly the duty of the court to examine the treaty of 1842 as it existed 
in 1933, viz., with the additions made in 1889, 1900, 1905, 1922, and 1925. 
Yet it did not do this. The additions of 1922 and 1925 are not referred to in 
the opinion. This was possibly because they apply only to the United States 
and Canada; but as part of the now existing convention of 1889,13 if not of the 
now existing treaty of 1842, they may very well influence the interpretation 
of other provisions in that convention.!* 

The opinion of the court first points out the “distinction appearing on the 
face of the convention” of 1889, which is seid to “single out for exceptional 
treatment certain of the offenses named" by the express requirement of double 
criminality as to them. This distinction is appreciated, however, with but 
scant review of the history of Anglo-American relations as to extradition, with- 
out any consideration of the general purposes of extradition, and apparently 
with little forecast of the result of emphasizing the distinction. Dismissing 
the possibility that the proviso as to “evidence of criminality” applies to the 
question as to the law by which criminality is determined, the court merely 
concludes that “a less strained and entirely consistent construction” would 
be that the specification of crimes without qualification “evidenced an inten- 
tion to dispense with the restriction applied to other treaty offenses, that they 
must be crimes ‘by the laws of both countries?” This is far from convincing, 
and it takes no account of the principle of double criminality as a principle 
of international law in the light of which treaties of extradition should be 
construed. . ; 

The court then refers to the rule of “liberal construction” as a princivle 

113 The convention of 1922 provided that it shoula “be considered as an integral part^' of 
the conventions of 1889, 1900 and 1905, and the convention of 1925 provided that it should 


“be considered as an integral part” of the conventions of 1889, 1900, 1905 and 1922. 


114 Reference has been made, above, to specific provisions of the conventions of 1922 end 
1925. 
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“deemed controlling in the interpretation of international agreements.” In 
speakinz of “considerations which should govern the diplomatic relations be- 
tween nations," it seems to ignore the nature o? the court’s function in extradi- 
tion cas2s; such considerations are to be appreciated by the President and the 
Secretary of State, and the court should be concerned with them only to the 
extent af avoiding any embarrassment to those officials in making a free ap- 
preciation. “Liberal” construction is undoubtedly a proper attitude for a 
nationa!, as distinguished from an international, court to adopt in certain 
cases; Jordan v. Tashiro M9 and Asakura v. Seattle, Y° cited by the court, 
clearly called for such a rule for they involved questions as to rights to be ac- 
corded to aliens in the United States under treaties. In an extradition case, 
however, more hesitance may be shown in adopting a “liberal” construction, 
lest it should overthrow the safeguards whith have been set up by the munici- 
pal law for the protection of both nationals and aliens. That municipal law 
is grour.ded on traditions deeply embedded in the Anglo-American common 
. law, traditions as to the preservation of which British and American courts 
have shown the greatest solicitude in the past. One is therefore surprised that 
a rule of liberal construction in this case s3ould be said to lead "ineseapably 
to the corclusion that the treaties, presenily involved, on their face require 
the extradition.” 11" 

The court very properly expresses a willingness to “look beyond the written 
words to the negotiations and diplomatic correspondence of the contracting 
parties relating to the subject-matter, and to their own practical construction 
of it.” Certainly a “construction of a treaty by the political department cf 
the government" should be given “weight” in “resolving doubts.” In this. 
connection the court reviews at some length the diplomatie incident relating 
to the negroes who escaped from Florida to Nassau in 1843. It is to be noted 
that since that incident arose under the ungmended treaty of 1842, the court's 
reliance on Secretary Calhoun's interpretatior would lead to a repudiation of 
the principle of double criminality even apart from the provisions of the con- 
vention of 1889. The court says that “from the ensuing diplomatie corre- 
spondence [i.e., from instructions given by she Secretary of State to the Amer- 
ican Minister in London] it slearly appears that this Government [of the 
United States] then asserted that the treaty of 1842 obligated both parties to 
surrender fugitives . . . without regard to the criminal quality of the fugi- 
tive’s acts under the law of the place of asylum.” It was admitted that “the 
British Government has never definitely yielded” to the “position” taken 
“clearly and emphatically” by “the political department of the Government" 
of tke United States, from which “our government does not appear to have 
receded” ; but no reference was made by the court to the later correspondence 


115 (1928) 278 U. S. 123. us (1924) 265 U. S. 332. 

Ui In 72 re Arton, the British ccurt professed to be ziving a “liberal” interpretation to a 
treaty with France, but held that the charge satisfied the requirement of criminality by the 
laws of both countries. [1896] 1 Q. B. 108, 117. 
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between the two governments, nor to the established British law and practice 
which cannot be without some velue in determining the proper construction 
of the treaty provisions. It would seem that the court attached undue 
“weight” to the letters addressed by Secretary Calhoun to Minister Everett; 
that these letters did not constitute a decision by the Secretary of State on a 
case in which he was under a duty to make a decision, but merely supplied 
arguments to the American Miniszer for use in a contest over the construction 
of the treaty of 1842; that the letters did not constitute a “practical con- 
struction” of the treaty of 1842; and that they were entitled to little “weight” 
in the face of the long-continued British and Canadian practice.118 

The court also relies on "considerations peculiarly applicable to treaties for 
extradition, and to these treaties [with Great Britain] in particular.” 339 "The 
surrender of a person charged with an offense “generally recognized as crim- 
inal at the place of asylum, involves no impairment of any legitimate public 
or private interest." It points ou; that all of the offenses listed in the treaties 
are recognized as crimes “by the jurisprudence of both countries,” and that 
the offense charged against Factor is “a crime under the law of many states” 
in the United States.12° Of course, if the principle of double criminality is 
negatived by the express words of the treaties, the fact that an offense is "gen- 
erally recognized as criminal at the place of asylum” can be of no importance. 
Hence in relying on and citing tke state statutes, the court may be thought 
to have limited the effect of its decision. It is at least a possible contention 
for the future that the result of the holding is to admit the principle of double 
criminality, but to restrict its application in the United States to criminality 
by the laws cf the states of the Union “generally,” so that it will not require 


118 The reliance of the Supreme Court in this case is in striking contrast with its attitude in 
U. S. v. Rauscher, supra, note 57, where it was held that a person surrendered under the treaty 
of 1842 on a charge of murder might not be placed on trial for cruel and unusual punishment. 
This question had been discussed at length in diplomatie correspondence, and the Secretary 
of State had teken a very strong position in the Winslow and Lawrence cases that the 
treaty being silent on the point, it permitted the trial of a surrendered person for an act 
other than that for which he might be or had been surrendered. U.S. Foreign Relations, 
1876, p. 210 ff. The court showed no disposition to give “weight” to this construction, 
which was opposed by Great Britain, stating that the negotiations were “inconclusive.” 

119 One of these considerations should have been the fact that the American-British treaties 
do not except nationals from the surrender provided for; but this was not referred to by 
the court. The United States has many treaties which do not require the surrender of 
nationals, and such a treaty might be construed more “liberally” than one which provides 
for the surrender of both nationals and aliens. 

120 In a note the court cites the statutes of 22 of the 48 states of the Union, to indicate that 
“ander the law of many states" of the Union, the acts charged against Factor are ‘“pun‘sh- 
able either as the crime of receiving monzy obtained fraudulently, or by false pretenses, or as 
larceny.” The same citations appear in the Brief for the Respondent on Reargument, pp. 
xxxviii-xxxix. An examination of these statutes made by Professor Livingston Hall, of the 
Harvard Law School, has revealed that in six of the 22 statutes cited, viz., those of Alabama, 
Idaho, Kansas, Missouri, Montana and Utah, the acts charged against Factor are not made 
criminal. As to five others of the 22 statutes, there is doubt on the point. 
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criminality by the law of she particular state cf asylum.” Even thus limited, 
the court would have departed from the clear indications of Wright v. Henkel 
and Ccllins v. Loisel. Yet es the court’s holding is based primarily on the 
languaze found in the convention of 1889, it cannot be said to have admitted 
the principle of double eriminality. In consequence, it is of no importance 
that “under the law of many states" other zhan Illinois, the receiving of money 
fraudu_ently obtained is made criminal. | 

In the one paragraph in its opinion which is devoted to the policy behind 
exiradition, the court states it to have been the “policy of our own govern- 
ment, as of others, . . . to name as treaty offenses only those generally recog- 
nized as criminal by the laws in force within its own territory." Yet this 
policy was thought to afford “no adequata basis" for saying that the obliga- 
tion of surrender is ''eorditioned on the criminality of the offence charged 
according to the laws of the particular place of asylum.” "The conclusion is 
reached that nc inquiry ‘s requisite “beyond that necessary to make certain 
that tha offense charged is one named in the treaty.” Let us apply this to the 
charge of rape, discussed above; or to the charge of wilful nonsupport of minor 
children. If no inquiry is to be made as to the definition of these offenses by 
some local law, then our extradition treaties may be extended. beyond any- 
thing imagined in the past. 

Reciorocity claims little of the court's attention, though it is stressed by the 
minority. The purpose of the treety of 1842 was explained in the preamble 
to be that fugitives shculd “under some circumstances be reciprocally de- 
livered up”; but a generally reciprocal relation may not call for a refusal to 
surrender by one party in all cases in which the-other would refuse.i?? It is 
not for tke court to take zccount of a “failure of Great Britain to comply with 
' the obligations of a treazy";!7? but this is not to say that a long course of 
action sy Great Britain and Canada, acquiesced in by the United States, may 
not furnish evidence of what those obligations are. In construing the treaties, 
surely a construction which would condemn a long course of British and 
Canadian action as a vialation of obligations undertaken should be avoided. 
Yet that is the effect of the court’s decisicn.?* The court seeks to further a 


121 Dana, in his notes to Wheaton, said: “Assuming that the offence charged must have the 
substantial elements cf that offence by the general law of both countries." Wheaton, Inter- 
naticnal Law (8th ed.), p. 187, note. In American consular courts, the search for a general 
American law to ke applied has broken down lamentably. See Biddle v. U.S. (1907), 156 
Fed. 75€. 122 (Charlton v. Kelly (1913), 229 U. 3. 447. 

123 The court says that suz a failure “would not be ground for refusal by this govern- 
ment." The statement goes oo far, and it deals with a matter which is beyond the Court's 
province. ` : 

124 The Supreme Court has recently said thas “the intention to abrogate or modify a treaty 
is not to be lightly im»outed t» the Congress" cf the United States. Pigeon River Co. v. Cox 
(1934), 54 S. Ct. 361. Similarly, that intention should not be lightly imputed to another 
state which is a party to the treaty. There the court found a “practical construction" of a 
treaty provision in Ontario legislation, saying that ‘we perceive no reason for ascribing to 
that [the Cntario] legislature an intention to override the provision of the treaty but rather 
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reciprocity in this case, however. It says that the petitioner’s construction 
of the treaties “would restrict the reciprocal operation of the treaty. Under 
that construction the right to extradition from the United States may vary 
with the state or territory where the fugitive is found although extradition 
may be had from Great Britain with respect to all the offenses named in the 
treaty.” Reference is also made to the fact that “all the offenses named in 
the two treaties” have been designated as crimes by the Extradition Acts of 
1870 and 1873.25 This would seem to indicate that the court failed to take 
account of the different systems of Jaw prevailing in the territories of His 
Britannic Majesty, and of the fact that extradition from British territories 
also “may vary with the . . . territory where the fugitive is found." !?9 Tunis 
argument of the court should have been used in a precisely contrary sense. 


CONCLUSION 


In view of these considerations, Factor v. Laubenheimer is io be confined 
to its facts. It may possibly be distinguished in the future because of the 
extent to which the act charged against Factor was made punishable in states 
other than Illinois. It applies only to provisions of the treaties with Great 
Britain, which.are to be superseded to some extent by the treaty of December 
22,1931. To the extent that the treaty of 1842 with its additions continues 
to be in force, either it or the statute might well be amended to put the execu- 
tion of the treaty provisions into line with that on the British and Canadian 
side. The treaty-making authorities must now consider whether it is de- 
sirable to negative, at least as to some offenses, the holding of the Supreme 
Court that the offenses listed without qualification need not be made criminal 
by the laws of both countries. It should also be considered whether the treaty 
of 1931 should be amended !?^' to apply the principle of.double criminality 
to some at leas; of the listed offenses. In future treaties of the United States, 
care should be exercised with reference to the problem. It would seem to be 
a sound policy for the Government of the United States to dispense with lists 
of crimes in future treaties and to propose for inclusion the requirement stated 
in the Montevideo Convention of December 26, 1933, that “the act for which 


see in that action an assumption on the part of the legislature that its course was not re- 
pugnant to the treaty." The ease arose under a provision of the treaty of 1842; and the 
“extraordinary situation” produced by varying constructions placed on this provision by 
American and Canadian courts seems to have led the Supreme Court to adept a construczion 
consistent with tke result reached in Canada. The decision presents an interesting contrast 
to that in Factor v. Laubenheimer. 

125 The court ignores the language of the Act of 1870, as well as the preamble to the first 
schedule to that Act. Moreover, under British and Canadian law, it is not enough that the 
offenses named in the treaties should be offenses by the law of the place of asylum; it is neces- 
sary, also, that the act charged should be made criminal by the law of the place of asylum. 

15 Receiving money known to have been fraudulently obtained, though a crime by the law 
of the United Kingdom, may not be a crime by the law of all the territories of His Britannic 
Majesty. Hence extradition might vary from place to place. - 

127 The treaty cf 1931 constitutes in part a revision of the earlier treaties, and it is notable 
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extradition is sought constitutes a crime end is punishable under the laws of 
the. demanding and surrendering states with à minimum penalty of imprison- 
ment for one year.” If this policy were adopted, it should be made clear that. 
in the United States the test of criminality is to be furnished by the law of the 
place of asylum. 

The Zu5ure law of extradition will develop more satisfactorily if recognition 
is given to its two-fold purpose. It is not merely a basis for mutual assistance 
by contracting states in the enforcement of their criminal laws; it is also an 
instrument for protectirg the common interests of these states against the 
dangers of crime. Thus conceived, the principle of double criminality may 
be regarded as important to the development of the law of extradition; its 
abandonment would almost certainly lead to an unfortunate reduction in the 
number of crimes to be listed in our extradition treaties; and if it 1s to dis- 
appear from American lew and practice, it ought to be as a result of a legisla- 
tive determination of policy, either by Congress 0 or by the treaty-making 
authorities. 


that some- of the qualifications in the earlier treaties as to the offenses being “made criminal 

by the lawe of both countries" have been omitted. Art. 3, however, lists “malicious injury 

to property, if such crime or offence is indictable”, ' and it adds with reference to “narticipa- 

tion" that it must “be punishable by the laws of both high contracting parties.” Hence, 

the treaty is open to the Factor v. Laubenheimer construction. Art. 3 also lists-‘‘indecent 

` asseult if such crime or-offerce be indictable i in the place where the accused or convicted 
person is ce & | 


« 4, 
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^EDITORIAL COMMENT 
THE EXTRADITION CASE OF SAMUEL INSULL, SR, IN RELATION TO GREECE 


(On October 6, 1932, the Governor of Illinois te legraphed the Department of 
State state requesting that the American Embassy at Paris be directed to ask for 


the provisional detention and arrest of Samuel Insull, Senior, an alleged fugi- 
tive from justice from =~ State of Illinois, where a warrant had been issued 
for his arrest, charging what was known in the Illinois statutes as 
larceny and larceny by a bailes: 3 (On October 6, 1932, the Embassy at Paris 
was instructed as directed; but on the following day telegraphed that while 
the arrest of the accused had been requested, the Embassy was advised that 






' he had left France. On October 8, the Governor of Illinois requested that . 


Insull's arrest be requested in Italy, and the American Embassy àt Rome was 
duly instructed to ask for his arrest. On October 10, the American Legation 
at Ath Athens telegraphed that the. police of that city had arrested Insull on their 
own wn responsibility; and that if no request were received for his extradition 
within twenty-four hours he would be released. On that date the Legation 
at Athens was directed to ask for-Insull’s arrest, since only a formality was 


necessary to bring into force the pending extradition treaty. between the United ' 


States and Greece through: an exchange of ratifications. On October 11, the 
Legation at Athens reported that the Greek Government would not arrest 
Insul! because the treaty with the United States was not in force. „On the 
following day, the Legation was instructed to take up Insull’s passport. On 
October 13, the Legation reported that the Premier of Greece had expressed 
ihe intention to prevent Insull from: leaving that country until ratifications 
of the pending treaty were exchanged. On October 14, the Legation reported 
that Insull refused to surrender hi$ passport. On November 1, the Depart- 





ment of State advised the Legation at Athens that ratifications of the treaty 


had been exchanged on that date, and directed the Legation to request Insull's 
arrest pursuant to.the-treaty. On November 4 the Legation reported his 


arrest and provisional detention a Athens? ` On November 17, the Depart- - 


ment sent the necessary papers to the Legation at Athens, the President of the 


United States 1 issuing a warrant. to take the fugitive into custo y, who. was: 


1 Through the courtesy of the Honorable Joseph R. Baker, the extradition expert of the 


Department of State, it has been possible for the writer to ascertain the facts upon which. 


this editorial is based. 

2 The Legation at Athens reported that on Nov. 5 the Public Prosecutor asked for the 
provisional detention of the accused for sixty: days, in harmeny with the provisions of the 
treaty. This was granted. Owing, however; to a medical statement by police surgeons 
that the accused was suffering from arteriosclerosis and diabetes, the court ordered that the 


accused be transferred to a particular hospital where he was held under a police guard. It — - 


may be noted that counsel for the accused protested against his provisional detention on the 
ground that it was giving retroactive e‘fect to the relevant provisions of the treaty. . 
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charged with “ambezzlement by persons hired, salaried or employed to the 


detriment of their employers or principals." 3 
On December 27, 1932, the “Council of the Judges of the Court of Appeals” 


of Athens, at a public session, rejected the application of the United States for 


the extradition of the accused, expressing the opinion that there was no legal 
cause for his extradition thereto. Tne reasons for its conclusions are set forth 
hereinbelow.# 


It should be observed that the treaty with Greece contained in Article 1 
tHe usual provision that the surrencer of a fugitive charged with an dfiensé 
made extraditable by the provisions of Article 2 should “take place only upon 
[such evidence of criminality, as according to the laws of the place where the 


fugitive or person so charged shall be found, would justify his apprehension V^ 
nd commitment for trial if the crime or offense had boen there commited.” s, 

This pcints to the exact nature of the proceeding béfére the judicial authorities 

_ of the state within whose territory the fuzitive is found and from which his 


surrender is sought. It has been wel portrayed by the Supreme Court of the 
United States in the case of Benson v. McMahon,* where it was declared that: 


3 To quote the lenguage of the judges cf the Court of Appeals of Athens of December 27, 
1932, the accused was “chargec. with embeszlement, larceny, and larceny by bailee, that is, 
with acts provided in the treaty (Article 2, sections 11, 15, 18 and 21).” 

4 “Whereas the Council of Judges of the Court 5f Appeals having considered carefully all 
the official documents presented, namely, the warrants for the arrest of the person sought, 
which were legally issued, the depositions of the witnesses, examined under oath, as well as 
all the other official documents and proofs, together with the arguments of the Public Pros- 
ecutor, the person sought and his attorneys, and likewise the supplementary depositions 
under oath of the witnesses Oliver McCormick and E. Davis, as well as the opinion of the 
ex-professor of Criminal Law in the University of Chicago, Floyd Thompscn, who all fully 
deny the existence of any criminal intent ir: the acts of the person sought, and characterize 
his acts as a loan and as a usual commercial act, the purpose of which, indeed, wa d, was to prevent 


the sale of a great lot of securities deposited by Martin Insull with the brokers as securit A 
. and which sale if made would cause as a result à violent drop in the market, thus greatly 
m ontrolled b 


reducing the value of the securities issued: by the companie the person pouki 
to their greater loss, and in addizion thereto the fact that'the amount of mon 
défendant is accused is so "very little in comparison with the property owned by these com- 
panies, whiie he, on the other hand and during thé long period of the life of these companies, 
one of which has has been operating for twenty years and the other for four, did not obtain any 
proát from their property excepting only his regu ated salary, as well as the fact that even 
the books of these kompanies do rot show gny indebtedness of the person sought, and further- 
more the fact that the conduct of the person sought has been audited since by the officers 
&uthorized for said purpose by the constitutions of these companies; for all the above reasons 
this Council of the Court of Apreals is fully convinced that in this case there are no criminal 
Scis provided in and punished by both the Greek ard the American law; that is, acts of 
embezzlement, larcany, and larceny by bailee, for which the extradition is Thich the extradition is sought, but tha ‘but that 
they are, on the contrary, legal acts, forced by the circumstances, and, ie circumstances, and, consequently th the 
application for extradition must be rejected.” 
** Printed in Supplement to this JOURNAL, p. 45. 
$127 U. S. 457, 462-403. Ir this ease, the Supreme Court was dealing with a similar 


article embraced in the Extradicion Treaty between the United States and Mexico of Dec. 
11, 1861. 
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. ‘Taking this provision of the treaty, and that of the Revised Statutes 
above recited, we are of opinion that the proceeding before the commis- 
sioner is not to be regarded as in the nature of a final trial by which the . 
prisoner could be convicted or acquitted of the crime charged against him, 
but rather of the character of those preliminary examinations which take 
place every day inthis country before an examining or committing magis- 
trate for the purpose of determining whether a case is made out whicn 


will justiiy the holding of the accused either by imprisonment or under | 

bail, to ultimately answer to an incictment, or other proceeding, in 
WwW hich he shall be finally tried upo he shall be finally tried upon the charge made against him. 

Hence, defensive testimony by way of conf2ssion and avoidance becomes im- 

. material; the inquiry before the tribunal not being whether there is excuse or 

. justification for the conduct of the accused. but rather whether there is prob prob-y^ 

able cause for holding him for trial. The Court of Appeals, while seemirgly 


convinced that the accused had a solid defensé &gainst conviction in Illinois, 
did not indicate whether, despite such fact, the production of like evidence of 
criminality before the judicial authorities m Greece would fail to justify his 
apprehension and commitment for trial in that country if the offenses charged 
against him had been there committed. 

On December 30, 1932, the Legation at Athens reported to the Department 
of State that no appeal could be taken in the Insull case, and that the decision ` 
could not be reviewed by the same court or the same evidence, adding, how- 
ever, that possibly a rehearing on the presentation of fresh facts might be 
had. On March 17, 1933, the Legation at Athens reported that the decision 
was irrevocabie, that no method of appeal was provided by the Greek legis- 
lation, and that no additional evidence could be presented. Nt was said that 
a fresh request for extradition would be heard if based on an indictment, war- 
rant and the proofs of criminality of such nature as were contemplated in 
the treaty, if the evidence consisted of a new set of facts unrelated to those 
embraced in the demand for surrender which hed-been rejected. 

In June, 1933, Insull was indicted in the United States under five counts, 
charging violations of 852b, Clause 6 of Title 11, U. S. Code (Bankruptcy 
Laws). The alleged violations were said tc have been committed at Chicago 
on November 2, December 12, Dec&mber 15. December 22, 1931, and January 
20, 1932, “consisting of the unlawful transfer of property belonging to the 
officer and agent thereof and in contemplation of the bankruptcy of said cor- 
poration, and to defeat the operation of the Bankruptey Act.” A bench war- 
rant was issued for the arrest of the accused, but returned not found. The 
Attorney General of the United States formally requested the Secretary of 
State to obtain the provisional arrest and detentfon of the fugitive. The 
arrest of the accused was requested of Greece on August 14, 1933, and was 
effected on August 26, and his surrender to zhe United States duly demanded | 
under the provisions of Article 2 of the Extradition Treaty. | 

On October 31, 1933, the Court of Appeals at Athens refused the application | 


, * 
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for Insull's surrender. Its decision, as well as the dissenting opinion of the : 
Presiding Justice, Mr. Panegyrakis,” deserve attention. From the former it 
is apparent that evidence was offared charging the accused with the com- 
mission of acts which appsrently in the mind of the court constituted offenses 
'. against the laws of both Greece and the United States, and which must com~ 
pel the econclusion. that, if the commission of those acts had taken place in 
Greece, evidence such as that offered by the United States,would have been 
deemed to justify his apprehension and commitment for trial? In this con- ` 
nection the language of tae dissenting Presiding Justice is significant. He 
declared that: 
V4 


The Council i is unanimously of ‘he opinion that the accused did com’ 
mii the offenses under the American law, for which he has been indicted, 
althcugh the distinction is drawn that some of these violations do not 
constitute the offense of bankruptcy of a company administrator accord- 
ing to Greek law. But the Council is agreed that the company was in a 
state of insolvency at the time when. the accused. as its administrator, 
paid into The Northern Trust Company the sum of 9558, 120 for the pay- 
ment of a dividend to the holders of the company’s preferred stock, a 
payment which had Leen voted not out of real profits or surpluses of the 
company, but out ci its capital and out of fictitious and pretended 
profits or surpluses (first count) ; that this act of paying a dividend out 
of capital is in itself a fraudulent act and it is not necessary to seek any 
other more specific ccnfirmation of fraud; and that the payment of divi- 
dends to a certain class of shareholders comes under Section 3 of Article 
685 of the Greek Commercial Law. Consequently, under that provision 
of the Greek law, the accused as the company” s administrator, by ire 
divicends to the holders of the company 's preferred stock not out of 
profits and thereby redueing the company's capital, can be prosecuted for : 
ba tey even under the Greek law. 


7 Printed in this. JOURNAL, infra, pp. 362, 372. 

’ Thus thé court, after discussing the nature of the five offenses charged against ihe, ac- 
cused in th» indictment, went on to say: “Lastly, under the first count, the accused being, 
together with others, an officer (Chairman of the Board of Dir2ctors and member of the 
Executive Committee) of the bankrupt corporation and well knowing the latter’s insolvent 
condition, etc., handed over out af the corporation’s assets and capital a sum of $558,120 to 
The Northern Trust Company of Chicago, which, acting on the accused’s instructions, used 
this sum for the payment of a dividend to the holders of the company’s preferred stock 
(amongss whom was the accused himself’, which dividend was paid,.not out of real earnings 
or surpluses of the company, but really oui of its capital, the ea-nings and Up being 
fictitious and i imaginary. 

“All the Zoregoing five counts constitute the offenses (according to the indictment) agaitiet 
the laws of the United States, and are punishable by imprisonment not exceeding five years, 

. if committed by officers or agents of a person or corporation who, in contemplation of the 
corporatior's bankruptcy or with intent to frustrate the operation cf the bankruptcy law, shall . 
conczal or transfer any assets Cf the corporation or person, whose officers or agents they are, 
‘transfer’ being understood, under the official interpretation, to mean any alienation of the 
property or of its possession, wetaer absclute or conditional, and if attempted in any manner. 

“Thes2 acts constitute offenses under the Greek bankruptcy lew, as well. . . . This pay- 
ment of dividends manifestly non-existent at the expense of the share capital is in itself 
frauduleit and it is unnecessary <o prove any other more specific definition of fraud.” 


21 
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were furnished by the evidence to justify the arrest and commitment to trial” 
f the accused had the offenses been committed on Greek territory. ` 

/The majority of the tribunal appeared to justify its decision on the ground 
that, despite the acts chargeable to the aceused and of which evidence was 
offered, there was-provocation for his conduct of which some features were 
not inspired by any malevolent intention, ion, and that he did not appear to have 
been actuated by any fraudulent intent. Tt is not apparent, however, how 
this argument could be applied with reference to the transaction involving 
the payment of dividends non-existent, at the expense of capital stock. At- 
tentive examination of the decision must inspire the conclusion that the court _ 
essayed to try the accused and to accept its own conclusions as to a lack of] 
fraudulent intent as a a sufficient defense against “conviction, and against also 
the obligation of the Greek s t state to surrender | him to the United States. 

“Under the circumstances, it is not st surprising that on November 5, 1938, 
Mr. MacVeagh, the American Minister to Greece, was instructed to deliver 


to the Greek Minister of Foreign Affairs the following communication: 


em he went on to say that under the Greek law, sufficient indieations 


I am: instructed to inform Your Excellency that the United States 

Government has learned with astonishment that the Greek authorities ! 
.have again declined to honor the request of the United Staies for the 
- extradition of Samuel Insull,.a fugitive from American justice. 

My Government finds it difficult to reconcile this unusual decision with 
the admission of the competent authorities that the fugitive committed 
the acts with which he was charged and that these acts are illegal and 
fraudulent both in the United States and Greece. Without going into 
the details of the decision, it is evident that the authorities attempted 
actually to try the case instead of confining themselves to ascertaining 
whether the evidence submitted by the United States Government was 

- sufficient to justify the fugitive’s apprehension and commitment for trial. 
There can be no doubt that the question of criminal intent referred to by 
the Hellenic Government would be fairly and judiciously passed upon 
by the courts in the United States. I am to add that my Government 
considers the decision utterly untenable. and a clear violation of the» 
American-Hellenic as of Extradition signed at Athens on May 6, 
19319  - 


In view of the position taken by the . United States, which in substance T 
asserts that the Greek state, through its. judicial authorities, has failed to 


? Department of State, Press Release, Nov. 5, 1933. .— 

The communication contained the further statement: “Inasmuch as the Greek authorities 
have now seen fit on two occasions to deny the just requests of the United States made-under 
the provisions of the above-mentioned treaty, it is epparent that this treaty, although 
similar in. terms to treaties which the United States has fountl effective in extraditing fugi- `. 
tives from other countries, cannot be relied upon to effect the extradition of fugitives who 
have fled to Greece. My Government therefore considers that from the American point of 
view. the treaty is entirely useless. Accordingly I am instructed to give formal notice 
herewith of my Government’s denunciation of the treaty with a view to its Suum at 
the earliest date possible under its pertinent provisions. Bm 
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respect the terms of the Hellenic-American Treaty of Extradition, there has 
"arisen an issue thas requires adjustment. It is suggested that the alleged 
breach of the treaty appropriately calls for adjudication before an interna- 
tional foram. From an American point of view, it would be desirable to 
submit to the Permanent Court of Arbitration at The Hague, under the exist- 
ing Arbitration Treaty between the United States and Greece, of June 16, 
1930, the question whether Greece has been guilty of a breach of the Treaty 
of Extradition. The conclusion of that tribunal on that question would be 
helpzul so the cause of extradition. The protest of an aggrieved state, such 
as the United States, however valid, needs support and vindication in an in- 
ternationel forum to which the contracting states have agreed to have re- : 
course. 
CHARLES CHENEY HYDE 


THE GOLD CLAUSE IN INTERNATIONAL LOANS 


Huge amounts of external funded obligations, both public and private, 
issued in many countries and now outstanding, contain clauses for the pay- 
ment of principal and interest in gold or in gold coin. For this reason the 
decision rendered in the House of Lords on December 15, 1933, in the case of 
Feist v. Société Intercommunale Belg» d'Électricité, is of international im- 
portance. No serious question of the conflict of laws was involved because. 
the bonds under construction were by their own terms to be “construed and 
the righis of the parties regulated according to the law of England and as a 
contract made and according to the terms thereof fo be perforrhed in Eng- 
land." The circumstances of issue confirmed the rule of construction be- 
cause the bonds were floated in England by an English firm, designated as 
ñscal agent of the obligor, and payable, principal and interest, at the office 
of such agent in London. The defendant, a Belgian company, promised to 
pay the principal in sterling in gold coin of the United Kingdom of or equal 
to the standard oz weight and fineness existing on the first day of September, 
1928. The interest was payable in the same medium at 515 per cent. by 
equal half-yearly payments. In September, 1928, when the bonds were 
issued, the Gold Standard Act, 1925, had exempted the Bank of England from 
obligation to pay its own notes in gold coin but they still remained legal 
tender, and currency notes were not redeemable in gold coin. The Currency 
and Bark Note Act, 1928, had been gassed, though it did not go into effect 
until November 22, of that year. By these laws, gold coin was substantially 
withdrawn from circulation. Furthermore, the literal interpretation of the 
gold clause would have required that the coins tendered would all have to be 
of the exact standard of weight and fineness specified in the Coinage Act of 
1870, and the interest provided by the separate coupons would have had to be 
paid in gold coin of a denomination waich did not and never did exist in the 
United Kingdom. 


1 Reprinted in this Joctrnat, infra, p. 374. 
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It was the impossibility of literal compliance with these clauses which in- 
duced both the Chancery Division at nisi prius and the Court of Appeal to 
decide that the bonds could be discharged by the payment of the stipulated 
amount in any sterling currency which for the time being was legal tender for 
the amount due, thus treating the bonds as though the gold clause were ex- 
cluded. In the House of Lords, however, Lord Russell of Killowen, in an 
opinion concurred in by all the other sitting judges, determined that the gold 
clause was inserted in contemplation of the very contingency of the country 
going off the gald standard at some future date, as in fact it did in 1931; “for 
the parties must have inserted these special words for some special purpose, 
and if that purpose can be discerned by legitimate means, effect should be given 
toit.” Accordingly, the court construed the gold clause not as constituting the 
mode of payment but as describing and measuring the company’s obligation. 
In arriving at this result, the House of Lords, sitting as a national court of 
final resort, adopted the reasoning of the Permanent Court of International 
Just^e in the so-called Gold Clause Cases of France against Brazil and the 
Kingdom of the Serbs, Croats and Slovenes, respectively. While in no sense 
binding upon the court, the reasoning of the Hague Court was recognized as ` 
stating happily and succinctly the considerations and principles which influ- 
enced the conclusion reached. In the last nemed case, the Hague Court said: 
“The treatment of the gold clause as indicating a mere modality of payment, 
without reference to a gold standard of value, would be, not to construe but 
to destroy it.” ? 

The refusal of the Court of Appeal of England to enforce the gold clause 
because of impossibility of performance was not without its influence in cer- 
tain courts of the United States. This was the view adopted by Mr. Justice 
Ingraham in Irving Trust Co. v. Hazelwood. The court distinguished 
` Bronson v. Rodes,* a case decided in the Supreme Court during the period of 
the suspension of specie payment after the Civil War, pointing out that at 
that time two varieties of money, gold and paper, were in general circulation. 
In 1933, however, gold coin and gold certificates were withdrawn from cir- 
culation by presidential proclamation, ani the clause, literally construed, 
would have been substantially impossible cf performance. 

Since the Joint Resolution of Congress o? June 5, 1933, the question of the’ 
judicial interpretation to be given to the gold clause becomes academic, at 
least to the extent that such legislation is determined to be valid and ap- 
‘plicable. By this resolution, Congress declared that “every provision con- 
tained in or made with respect to any obligasion which purports to give the 
obligee a right to require repaymens in gold or a particular kind of coin or 

2 Publications of the Permanent Court of Inte-national Justice. Case of the Serbian 
Loans, Judgment No. 14, at p. 32. 

3/1253) 265 N. Y. Supp. 57; 148 Misc. 455. “At the present time there is but one lawful 
^ anedium of exchange, and this has the same coin va‘ue as gold of equal amount." Ibid. 


at p.58. No appeal was taken. 
4 (1869) 7 Wall. 229. See opinion by Chase, C. J., especially at p. 250. 
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currency, or in an amount of money of the United States measured thereby, 
is declared to be against publie policy; and no such provision shall be con- 
tained in or made with respect to any obligation hereafter incurred." Every 
obligation payable in money. of the United States “shall be discharged upon 
payment, dollar for dollar, in any coin or currency which at the time of pay- 
ment is legal tender for public and private debts.” 5 

The constitutionality of this legislation is,.of course, a question of mo- 
mentous importance upon which we do not here assume to enter If it be | 
. held constitutional, many problems of an international character will inevi- 
tably arise. The legislation is by its terms applicable to any of the public 
debt which contains provision for payment in gold or gold coin, as well as to 
obligations of similar import of a private character. Many obligations of 
both categories are held abroad by citizens of foreign countries, or by insti- 
tutions constituting the fiscus of.a foreign government, such as its treasury 
or its national bank. An example of direct government obligation contain- 
ing the gold clause is represented by the treaty of 1903 with the Republic of 
Panama, under which the initial and annual payments to be mace for cession 
of the rights in the Canal Zone are stipulated to be made in gold coin of the 
United States (Art. XIV). A claim for the specific performance of this treaty 
has been recently lodged by the Government of Panama. 

Aside from an obligation running directly from one government to an- 
other, an international claim may arise through the espousal by one govern- 
ment of the cause cf its nationals against another government obligated under 
a gold clause. The attempt of the obligor to nullify its obligation by an 
ex parte interpretation of the clause, or by making its performance impossible 
or unlawful by statute, may well constitute a denial of justice after all local 
remedies have been exhausted. In the Gold Clause cases before the Perma- 
nent Court, the French Government intervened in behalf of a group of French 
banks because of the interpretation sought to be given to the clause by the 
obligor governments. The court recognized the claim as being distinct from 
those of the French nationals, though fundamentally based upon the same 
state of facts. It is true the cases were submitted under voluntary special 
agreements, but the court decided that the claims held originally by individ- 
uals gave rise to a proper international dispute between states, which the 
court was competent to adjudicate, though relating to municipal law and 
questions of fact." 

Owing to the present status of the external debt of many countries, there 
will inevitably be a balancing of claims under the gold clause. Most of the 
outstanding securities of the United States Government embody the gold 

5 (1933) 48 U.S. Stat. L. 112. Pub. Resolution, No. 10, 78rd Congress. 

6 Cy. George A. King, in 2 George Washington Law Rev., 1934, p. 131; Phanor J. Eder, 
in 19 Cornell Law Quarterly, Dec. 1933, p. 1. 

7 Case of the Serbian Loans, Judgment No. 14, p. 19; Case of the Brazilian Loans Judg- 


ment No.15,p.101. A similar ruling was made in the Mavrommatis Case, Judgment No. 2, 
p. 12. 
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clause. They are not external loans, however. The inclusion of the clause 
was required by the Act of February 4,1910. On the other hand, most of the 
war-debt funding agreements made by the United States provide for payment 
either in United States bonds or “in United States gold coin of the present 
standard of weight and fineness.” The agreement with Great Britain permits 
payment in equivalent gold bullion. Congress endeavored to be fair in de- 
claring the enforcement of the gold clause to be against public policy inasmuch 
as the joint resolution includes all obligations of as well as to the United States 
(excepting currency). But its terms are also broad enough to cover 
obligations of foreign governments held by American nationals. Many 
of these loans issued since the World War contain the gold clause. Whether 
or not obligations of the last named category are affected by the joint 
resolution under the ordinary principles of the conflict of laws, it is mani- 
fest that the Department of State would not now espouse the rights of private 
holders to the extent of endeavoring to enforce payment under the gold 
clause. 

The recent decision of the House of Lords in the case of the Belgian com- 
pany, the authority of the Gold Clause cases in the Permanent Court, and the 
indications of the United States Supreme Court given during the period of the 
Legal Tender Acts 8 all tend toward removing the element of controversial 
construction from the gold clause and placing it, so far as possible interna- 
tional claims are concerned, upon a frankly more realistic basis. If security as 
to the medium of payment, or its equivalent measured by some reasonable 
standard, cannot be assured through proper clauses against attack by action 
of the borrowing government, the placement of international loans with pri- 
vate investors will have become extremely dijieult, even as to govern- 
ments concerning whose financial stability at the moment there may be no 
question. 

ARTHUR K. KUEN 


THE NEW DEAL IN INTERVENTION 
On September 11, 1933, Secretary of State Cordell Hull declared: 


The chief concern of the Government of the United States is as it has 
been that Cuba solve her own political problems in accordance with the 
desires of the Cuban people themselves. . . . Our government is pre- 
pared to welcome any government representing the will of the people of 
the Republic and capable of maintaining law and order throughout the 
island. Such a government would be competent to carry out the func- 
tions and obligations incumbent upon any stable government. This has 
been the exact attitude of the United States Government from the be- 
ginning.! 


8 See besides the case of Bronson v. Rodes cited supra, Trebilock v. Wilson (1871), 12 
Wall. 687 at p. 697; Butler v. Horwitz (1869), 7 Wall. 258; Gregory v. Morris (1878), 96 U.S. 
619 at p. 625. 


! Press Releases, Dept. of State, Weekly Issue No. 207, p. 132. 
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Six weeks later, on November 1, the Secretary, at a meeting of the Govern- 
ing Board of the Pan American Union, in the course of his remarks thanking 
members of the Governing Board for re-electing him as presiding officer, said: 


The President in his inaugural address said: “I would dedicate this 
nation to the policy of the good neighbor—the neighbor who resolutely 
respects himself and, because he does so,.respects the rights of others— 
the neighbor who respects his obligations and respects the sanctity of his 
agreements in and with a world of neighbors.” Without reading further, 
that is the keynote—the touchstone, I might say-—that so far has and 
hereafter will continue to govern the plans and purposes and utterances 
and actions of my government.’ 


At the Seventh International Conference of American States, at Monte- 
video, which the Secretary attended as Chairman of the American Delegation, 
in the course of his remarks made December 15, 1933, in seconding the pro- 
posal of Dr. Saavedra Lamas that all nations at the conference give their ad- 
herence to the existing peace conventions since the Gondra Pact, he de- 
clared that the real significance of the passage of this resolution and the 
agreement to attach from twelve to twenty signatures of governments to 
the five peace pacts ? thus far unsigned by them, lay in the deep and solemn 
spirit of peace which pervaded the mind and heart of every delegate and 
moved each one to promote conditions of peace. And in amplification of this 
thought, he said: 


Peace and economic rehabilitation must be our objective. The avoid- 
ance of war must be our supreme purpose. . . . I grant with all my heart 
that with the end of that conflict [in the Gran Chaco] war as an instru- 
ment for settling international disputes will have lost its last foothold in 
this hemisphere. 


I am safe in the statement that each of the American nations whole- 
heartedly supports this doctrine—that every nation alike earnestly 
favors the absolute independence, the unimpaired sovereigritv, the per- 
fect equality, and the politieal integrity of each nation, large or small, 
as they similarly oppose aggression in every sense of the word. 

. . . My government is doing its utmost, with due regard to commit- 
ments made in the past, to end with all possible speed engagements which 


? Press Releases, Dept. of State, Weekly Issue No. 214, pp. 252-253. 

3 The five pacts indicated were: 

Kellogg-Briand Peace Pact (Fact of Paris), signed in Paris, Aug. 27, 1928. Signed and 
ratified by the United States. Printed in this JOURNAL, Supplement Vol. 22 (1928), p. 171. 

Anti-War Pact, proposed by the Argentine Foreign Minister, Dr. Saavedra Lamas, signed 
at Rio de Janeiro, Oct. 10, 1933, by Argentina, Brazil, Chile, Mexico, Paraguay and Uruguay. 

Treety to Avoid or Prevent Conflicts. between the American States (Gondra Treaty), 
signed at the Fifth Pan American Conference, Santiago, Chile, May 3, 1923. Signed and 
ratified by the United States. Printed, zbid., Vol. 21 (1927), p. 107. 

General Convention of Inter-American Conciliation, signed at Washington, Jan. 5, 1929. 
Signed and. ratified by the United States. Ibid., Vol. 23 (1929), p. 76. 

General Treaty of Inter-American Arbitration. signed at Washington, Jan. 5, 1929. 
Signed but not yet ratified by the United States. Jbid., p. 82. 
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have been set up by previous circumstances. There are some engage- 
ments which can be removed more speedily than others. In some in- 
stances Cisentanglement from obligations of another era can only be 
brought ebout through the exercise of some patience. The United States 
is determined that its new policy of the New Deal—of enlightened liberal- 
ism—shall have full effect ard shall be recognized in its fullest import by 
its neighbors. The people of my country strongly feel that the so-called 
right of conquest must forever be banished from this hemisphere, and 
most of all they shun and reject that so-called right for themselves. 
The New Deal indeed would be an empty boast if it did not mean that. 


In the statement issued by Secretary Hull upon his return to Washington, 
referring to the achievements of the conference, he emphasized especially the 
importance of the development of “afinity of spirit and sentiment, based on 
common interests of the twenty-one American republics, unlike anything that 
has existed in generations.” Continuing, he said: 


When we went to Montevideo, there were perhaps some traces of the 
suspicions and misgivings that marred inter-American relations in the 
past. . . . When the Presidant, supporting the actions oi the delegation, 
emphasized the assurance taat the United States disavows and despises 
all the old themes of conquest or armed intervention, it became evident 
that solidarity of purpose of all the Americas could be attained... . 
This made it possible for the conference to act with unity in conferring 
upon the American nations the leadership in pointing the way for the 
world tc attain economic ozder, by removing economic barriers as rap- 
idly as temporary emergency measures would permit, and political order, 
by dinning into the ears of all the world the heinousness of war as a 
methed of settling international disputes. At the same time, with the 
same unanimity, the conference recognized, by concrete action in many 
directions, the desirability of closer cultural and commercial interchange 
between the continents through improved methods of transportation and 
communication. 

In the matter of the war in the Gran Chaco, the delegates moved in 
common accord not only to bring about an end to that conflict but to 
open up honorable avenues for the retirement of the two nations made 
desperate by protracted fighting. I firmly believe that the result will be 
the elimination of warfare in this hemisphere. Montevideo stigmatized 
this cruel survival of darker azes as it has never been stigmatized before.® 


In all of taese statements there is no radical departure from the existing or 
traditional policy of our government. Nevertheless, the emphasis laid on the 
cooperative action of the American states and the repeated declarations of our 
Secretary that warlike measures must be excluded as an instrument of policy, 
bring out very clearly the firm intention of the administration to refrain as 
far as possible from armed intervention, dnd if ii should ever be necessary to 
have recourse to this measure, to first use every effort to secure the codperative 
and collective action of the other states. 


4 Fress Releases, Dept. of State, Weekly Issue No. 220, pp. 343-340. 
5 Tbid., No. 226, pp. 43-45. 


318 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Secretary Root was a proponent of this same policy. Policy it must for 
the present be considered, for the law still remains that each state may, in the 
last analysis, when necessary for the protection of its rights under, interna- 
tional law, have recourse to armed intervention. The foreign state, grieved 
by the disregard of its recognized right, might, under the rules of international 
law, employ such force as is reasonably necessary to secure respect for its 
rights. The inconvenience and danger of such a result is apparent. But 
more recently the nations have come to recognize the enormously increased 
disadvantages of such recourse to force. The loss of life and the incidental 
expenses are often out of all proportion to the significance of the rights inter- 
vention is intended to vindicate. Furthermore, the recourse to economie dis- - 
crimination and the refusal to permit the floating of desired loans has become . 
so serious a penalty that, in most instances, it fulfils much more effectively 
than actual recourse to force the róle of a sanction. 

Collective intervention kas always been desirable, since it indicates that a 
single state injured by the disregard of its rights is not really using interven- 
tion as an excuse to cleak political desires of conquest. Relying upon these 
formal statements of the pclicy of President Roosevelt, as proclaimed by Sec- 
retary of State Hull, we may rest assured that when intervention does become 
necessary, it will .be employed in a collective form. If, unfortunately, it 
should happen that such collective action were impossible of organization, 
and the disregard should be found of sufficient gravity to require redress, it 
would then be necessary for the administration to consider whether it would 
not have to return to the ancient practice of single intervention. | 

In the days of Jefferson, the United States took advanced ground in pro- 
claiming its new policy in regard to the law of neutrality, and what was then 
a “new deal” has become the recognized law of the nations. Two generations 
later, this country proclaimed the inalienable right of each individual to ex- 
patriate himself, thereby laying the basis for the ultimate recognition of this 
principle of transcending importance. This latter principle has not yet, it is 
true, received the complete recognition of all of the states, but it moves gradu- 
ally and surely forward toward the goal. 

In the preceding administration, Secretary Stimson ES the doctrine 
of non-recognition of the fruits of conquest. It was no slight achievement for 
the cause of peace when the League of Nations unanimously branded the ac- 
tion of Japan as that of an aggressor. Yet today, when it is evident that the 
coóperation of the nations is not sufficiently well organized to permit combined 
action to enforce compliance with respect for this rule, it is right that they 
should ehoose to meet Japan in friendly intercourse, since it profiteth no state 
to pursue a fruitless course of bickering. 

And now comes this latest policy of the New Deal, which means that re- 
course to force in the vindication of international law shall be employed only 
after prolonged and serious efforts for peaceful settlement, and then only when 
supported by the collective action of the states. This, like the doctrine of ex- 
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patriation, must, we repeat, still be regarded as policy, but it is a policy which 
is in accord with the trend of world affairs, and, as in the case of Jefferson's 
policy of neutrality, we may confidently expect that it will, in the not distant 
future, secure the support of the entire world. 

- ELLERY C. STOWELL 


THE MONTEVIDEO RESOLUTION ON CODIFICATION 


Among the ninety-four resolutions adopted by the recent Pan American 
Conference &t Montevideo, Resolution LXX,! involves a radical departure 
from the sys;em of procedure and technique set up by the Sixth Conference 
atHavana. Inorderto understand the new proposals it 1s necessary to recall 
io mind the efforts to establish a codification system since the matter was 
first broached at the Second Pan American Conference in the City of Mexico 
in 1901. By a convention there signed, a committee of seven jurists was to 
be created, serving by appointment by the Secretary of State and the Minis- 
ters of the American Republics at Washington. The convention was never 
in effect because ratified by only three signatories, Bolivia, Guatemala, and 
Salvador. The proposed committee was to consist of five American and 
two European members. It was to draft for presentation to the Third Pan 
American Conference “and in the shortest possible time,” a code of public 
international law and another of private international law “which will govern 
the relations between the American nations.” At the Third Pan American 
Conference at Rio, 1906, a new convention was signed, and later ratified by 
fifteen states, by which an international commission of jurists was estab- 
lished, consisting of one member from each of the signatory states. ` The first 
meeting oi the commission was to have been in 1907 at Rio for organization 
and distribution of the work. Due to delay in ratification the commission did 
not meet until June, 1912. In July of that year the Fourth Pan American 
Conference was held at Buenos Aires. It took no action upon the matter. 
The commission sat at Rio from June 26 until July 19, 1912, with sixteen 
states represented. Its paper organization was elaborate with-six subcom- 
missions, each to meet in a different capital, the full commission to meet 
in 1914. The World War interfered with the preparatory work of the sub- 
commissions, and the commission never met again. 

Perhaps partly because the Rio meeting of the International Commission of 
Jurists had not produced the substantial results looked for, the American 
Institute of International Law was organized at Washington on Columbus 
Day, 1912, under the honorary presidency of Elihu Root. It is not too 
" much to say that whatever has been accomplished ip the way of the codifica- 
tion of international law under the auspices of official Pan Americanism has . 
been due to the activities of the American Institute. It revived the project 
of codification at Santiago in 1923. It performed all of the preparatory 
work for the Rio meeting of the reconstructed Commission of American Jurists 


1 Printed in Supplement to this JOURNAL, p. 55. 
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in 1927, of which the conventions of Havana, now in process of ratification, 
are the result. The Bustamante Code of Private International Law is the 
result of its initiative. The Sixth Pan American Conference at Havana, 1928, 
in recognition of its services, formally associated the American Institute with 
the preparatory work of codification by providing that the executive commit- 
tee of the Institute should receive draft projects as prepared by various 
agencies, make a technical study of them, and report their results to the Pan 
American Union. 

The resolution recently adopted at Montevideo would seem to eliminate 
the American Institute from the process of codification, at least officially. 
After premising that codifization must be gradual and progressive and neces- 
sarily eoórdinated with the work of codification “being done by the League of 
Nations” (which seems at she present to be doing nothing in this respect and 
‘to have yielded its initiative in the process), the resolution “maintains” the 
Commission of Jurists created at Santiago in 1923, and provides for national 
commissions for codification in each signatory state, with a Commission of 
Experts for the preparatory work. The establishment of this Commission 
of Experts is a radical Geparzure from the system as adopted at Havana. In 
some respects it resembles m projected functioning the Committee of Experts 
for the Progressive Codification of International Law established by the 
League of Nations in 1924, which performed the preparatory work for the 
Hague Codification Conference of 1930. It would be unfair to ascribe 
the meagreness of the results of the Hague Conference to the technique of the 
Committee of Experts. Nevertheless, no one will maintain, in the light of 
the event, that the subjects s2lected for the Hague Conference were “suitable 
and ripe” for codification, notwithstanding the efforts of the committee to 
make them so. The committee was appointed by the League and (most 
important for the promot beginning and uninterrupted continuation 
of its labors) it was financed by the League through successive budgetary 
items, 

The proposed Pan Ameriecen Commission of Experts is evidently patterned 
upon the League committee. But its methods of selection and payment for 
services rendered are totally diferent. Each of the twenty-one governments 
is to submit to the Pan American Union a panel of five qualified persons 
selected for its national commission. From the total panel thus submitted 
each government is to select seven persons, not more than two being its na- 
tionals. These selections having been submitted to the various governments, 
the seven found to have tke highest number of votes are to constitute the 
Commission of Experts. Its primary duty is that “of organizing, with a 
. preparatory character, the work of codification.” At annual meetings (the 
first to be held at Washington as soon as there is organized a general secre- 
tariat and judicial section ir the Pan American Union, an arrangement which 
in itself deserves much thouzht and arouses the query as to how the expenses 
of these new instrumentalit-es are to be met), the commission is to examine 
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“all the problems of private and public international law and will make a list 
of those matters which it considers susceptible of codification.” The tech- 
nique of the League committee is then to be followed: with respect to each 
point it will draw up a questionnaire which is to be submitted to the considera- 
tion of all the national commissions of codification. Upon the basis of these 
answers, the commission is to select those topics which are susceptible of 
codification, the criterion being “a harmony of opinions which permits the 
formulation of concrete bases of discussion.” The list having been thus 
made, the commission is to formulate these bases of discussion for the Interna- 
tional Commission of Jurists, of which the members of the preparatory com- 
mission are to. be members serving as delegates from their respective states. 
The plenary meeting is to be at Rio at a time not stated. The International 
Commission of Jurists, it is proposed, will be empowered to sign treaties, thus 
apparently eliminating the formal work of codification from the agenda of 
the Pan American Conference. 

It is to be observed that the members of the preparatory commission are 
to serve in a double, and possibly contradictory capacity, viz., as experts, for 
the “scientific” preparatory work, and as official representatives of their re- 
spective states with full powers for the signing of conventions. 

Clearly the proposed Commission of Experts will occupy the key position 
in the entire process. What initial impulse will set the plan in motion re- 
mains to be seen. A resolution of the conference has no legal validity or 
binding force. Possibly the initiative may be taken by the Pan American 
Union, which was burdened by a score of new activities by the conference at 
Montevideo. Again, the method of financing the preparatory commission is 
somewhat original. Each government which is honored by having its national 
‘selected upon the preparatory commission is to pay his salary and expenses 
as it may for itself determine. 

How this new plan will work, or if it will be tried, it is too early to predict. 
If it is to be launched, the only apparent initiative is, as was indicated, that 
of the Pan American Union. That, however, will not solve the financial prob- 
lem. The budget of the Pan American Union must be greatly enlarged if a 
legal secretariat and a juridical section are to be organized and permitted 
‘to function in an adequate way. The permanence and activity of the pro- 
posed preparatory commission will require a more definite assumption of 
financial responsibilities by the various states than the resolution of Monte- 
video indicates. The action of the League of Nations, which has thrown the 
initiative as to codification upon single states, has certainly not expedited the 
work. The resolution of Montevideo, by rescinding i in effect the resolution 
of Havana, and by its proposal to eliminate codifieation from the agenda of 
future Pan American Conferences, may “codrdinate” the work of codifica- 
tion with that of the League, but together they may result in putting codifica- 
tion in the doldrums. 

J. S. acm 
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‘THE xd ee OF THE PERMANENT COURT'S JUDGMENT 
IN THE FREE ZONES CASE 


In its judgment of June 7, 1932,! the Permanent Court of International 


Justice decided that the régime of the free zones in Gex and Upper Savoy. 
should “continue in force so long as it has not been modified by agreement” . 
= between France and Switzerland; that France might continue to collect at 
the political frontier only “fiscal duties not possessing the character of cus- 
toms duties," and that the customs line should be withdrawn by January 1, 
1934; and that “some provision for the importation of goods free of duty or 
at reduced rates across the line of the Federal customs, in favor of the products 
of the Zones, should be contemplated,” a Swiss declaration on this question 
being “placed on record.” ‘The terms of the Swiss declaration referred to 
were as follows: ? 


1. By the note of May 5, 1919 (Annex I to Article 435 of the Treaty of 
Versailles), Switzerland undertook—on the understanding that the free 
zones of Upper Savoy and the District of Gex were maintained—“to 
regulate in a manner more appropriate to the economic conditions of the 
present day the terms of the exchange of goods between the regions in 
question.” 

2. Should the judgment of the court, in conformity with the principles 
laid down by the order of December 6, 1930, compel France to establish 
her customs barrier on the line fixed by the provisions of the treaties of 
1815 and other supplementary instruments concerning the free zones of 
Upper Savoy and the District of Gex, Switzerland, without making any 

_ reservation for subsequent ratification, accepts the following: 

(a) The Franco-Swiss negotiations designed to secure the execu- 

tion of the undertaking stated in No. 1 above shall take place, should 
France so request within twelve months from the date of the court’s 
judgment, with the assistance and subject to the mediation of three 
experts. 
- (b) Failing an agreement between the parties and upon the request of 
either party, the said experts shall be appointed from amongst the na- 
tionals of countries other than France and Switzerland, by the judge at 
present acting as President of the Permanent Court of International : 
Justice for the purposes of the case of the free zones, or, should he be un- 
abie to do so, by the President of the Permanent Court of International 
Justice, provided these persons consent to undertake this duty. 

(c) It shall rest with the experts to fix—with binding effect for the 
parties—in so far as may be necessary by reason of the absence of agree- 
ment between them, the terms of the settlement to be enacted in virtue . 
of the undertaking given by Switzerland (No. 1 above). The principles 
of iaw laid down by the judgment of the court shall be binding on the 
experts, save in so far as the parties may by mutual consent authorize 
them to depart therefrom. 


This declaration was jade by the Biss agent (M. Logoz) on April 22, 1932, 
in the course of oral arguments before the court, and on behalf of his govern- 
ment the Swiss agent asked the court to take note of the declaration in its 


1 Series A/B, No. 46. 2 Id., pp. 169-170. The original was in French. 
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judgment? In his oral reply on April 26, 1932, the French agent (Professor 
Basdevant) treated the declaration as an offer to arbitrate (offre de com- 
promis), and as such he doubted its binding character, in view of the constitu- 
tional limitation on the treaty-making power in Switzerland. A decree of 
the Swiss Federal Assembly of March 26, 1925,5 had invested the Federal 
Council with the powers necessary for settling questions which might arise 
under the compromis between France and Switzerland ;° but the French agent 
urged that the question involved in the Swiss declaration did not fall within 
these powers, that it was not a question of executing the compromis but a 
question of a new compromis to arbitrate before another tribunal. In the 
motives stated by the court, it was said: 7 “It is true that, in the course of 
the recent hearings, the French agent declared the Swiss proposal to be in- 
acceptable; but it is also true that he regarded it as an offer to concluce a 
special agreement, an offer which, in this form, he had no power to entertain. 
Itis also true that the French agent expressed certain doubts as to the binding 
character, from a constitutional point of view, of the Swiss declaration; hav- 
ing regard to the circumstances in which this declaration was made, the court 
must however regard it as binding on Switzerland.” These “circumstances” 
were not explained, and it is possible to argue that the Swiss Federal Council 
had been given ample powers to make a binding declaration. M. Dreyfus, 
French judge ad hoc, dissenting, thought it “open to question whether the 
declaration is binding on Switzerland.” § 

The question as to the binding character of an oral declaration before the 
court is in some ways akin to the question as to the binding character of the 
“Ihlen declaration” in the Eastern Greenland Case. The Swiss Federal Con- 
stitution of 1874 as amended requires (Art. 85) approval of a treaty by both 
chambers of the Swiss Federal Assembly, and provides (Art. 89): “Interna- 
tional treaties concluded for an indefinite time or for more than fifteen years 
are subject to adoption or rejection by the people, if a request to that effect is 
made by 30,000 citizens or by eight Cantons.” 1° The declaration of April 22, 
1932, was not a treaty, but it was an engagement not limited to fifteen years’ 
duration, and the court’s statement that it was of binding character may be 
taken to be in line with Judge Anzilotti's staternent in the Eastern Greenland 
Case with reference to the “Ihlen declaration" that limitations placed by Nor- 


3 Series C, No. 58, p. 448. 1 Id., pp. 563-565. 

5 Recueil des Lois Fédérales, 1928, p. 37. 

* Id., p. 39. The reference here is to the French-Swiss compromis of Oct. 30, 1924. For 
the text, see Series A/B, No. 46, p. 97. 

? Series A/B, No. 46, p. 170. 8 Id., p. 209. ? Series A/B, No. 53, p. 71. 

19 “Teg traités internationaux conclus pour une durée indéterminée ou pour plus de quinze 
ans sont soumis également à l'adopz;ion ou au rejet du peuple, si la demande en est faite par 
: 80,000 citoyens ou par huit cantons." 2 Dareste, Les Constitutions Modernes (Ata ed.), 
p.571. The first application of this provision after its adoption in 1921 was the popular 
vote on Feb. 18, 1923, by which the French-Swiss convention of Aug. 7, 1921, was rejected 
by 414,305 votes to 93,892. Series C, No. 17-I, p. 843. 
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wegian constitutional lew on the powers of the Minister for Foreign Affairs did 
not concern the Danish Government. 

In the course of 1932, the French Government announced its willingness to 
abide by the judgment of the court, and on May 27, 1933, it accepted the pro- ` 
cedure proposed in the Swiss declaration before the court. The two govern- : 
ments designated as experts M. Osten Undén (Sweden), Mr. John Baldwin 
(Great Britain), and Sefior J. Lopes Oliván (Spain). These experts were in- 
vested with a twofold function, (1) to mediate, and (2) ii necessary to arbi- 
trate. Formal negotiations between the parties were held with the assistance 
of the experts at Montreux-Territet on October 9-12 and November 6-25, 
1933. In the course of the negotiations, the French Government expressed 
the intention to maintain a fiscal cordon at the politieal frontier, and agree- 
ment was reached between the two delegations as to the control of the passage 
of persons and merchandise across this cordon. The parties agreed also on 
the delimitation of the zones, and on measures of control with reference to the 
zones. As the negotiations did not lead to complete agreement, however, 
notably on the admission into Switzerland of products of the zones following 
the withdrawal of the French customs line, on November 25, 1933, the experts 
were called upon to complete the terms of the settlement to the end that Swit- - 
zerland might “regulate in a manner more appropriate to the economic condi- 
tions of the present day the terms of the exchange of goods between the regions 
in question." Their sentence-arbitrale, given on December 1, 1933," set up 
a Réglement concernant les importations en Suisse des produits des zones 
. franches which was said to have “obligatory effect” for the parties. 

Assuming the róle of arbitrators, the experts felt themselves called upon to 
establish a new réglement for the importation of products of the zones into 
Switzerland which would be more liberal and more stable than in the past. 
They took as a point of departure a projet submitted by the Swiss agent to 
the court in 1930,7° which had envisaged not only free entry of zones’ products 
into Switzerland, but also the entry of Swiss producis into the zones free 
from customs duties and taxes. The French Government took the position 
that a tax on importations was not a customs duty or tax, the Swiss view being 
contra; on this point the expert-arbitrators felt themselves incompetent, but 
they refused to admit an interdependence of the fiscal régime’ of the zones 
and the customs facilities accorded by Switzerland. The Swiss agent’s pro- 
posal to the court placed certain restrictions on the importations from the 
zones into Switzerland, which the French delegation did not accept; however, 
certain proposals as to these restrictions were made by the experts and ac- , 
cepted by the parties. The experts thought that the new régime should be 
more liberal than the proposal by Switzerland which would have called for a 
general quota system (systéme du contingentement). | 

11 Series A/B, No. 53, p. 92. 


12 French Journal Officiel, Dec. 15, 1933, pp. 12441, 12479. 
18 Series C, No. 19-I, Vol. 3, p. 1246. 
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The “permanent” réglement was to enter into force on January 1, 1934. 
The essential points of this réglement are: (1) the unlimited free entry 
(franchise illimitée) for the entire production of agriculture and its branches 
(branches annexes), as well as for mineral products (bruts); (2) free entry 
for manufactured products within the limits of crédits d'importation; (8) al- 
lowance of temporary restrictions on the systera of unlimited free entry, in 
exceptional circumstances; (4) establishment of an agency of conciliation 
and control; (5) establishment of an arbitral procedure. Under the fourth 
point, a permanent French-Swiss Commission is provided for, of which three 
members should be chosen by each government, to smooth out difficulties 
and to exercise other powers. Under the fifth point, an elaborate procedure 
is envisaged for disputes as to the interpretation or application of the régle- 
ment, which may call for arbitration by a single arbitrator, or by an ad hoc 
tribunal of five members acting ex aequo et bone. 

On December 15, 1933, a French decree was promulgated, fixing the bound- 
aries of the zones!* On December 27, 1933, a law was promulgated in 
France for the establishment of the customs and fiscal régime in the French 
territories. On December 31, 1933, the French members of the permanent 
commission provided for in the réglement were designated. On the Swiss 
side, pricr to January 1, 1934, the Federal Council promulgated a decree put- 
ting the règlement into effect.+® 

After some twelve years of contest, an important international dispute is 
thus, for the time being at any rate, brought to an end. Neither side is much 
satisfied, in consequence. The French Government has found itself com- 
pelled to reverse action taken in 1923. The people of Geneva, which is the 
. part of Switzerland immediately affected, seem to have taken little satisfac- 
tion in the outcome since the first flush of pride in their victory has faded. 
Now that it is finished, the whole affair seems to have been hardly worth the 
effort. Yet it has furnished fresh indication of the value of permanent agen- 
cies in international relations, even if their róle is confined to building bridges 
from one public attitude to another. The existence of the Permanent Court 
of International Justice served in this case to prevent estrangement of the re- 
lations between two peoples. Perhaps one can say, also, that the later events 
have vindicated the judgment of the court. 

| Maxey O. Hupson 


THE RECOGNITION OF THE GOVERNMENT OF EL SALVADOR 


On January 26, 1934, the United States instructed the American represent- 
ative in Salvador to extend recognition to the government of that country. 
On the same day the Department of State made an announcement of this 
action as follows: 


4 French Journal Officiel, Dec. 16, 1933, p. 12481. 
15 Id., Dec. 29, 1933, p. 13010. 16 Recueil des Lois Fédérales, 1933, p. 1027. 
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In view of the denunciation by El Salvador of the Treaty of Peace and. 
Amity of 1923, end the recognition, on January 25, of the present régime 
there by the Republics of Nicaragua, Honduras, and Guatemala, Costa 
Rica having previously denounced the treaty and extended recognition 
to El Salvador, the American Chargé d'Affaires ad interim in San Sal- 
vador has today been instructed, under authorization of the President, to 
extend recognition to the Government of E] Salv ador, on behalf of the 
United States. 


This action of the United States eposi of an irritating question between 
the two governments which had been pending since December, 1931. Early 
in that month the government of President Arturo Araujo fell to a revolution- 
ary movement, and General Maximiliano Hernandez Martinez became Presi- 
dent. The American Minister on December 3 reported that the leadership 
of the revolution was in the hands of a number of military officers and that it 
was reported that the revolutionists planned to put Vice-President Martinez 
‘In office. On December 5 General Martinez announced in a decree, “I now 
assume the Presidency of the Republic.” Martinez had been Secretary of 
State for War and also Vice-President in the Araujo administration, resigning 
the portfolio of War a few days before the revolution. This relation of Mar- 
tinez to the prior government, the Department of State ruled, disqualified 
him from recognition as President of the Republic under the provisions of 
Article 2 of the treaty of February 7, 1923, between the five Central American 
Republics: 


The governments of the contracting parties will not recognize any other 
government which may come into power in any of the five republics 
through a coup d'état or a revolution against a recognized government, so 
lorg as the freely elected representatives of the people thereof have not . 
constitutionally reorganized the country. And even in such a case they 
obligate themselves not to acknowledge the recognition if any of the 
persons elected as President, Vice-President or Chief of State designate 
should fall under any of the following heads: 

(1) If he should be the leader or one of the leaders of a coup d'état or 
revolution, or through blood relationship or marriage, be an ascendant or 
descendant or brother of such leader or leaders. 

(2) If he should have been a Secretary of State or should have held 
some high military command during the accomplishment of the coup 
d'état, the revolution, or while the election was being carried on, or if he 
should have held tais office or command within the six months preceding 
the coup d'état, revolution or the election. 

Furthermore, in no ease shall recognition be accorded to a government 
which arises from election to power of a citizen expressly and unques- 
tionably disqualified by the Constitution of his country as eligible to 
election as President, Vice-President or Chief of State designate. 


Early in December Secretary Stimson in telegrams to the American repre- 
sentatives in the respective Republics: of Central America, reiterated the 
earlier attitude of the United States with reference to the recognition policy 
of the 1928 treaty to the effect that it would continue to be consonant with 
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the provisions of Article 2 thereof. After consulting with the other Central 
American countries, Mr. Stimson on December 22 notified the Martinez gov- 
ernment that it would‘not be recognized. Apparently the four other Central 
American countries likewise declined to recognize the Martinez government. 
At the time the Department of State issued the following explanation of its 
action: 

As concerns the present situation in Salvador growing out of the recent 
revolution in that country, it is clear that the régime headed by General 
Martinez 1s barred from recognition by the terms of the 1923 treaty. It 
is clear, first, that General Martinez has come into power through a revo- 
lution and that the country has not been constitutionally reorganized by 
the freely elected representatives of the people; and, second, even in the 
event of such constitutional reorganization, General Martinez could not 


be recognized inasmuch as he held office as Minister of War up to a few 
days prior to the outbreak of the revolution. 


It may be recalled in this connection that the doctrine of non-recognition 
set forth in the treaty of 1923 originated in a note of March 15, 1907, by Dr. 
Tobar, the Minister of Foreign Relations of Ecuador, in which he advocated 
that "Intervention might consist at least in the non-recognition of de facto 
governments sprung from revolution against the constitution." The Tcbar 
doctrine was incorporated in the Central American Convention of 1907, Article 
I, in the following language: 

The Governments of the high contracting parties shall not recognize 
any other government which may come into power in any of the five 
Republies as a consequence of a coup d'état, or of a revolution against 
the recognized government, so long as the freely elected representatives 
of the people thereof have not constitutionally reorganized the country. 

This article was elaborated at the Washington Conference of Central 
American Republics held in 1922-23, into the form of Article 2 of the treaty 
of 1923, above-quoted. "This treaty was duly ratified by the Central Ameri- 
can Republies between March 15, 1923, and May 26, 1925; but the treaty 
came into force November 24, 1924, according to its stipulations, when three 
countries had ratified it. No countries made any reservations except Sal- 
vador, which made three reservations in its decree of ratification of May 26, 
1925. The reservation as to Article 2 deleted the sentence beginning “And 
even,” including sub-paragraphs 1 and 2. These parts were “not approved 
since they are in contradiction with the Constitution of the country.” This 
reservation was made after the treaty was in effect as to other countries and, 
therefore, it may be questioned whether the ratification of Salvador made her 
a party without the approval af her reservation by the other signatories. 

Although the United States, at the request of the Central American Repub- 
lies, participated through a delegation (Mr. Hughes and Mr. Welles) in the 
deliberations in the Washington Conference of 1922-23, it did not sign the 
conventions or adhere to them. Nevertheless, it would seem that the United 
States from its participation in the conference was morally bound to support 
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the General Treaty of Peace and Amity, which its representatives had assisted 
in drafting. At any rate, on the oceasion of an impending revolution in 
Honduras and at her request, Secretary Hughes announced, June 20, 1923, 
that the United States was in “hearty accord” with the policy of non-recogni- 
tion in Article 2 of the treaty and that its attitude would be governed thereby. 
This policy was confirmed by the action of the United States in connection 
with the unconstitutional continuance in office of Presicent Lopez Gutierrez 
of Honduras in 1924, by Secretary Kellogg's note of January 25, 1926, declin- 
ing to recognize the Chamorro government in Nicaragua, and by the non- 
recognition of General Orellana, who had overturned the Government of 
Guatemala in 1930. Thus the United States had continued to follow this 
policy until the recent recognition of the Martinez government of El Salvador? 

In the application of the doctrine to El Salvador, the Central American 
countries themselves were divided on the question. The President of Costa 
Rica by decree of December 23, 1932, and the President of Salvador by decree’ 
of December 26, 1982, denounced the treaty of 1923, to take effect January 1, 
1934, pursuant to the provisions of Article 18. Costa Rica recognized the 
Martinez government on January 3, 1934, in accordance with that article. 
In view of the fact that Salvador and Costa Rica were by their action no 
longer parties to the treaty of 1923, the other three republics, still bound by 
the treaty, had to reconsider their policy of recognition of Salvador, irrespec- - 
tive of the treaty. Apparently on the grounds of expediency, therefore, they- 
determined to recognize the Martinez government. In view of all the cir- 
cumstances, the United States also came to the conclusion that it was not 
feasible to follow a treaty policy outside of the circle of treaty members. It 
was doubtful whether such a policy could be successfully pursued in Central 
America with a bare majority of adherents. 

The treaty policy of non-recognition has been the subject of criticism dur- 
ing recent years as contrary to the traditional and fundamental principle 
laid down by Thomas Jefferson in 1793, in these words: 

We surely can not deny to any nation that right whereon our own gov- 

" ernment is founded—that every one may govern itself according to: 

whatever form it pleases, and change these forms at its own will; and 

that it may transact its business with foreign nations through whatever 

organ it thinks proper, whether king, convention, assembly, committee, 

president, or anything else it may choose. "The will of the nation is the 
only thing essential to be regarded. 

It has also been objected that the treaty poliey 1s a form of intervention in 
the domestic affairs of foreign countries, with the implication that the recog- 
nition of a government involves approval of the governmental system of the 
country. While each case*of recognition, it is said, is a question of policy to 
be considered on its merits, yet to refuse to apply to certain states the general 

1 See Editorial in this JougNaAr, VoL 20 (1926), p. 543. l 

2 But elsewhere in Latin America the United States has followed its traditional policy, 


as, fcr example, in the recognition during recent years of governments in Bolivia, Peru, 
Brazil, Panama, Argentina and Cuba. 
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policy that prevails throughout the world inevitably leads to charges of par- 
tiality, technical discrimination and the retention of weak and venal govern- 
ments in power. Furthermore, the suspense incident to non-recognition pro- 
duces & period of uncertainty detrimental to the country concerned. 

On the other hand, it is argued that the Central American Republics, on 
account of lack of transportation and coherence in their population, need 
some damper on the success of disorder and civil strife. It is said that since 
1907, when the policy first came into existence under an early treaty, there 
have been no international wars and few revolutions in Central America, and 
that in that period there have been several fair and free elections as a result of 
which the government was turned over to the victors without disorder. Be- 
sides, it is pointed out that the treaty policy originated not with the United 
States, but in Central America, in an effort to cure a local malady, and that the 
United States at the request of the parties lent its assistance and influence 
toward carrying out a remedy which the republics themselves desired. 

Undoubtedly there is strength on both sides of the argument. The problem 
is one of great difficulty. Probably in some instances non-recognition has 
been productive of good, but it is proper to consider whether the rules laid 
down in the 1923 treaty lead to decisions upon technical and legalistic con- 
siderations rather than upon broad principles and equitable examination of 
what is best for the country concerned. Perhaps less restrictive limits of 
recognition should replace the teshnical rules of the treaty, 1f any conventional 
restrictions are to be retained. 

The present conference of Central American States 1s doubtless reconsider- 
ing the whole question of recognition in the light of experience during ten years 
of the treaty policy in Central America and of enlightened practice elsewhere 
in Latin America. On the one hand we have Cuba appealing to the Monte- 
video Conference of American States to define standards of recognition fol- 
lowing political upheavals; and on the other hand we have Mexico initiating 
a new doctrine of no recognition called the “Estrada Doctrine.” On Septem- 
ber 27, 1980, Dr. Estrada, Foreign Minister of Mexico, in order to avoid 
questions of legitimacy or intervention, announced that 

“The Mexican Government was issuing no declarations in the sense of 
grants of recognition," and “cor-fines itself to the maintenance or withdrawal, 
as it may deem advisable, of its diplomatic agents, and to the continued ac- 
ceptance, also when it may deem advisable, of such similar accredited diplo- 
matic agents as the respective nations may have in Mexico” without pro- 
nouncing judgment on their governments. In other words, under the Estrada 
Doctrine diplomatic agents may be regarded as in theory accredited to the 
state and not to any particular government, and as-free to carry on business 
officially with any government which happens to be in power without such 
action being regarded as recognition or non-recognition of a new govern- 
ment.? 

L. H. WoorsEY 


3 See editorial comment in this Journat, Vol. 25 (1981), p. 719. 
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INTERNATIONAL LAW REPARATIONS 
International law suffered much damage and discredit from the World War. 


The laws of war and of neutrality were violated by various nations. Worse . 


still, a legitimate pessimism was created concerning the value of the law of. 
peace in the minds of many who had previously given the subject but slight 
consideration. | 

Since the war, international Jaw has seen subjected to a terrific test by rea- 
son of the unprecedented situation arising from the treaties of peace and from 
the general economic and social demoralization. The treaties to end the war 
gave few signs of respect for the law of nations. The confiscation of private 
property in time of war was legalized. The principle of the international 
eriminal responsibility of heads of states was enunciated in the case of the 
German Emperor but was neither defined nor applied. Disregard for ele- 
mentary principles of justice was accompanied by a rather casual attitude 
that injustices might later be rectified through the League of Nations. Ire- 
call the remark of one of the most astute of the legal advisers to one of the 
Peace Delegations to the effect: “The Conference would do well to avoid as 
far as possible anything to do with international law.” 

The consolidation of the power of the Russian Soviet Socialist Union, with 
its avowed hostility to the existing international order, its national planning 
end state business operations, has given rise to.a series of juristic problems 
which de jure recognition by other states has not solved. The conflict of the- 
cries of the nationality of married women, the enforcement of municipal laws 
cutside the three-mile maritime limit, and the assertion cf the claims of indi- 
viduals under international law are among the problems which have created 
fresh legal difficulties. l 

There is every evidence of a marked revival of interest in the subject of 
international law which indicates that it is much more alive and effective 
than the sceptics have insinuated. Many amateurs have entered this field of 
study with enthusiasm and have produced numerous studies and books of 
dubious value. Scholars have been enzouraged by the universities and col- 
leges to advance the knowledge of the subject. Jurists have revealed a tend- ` 
ency in recent court decisions to regard the law of nations as something 
more vital than a mere “code of morality” or an exiguous system of frozen 
legal precepts. 

But what of those publicists and jurisconsults who have firmly established 
their reputation as authorities in international law? Have they been equal 
to the demands for creative juristic thinking in this chaotic period of readjust- 
ment to changing conditions in the society of nations? It is not easy to 
classify or to estimate justly their,respective contributions. Nor does one 
care to comment adversely concerning ris contemporaries, particularly con- 
cerning his personal friends. But candor compels the recognition of what 
would seem unfortunately to be the case, namely, that few of these authorities 
have possessed the erudition and originality of mind requisite to carry on the 
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work of Grotius in meeting the needs of a rapidly evolving international soci- 
ety. In their respect for their predecessors and for precedents they too often 


have been content merely to restate internationallaw. They have rendered 
great service in the classifieation of the subject and in devising methods for 


its exposition, notably throug. the use of the "case method.” For the most 
part, they have been positivisis and have minimized or completely abjured 
the law of nature as the present basis of the science. Oppenheim would seem 
to represent a consensus of opinion when he says: “The Law of Nature sup- 
plied the crutches with whose help history has taught mankind to walk out 
of the institutions of the Middle Ages into those of modern times.” ! 

At the present moment we may discern without much difficulty certain 
fairly distinct schools of thought among the international law publicists. 
First of all, there inevitably are those who in their craving for authority and 
security fall back on the law of nature. This tendency is most apparent in 
German circles where the disappearance of arbitrary authority was succeeded 
by a trying period of political disorder and insecurity. This school, however, 
would not seem to be numerous or of much influence. 

The positivists are clearly in the ascendancy but are divided into two 
camps. There are those of the historical school who hold strongly to the 
accepted body of principles and prefer to keep on the beaten track without 
much concern for grades, curves, or alternative routes. They respect prece- 
dents and believe in the gradual evolution of law by natural processes. 

The other camp of positivists contains those who think largely in terms of 
conventional, treaty-made law, rather than of a coherent system of juris- 
prudence possessing its own inner tendencies for adaptation and evolution. 
An instance of this attitude is to be found in the interesting article entitled 
D Law of Nations, Static or Dynamic” by Dr. Josef Kunz, published in 

this JOURNAL. Under this conception the dynamic element is to be provided 
by external action. 

A new school of thought 1s now emerging which holds that the World War 
marked not simply a severe dislocation of international relations, but a vio- 
lent rupture with the past. They appear to believe in a “new world order" 
^ where many of us ean only see derangement and disorder. 

The economic breakdown, the social revolution, the weakening of political 
authority, in fact, the weakening of all authority, and the substitution of new 
sets of values have led many to look for the reconstruction of internátional 
law through legislation rather than through the expansion and evolution of 
juristic principles. They look tc the League of Nations to remedy the defects 
of the law of nations by summary decisions or diplomatie agreements fostered 
by the League. The adherents of this scheol hold that the law of neutrality 
is "obsolete"; that no rights may be acquired by force; that an iniquitous 
status quo is preferable to further alterations by violence, etc.; and that we 
must now proceed per saltum over a dizzy and dangerously wide chasm. As 


1 Int. Law, Vol. I, p. 102. ? Vol. 27 (1933), p. 630. 
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I listened to the stimulating discussion on neutrality during the annual meet- 
ing of the American Society of International Law in Washington in 1933, I 
was reminded of the remark of the Irishman to the man rushing to catch the . 
ferryboat just leaving the slip, “you can do it in two jumps." It is difficult 
to believe that progress in international law is to be made by any such as- 
sumptions. The partisans of this school, which includes several men of schol- 
arly talent, by reason of their fervid convictions would seem to deserve the 
classification suggested by Professor Borchard in his stimulating editorial 
comment in this JourNaL on “Realism v. Evangelism.” 3 - In their sensitive 
appreciation of changes in international conditions and of the necessity for 
the evolution of international law, they seem to be thinking more in terms of 
making new law than of strengthening and adapting the old. Their crusading 
zeal is admirable, but it may be. permitted to observe that it also has some- 
thing of the confident attitude: “nous allons changer toute cela.” 

The necessity for constructive juristic thinking, which is always required 
in the administration of justice, is more apparent than ever in the present 
chaotic epoch. It has been clearly realized by many publicists and others 
who are partisans of both the school of the positivists and the “evangelists.” 
A compromise solution has been sought in a concerted effort to restate interna- 
tional law and supp_y its lacunae by means of a series of resolutions and draft 
conventions prepared by such competent bodies as the Institut de Droit Inter- 
national, the American Institute of International Law, the International Law 
Association, the Harvard Research in International Law and the Commission 
of Jurists appointed by the Leazue of Nations. These projects represent an 
. honest and conscientious attempt to face realities and facilitate the evolution 
of the law of nations to meet modern needs. But there would seem to be two 
defects in this process of accelerating the law, one that these proposals bear 
evidence in part of being dictated by diplomatic considerations in order to 
ensure acceptance by certain nazons; and the other that they savor too much 
of statute-making: the hand of the lawyer 1s evident. It is to be feared that 
a law evolved from ideas of political opportunism can hardly stand the juristic 
test in litigations. And it would seem nothing short of a calamity if a similar 
fate should befall international law as has befallen municipal law, where the 
living law has been cramped and suffocated by technicalities and by subtleties 
of legalistic interpretation. “In the rough jurisprudence of the law of nations 
there is no room for the refinements of the law courts.” If the desire to 
“codify” international law should result in the formalizing, the crystalliza- 
tion, the stereotyping, and the devitalizing of that vital and noble Sepe it 
would be a tragic achievement. 

There is an imperative duty imposed on all who are concerned with the 
problems of international law and justice, as we have been eloquently re- 
minded by that great jurisconsult John Bassett Moore, in his challenging arti- 
cle “The New Isolation" in this JoURNAL,* to face more objectively and cour- 


3 Vol. 28 (1934), p. 108. * Vol. 27 (1933), p. 807. 
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ageously all the facts. We must not only face the realities of modern condi- 
tions in the family of nations, but we must re-examine the nature and the 
history of the science of international law in order that it may be made ade- 
quate to those conditions. We may seriously question with Roscce Pound 
whether international law has been properly fosiered and advanced during 
the nineteenth century and after. His observations on this subject, presented 

. in his address on “Philosophical Theory end International Law" at the Uni- 
versity of Leyden in 1923 deserve to be qucted at length. 


Looking back, then, it is not hard to see why the nineteenth-century 
achieved relatively so little in international law. The jurists of the last 
century had no confidence in themselves qua jurists. They did not seek 
to be active agents in legal development. They expected legal develop- 
ment to operate itself from some internal momentum; to guide itself 
from some internal power. The :vrist was to follow, arranging and 
ordering and systematizing, or observing and verifying and thus dis- 
covering the foreordained lines of growth. Creative work in law, as in 
any other field, requires a plan, a design, a picture of what the worker 
seeks to make. The nineteenth-century jurists gave us no new picture 
and the old picture no longer sufficed. The old picture was filled in with 
some new details, partly by idealization of the local law for the time being 
with which the particular writer was familiar, partly by systematization 
of the consensus of juristic opinion in the classical period. For the rest 
each people was left to set up a practical design for any case in hand in 
terms of rationalized self-interest. | 

International law was born of juristie speculation and became a reality 
because that speculation gave men something by which to make and 
shape international legal institutions and a belief that they could make 
and shape them effectively. Juristio pessimism has given us instead an 
international régime of conferences, proceeding by a method of bargain, 
establishing nothing certainly and giving results which are confessedly 
as temporary as they are usually arbitrary: 


Recently there has been a conspicuous revival of philosophy of law 
throughout the world. "The nineteenta-century historical school has lost 
its uncontested leadership of the science of law and has begun visibly to 
break up. A new social ohilosophieal and a new sociological juris- 
prudence have been making great strides. Moreover this development 
of new methods in legal science and breaking up of the old historical 
school goes along with a general abandonmenat of the nineteenth-century 
historico-metaphysical thinking in every field and revival of faith in the 
efficacy of effort. It goes along wich the rise of philosophies of action 
which afford no support for the political fatalism and juristie pessimism 
of the immediate past. These phenomena were to be observed at the 
opening of the present century and have been given an impetus by the 
experience of the war. For the war showed visibly the rôle which human 
initiative may play in the building of institutions and the shaping of 
events. It palpably overturned the psychological presuppositions of 
nineteenth-century thought. The scnception of a slow and internally 
ordered succession of events and cf institutions, whereby things perfect 
themselves by evolving to the limit of their idea, has ceased to reign. 
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Among the new philosophies of action or those which succeed to them 
the jurist of the immediate fuiure, thinking of a great task of social engi- 
neering, as it were, whereby the conflicting or overlapping interests and 
claims and demands of the peoples of this crowded world may be secured 
or satisfied so far as may be with a minimum of friction and a minimum 
of waste, must find the basis of a new philosophical theory of interna- 
tional law. We shall not ask him for a juristic romance built upon the 
cosmological romance of some closed metaphysical system. But we may 
demand of him a legal philosophy that shall take account of the new 
social psychology, the econoraies, the sociology as well as the law and 
polities of today, that shall enable international law to take in what it 


requires from without, that shall give us a functional critique of inter- 


national law in terms of sociel ends, not an analytical critique in terms 
of itself, and above all that stall conceive of the legal order as a process 
and not as a condition. Thus it will yield a creative juristic theory and 
may well enable jurists of the next generation to do as much for the order- 
ing of international relations as Grotius and his successors did in their 
day by a creative theory fourded on the philosophy of that time. The. 
conditions to which international law must be applied today are no more 
discouraging than those that immediately followed the Thirty-Years 
War. And we have the immeasurable advantage that we may build upon 
the permanent achievements of classical international law. Our chief 
need is a man with that combination of mastery of the existing legal 
materials, philosophical vision and juristic faith which enabled the 
founder of international law to set it up almost at one stroke. 


We have here a great challenge to a more intelligent and a loftier vision of 
the enterprise of advancing the science of international law, of facilitating 
justice and thus increasing the guarantees of peace among nations. The law 
of nations has suffered serious damage from friend and foe. It is entitled to 

C large and far-reaching reparations. ; 
PHILIP MARSHALL BROWN 


" NEUTRALITY AND INTERNATIONAL ORGANIZATION 


The recent discussion in somewhat controversial form of the place of neu- 
trality in a system of international law goes to the very basis upon which the 
law itself rests. Is neutrality still a recognized legal position? What would 
be the effect upon neutrality of the application of sanctions, such as boycott. 
and non-recognition? Is it feasible to define the term “aggressor” so as to 
make it possible in the interests of justice for third parties to take sides 
promotly against a state coming within the definition? And would taking 
sides in a controversy be promotiv= of war rather than a restraint upon it? 
These are but a few of the many aspects of a question which is presented in 
acute form not only by the absence of the United States from membership in 
the League of Nations, but by the reluctance of the leading members of the 
League to put into practice the provisions of the Covenant under tke existing 
state of affairs. 

Underlying the problem of neutrality is, of course, the larger issue of the 


EDITORIAL COMMENT l 335 


part that is to be played by organization in the relations of states. Few 
scholars today deny the need of some forms of organization to attain the 
desired goal of international peace. The question is rather whether the 
organization of the community of nations is to be content with acceptirg 
the law of 1914, strengthening its provisions for neutrality, and appealirg 
to states in controversy to readjust their rights and settle their disputes þe- 
tween themselves; or whether, on the other hand, the organization of the 
community is to go further and seek to introduce new principles of the col- 
lective responsibility of all states for the protection of existing rights, and 
the collective duty of all to seek means of remedying present injustices and 
creating the underlying conditions of permanent peace. 

That stability and justice are but two sides of the problem of peace is a 
common observation of jurists. Unless the existing order of things presents 
some degree of permanence, there can be no sense of security and no order in 
the relations between nation and nation more than between man and man. 
At the same time, unless the existing order is founded upon a reasonable 
approximation to justice, unless it expresses what the community as a whole 
feels is a fair and equitable adjustment of conflicting claims, it can not hope 
to maintain itself against disintegrating forces to which justice may make a, 
stronger appeal than stability. It,is the function of law within the separate 
states to secure for the citizen body this balance between stability and justice, 
to protect the existing rights of the individual and yet to make provision for 
such changes as will insure the readjustment of “rights” which are no longer 
in accord with justice. Who shall say that the law of the individual state 
succeeds in so doing to complete satisfaction? Yet who shall say that, in 
spite of its failures in detail, the collective judgment of the community does 
not on the whole reconcile conflicting interests and secure peace within the 
nation better than if each citizen were left to be the judge in his own case and 
left to take the law into his own hands? ; 

What appears to hold true between citizen and citizen would appear to be 
true in respect to the relations between the individual members of federal 
unions such as the United States. The Constitution of the United States pro- 
vides for the protection of each state against aggression, it requires that each 
of its members disarm in the presence of such protection, and it thus insures 
the permanence of the status quo in respect to certain fundamental conditicns 
of state existence. But at the same time the Constitution contains provisions 
by which injustices that may arise between. state and state may be corrected 
by legislation looking to the good of the community as a whole. Federal 
legislation in the United States of recent years goes so much further than a 
mere readjustment of the particular claims of states that the parallel with 
international relations is not as close as it was in 1789. Nevertheless the 
underlying legal principles are much the same in the two cases. 

As between citizen and citizen, as between state and state of the United 
States, so between nations there is need of an organization which will meet 
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the two fundamental conditions of international peace. Stability, security 
in present possessions, the status quo and territorial guarantees, for all their 
unhappy connotations, must be for the time being maintained against violence 
of any kind. . Once admit the principle that each nation may be the judge in 
its own case and may take forthwith the law into its own hands, and the door 
is open to wars which will with difficulty be confined to the original parties. 
. ^ But while stability is being maintained, equally determined efforts must be 
( made to bring about the changes that are needed to correct the injustices con- 
nected with the status quo. It is here that the existing organization of the ` 
nations has proved déficient. It was perhaps but natural that at the close of a 
war that had shaken the community of nations to its foundations, the primary 
purpose of the League of Nations should have been to put an end to violence, 
to consolidate the rew order set up by the treaties of peace, to offer mutual 
guarantees of territorial integrity, to put stability before justice. Hence the 
emphasis laid by President Wilson upon Article JQ. of the Covenant as the 
corner-stone of the League. Hence the provisions ior arbitration and con- 
ciliation and the sanctions to support them, but no clear indication of an in- 
tention to correct injustices as the condition of a permanent peace. If Article 
of the Covenant looked to the possible correction of situations whose con- 
tinuance might endenger the peace of the world, it did so in the form of advice 
from the League to its individual members,—advice which was not supported 
by the sanctions attached to the maintenance of the status quo. 

Recent critics of the League system seem to suggest that those who support 
it have accepted the status quo as final and that they are primarily inter- 
ested in retaining the territorial adjustments of the treaties of 1919, the revi- 
sion of which the critics believe to be an immediate condition of a just peace. 
At the same time the supporters of the League are suppcsed to be ready to go 
to war for their principles almost at the drop of the hat. These assumptions 
are certainly not borne out by the evidence. Within the official circle of dele- 
gates to the Assembly of the League there have been numerous warnings of 
the need of changes in the international relations of particular states, while 
the writings of jurists who have given their general adherence to the principles 
for which the League stands constantly reflect the importance of supple- 
menting the existing functions of the League with greater activity in the direc- 
tion of the readjustments needed to make law reflect justice. If it can be 
said that the League has submitted to exasperating delays in the correction 
of present wrongs, i» may also be said that in most cases this has been due 
not so much to indifference to a particular wrong as to the absence of ways 
and means to correc: it other than to permit the aggrieved party to resort to 
force, a procedure likely to produce new wrongs in turn. 

In the presence o7 the forces seeking stability and those seeking justice, 
in the face of the grave problems in Europe, Asia and South America, is 
neutrality a constructive rôle for a great nation to play? It is obvious that 
a powerful state, such as the United States or Great Britain, is free to retire 
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to the side-lines and witness the outbreak of war without any greater per- 
sonal concern than a determination to maintain the traditional rights of a` 
neutral state to trade with either or both belligerents subject to the rules of 
contraband and blockade. . Apparently it is the belief of certain advocates of 
neutrality that the assertion of those traditional rights would limit the area of 
the conflict and encourage mediation on the part of third states. It would 
seem to be their conviction that there are no dangers in this attitude of neutral- 
ity. If in the past neutrals have had difficulty in maintaining their position 
of neutrality, if they have on more than one occasion been forced to enter 
the war which they had done nothing to prevent, that apparently was an 
accident, not a normal consequence of resistance to the interference of bel- 
ligerents with neutral trade with the enemy. Why, after all, should a nation 
of super-morality concern itself with the origin of the wars of other states 
or with the results of those wars except to make it clear that if those states 
. choose to go to war they must not disturb the commerce of the neutral more 
than the traditional rules permit? Possibly the neutral may try to mediate 
between the belligerents before the conflict breaks out. But his mediation 
being rejected, his duty to the international community is done and his duty 
to his own national interests now prevails. 

It would seem that the advocates of this neo-neutrality have definitely re- 
jected the principle of the collective responsibility of the whole community 
for the protection of its members, and that they see in that principle, as laid 
down in the Covenant of the League of Nations, only the provocation of new 
wars, wars which would have the disadvantage of not being formally declared 
and which might possibly seek to restrict the rights that were enjoyed by 
neutrals in the old wars of the declared kind. Apparently in the mind of 
these jurists it is not the attitude of neutrality, the policy of international 
laissez faire in regard to war, that constitutes international anarchy; it is the 
attempt of the community of nations as a whole to use its collective influence, 
and it may be to use codperative measures of an economic or possibly military 
character, that is anarchical. It being impossible, as the neo-neutrals see it, 
to define an “aggressor,” to distinguish between the outlaw and the peaceful 
nation, there is apparently nothing to do but let the outlaw have his way and 
in the meantime remain on such friendly terms with him as to make him 
amenable to reason should he find that his war is not going as well as he 
hoped it would. 

It must be confessed that the advocates of the new isolation have on their 


the Covenant of the League began its career under inauspicious-circumstances. 
Tharsis ttle doubt but that certain of thé Powers who appeared as its cham- 
pions were more intent upon stability, upon retaining possession of the fruits 
of victory, than they were upon readjusting international conditions to meet 


the demands of justice. The failures of the League can thus, if the critic 
wishes, be read as failures of principle, not as failures of leading members of 
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the League to live up to principle. But this merely raises the question in the 
minds of those who uphold the principle, as to what principles of law the neo- 
neutrals would accept if the present League should disappear and ‘a new 
orgenization had to be created. Would their new organization go beyond 
that of the community of nations in 1914? Would it include an agreement 
of the nations to consult together in time of danger to the general peace? 
Would it provide fcr collective mediazion by the organization in the event-of 
a threatened outbreak of war? Would it, if mediation were rejected, ac- | 
quiesce in the result and leave its individual members to assert the old law of 
neutraliy? Most important of all, would the new organization contain any . 
provisions for bringing collective pressure upon states to readjust their na- 
tional elaims in the interest of justice? 

In respect to these fundamenta! questions the advocates of neo-neutrality 
are not only vague, but they are not in agreement among themselves. One — 
would not do this, another would nct do that. All are opposed to “war” on 
behalf of the status quo; but in that respect they do not differ from the leading 
members of the League of Nations in spite of the provisions of Article 16. 
Arms embargoes come in for fairly general criticism by the neutrality advo- 
cates, although it 1s held by one of their number that if the aggressor in a con- 
flict could be determined by judicial process, then measures of economic 
pressure against him would not be out of order. What of the doctrine of the 
non-recognition of territorial conquests? This, it would seem, is dangerous, 
8$ involving neutrals too closely in the conflict and as raising the question 

— whether certain acquisitions of territory in past centuries might not come up 
for reconsideration. On the positive side, what of “consultative pacts,” 
agreements to take counsel in advance of the outbreak of war? "These, how- 
ever, are all the more dangerous because to the unwary they seem to involve 
so little danger." If you consult you might be led to take action as a result 
of the consultation, and this might take away your -control over your own 
destiny. Nevertheless, some opponents of international “commitments” are 
willing to see the League of Nations reduced to a “forum of discussion and 
negotiation," at which statesmen could meet regularly. It is not clear, how- 
ever, how a forum of discussion would be any the less dangerous than a “con- 
sultative pact,” since there would be the same tendency for discussion to lead 
to action as for consultation to lead to action. The dilemma is undoubtedly 
embarrassing to the neo-neutrals. They, therefore, show a tendency to 
appeal to nations to be good, and to insist that until there is a change of 
heart not much can be done. This appeal is so obviously sound and compel- ’ 
ling as to distract attention from the constructive problem of organization,. 
although it is weakened somewhat by the accompanying assurance that hu- 
man nature ean not change. 

Whether or not the principle of collective responsibility as it has-been 
applied by the League of Nations has failed thus far to reconcile stability and 
justice in international relations, the present writer submits that the principle 
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itself is the only one upon which law between nations can ever be made effec- 
tive. It is the principle that the community as a whole must accept the 
obligation to maintain the general peace by prohibiting individual violence 
and substituting its own decisions for the old right of individual states to be 
the judges in their own case. It may be that for the time measures of collec- 
/ tive force, or even of collective economie action, are inadvisable; it may be 
that it is inexpedient for the present to do more than rely upon public opinion 
Ne the sanction of decisions; it may be that in view of the divisions of opinion 
mong the leading Powers the other members of the community of nations 
may find it necessary to see wrongdoing prevail for want of means to prevent 
it. Butthe principle itself must be maintained intact. The community as a 
whole must assert its claim to be the judge of disputes and must seek in its 
collective character the measures for correcting wrongs. It is unfortunate 
that those who now insist so strenuously upon neutrality should have gone 
so far at times as to repudiate the principle upon which an adequate organiza- 
tion of the nations must necessarily rest. It will not do to restore the law of 
1914 because we have thus far failed to put the new law of nations into effec- 

tive operation. 

C. G. FENWICK 


SALM v. FRAZIER: DIPLOMATIC IMMUNITY 


Reappearance of contentions in regard to the non-exemption of ambassadors 
from jurisdiction of receiving states is reminiscent of the sixteenth and seven- 
teenth centuries. In those days there were many volumes of controversial 
literature upon the rights over ambassadors as to both criminal and civil 
jurisdiction. The writers usually refer to Roman law principles, as does 
Gentilis in 1585, when he says, “if the time for bringing a suit 1s about to 
expire, a judgment may, after investigation, be given against an ambassador, 
which shall provide for legal or some similar procedure, on the basis of 
which action may subsequently be taken against the ambassador, where 
and when it is possible," but tne problem then became one of "where and 
when it is possible” as well as what are the liabilities of the diplomatic 
agent.! 

A case brought in the French courts in 1931-33 by Elrich Salm, “landed 
proprietor,” Austria, on account of a lease by Arthur Frazier of premises for 
the American Embassy in Vienna, and in order to execute in France a judg- 
ment against Frazier, given by the Austrian courts in 1923-24, is a modern 
illustration of some of the early controversies. 

- The Civil Court of First Instance of Les Andelys, France, on December 11, 
1931, after reciting that judgments were given against Frazier in Vienna and 
that France is asked to prosecute these judgments, decides that the French 
court has the right to examine the validity of the Austrian judgment. Con- 
sidering that the suit brought on account of the lease of the embassy building 


! On Embassies, Chap. XVI. 
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was made on account and in the interest of Frazier’s government, and con- 
sidering among other reasons “that diplomatic immunity is peremptory; that 
the diplomatic agent of a foreign country can never, therefore, be submitted 
to the jurisdiction of the country to which he is accredited without there being 
need to consider if he is being sued as a public individual or as a private 
individual”; this court rejects the request for an order enforcing the sentence . 
of the Viennese courts. The Court of Appeal at Rouen on July 12, 1933, 
properly confirms the judgment of the lower French court, but regards it as 
unnecessary to go further than to consider that the suit was brought upon 
claims arising from “the leasirg of real estate and consequential chattels, 
rented in November, 1920, by this diplomat for the housing of himself, his 
family and his servant personnel during the course of his mission”; and that: 
to hold Frazier as acting as a private individual would render “illusory the.’ 
very principle of immunity.” VE 

TLis case, somewhat similar to the Prussian ease against Henry Wheaton 
in 1889, seems at tais late date to justify the clause on the title page of 
the book of Gentilis, 1585, On Embassies which reads, "Useful and very 
necessary for all students of all classes, but especially in the reading of 
Civil Law." 

GEORGE GRAFTON WILSON 


A SQUARE DEAL FOR THE FOREIGN SERVICE 


Everyone is familiar with the history of the long battle to secure an effective - 
foreign service: how, upon the basis o: the early Executive Orders of Presi- 
dents Theodore Roosevelt and Taft, legislation was enacted to remove the 
spoils system; how the two branches of the service were combined under the 
Rogers Act; and how various enactments were secured to provide for rent, 
heat, light, and living quarters. Then in 1931 and 1932, additional appropri- 
ations were obtained for the purpose of increasing the compensation of sub- 
ordinate employees, and finally the Moses-Linthicum Act provided for orderly 
promotions and supplementary post and representation allowances. By the 
beginning of the fiscal year 1932, the Foreign Service had finally attained the 
goal for which Presidents, Secretaries of State, and the business men of the 
country had striven for years, namely, a reasonably adequate provision in 
the way of pay and allowances for the men who serve the United States in a 
diploraatic or consular capacity in foreign countries. Then, when the coun- 
try began to feel the full effects of the depression and to recognize the necessity 
of making an effort to balance the budget, Congress enacted various measures 
intended to effect savings in all appropriations, and the haste with which this 
had to be carried out made it impossible to take into account the needs of the 
Foreign Service in so far as they were affected by the various enactments. 
This legislation proved disastrous to those serving abroad. 


1 Wilbur J. Carr, in Tke American Foreign Service Journal, Vol. XI, No. 2 (February, 
1934), r. 66. 
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The result was that while it reduced the salaries of all government 
employees 15 per cent it also at the same time inflicted additional reduc- 
tions upon the Foreign Service. It - 


1. Abolished post allowances; 

2. Abolished representation allowances; 

3. Reduced rent, heat and light allowances 65 per cent; 

4. Suspended all promotions within grades and by reducing appropri- 
ations made promotions between grades impossible because of 
lack of funds; 

5. Imposed income taxes upon official incomes of government em- 


ployees earned abroad while exempting incomes of private indi- 
viduals earned abroad. l 
. This pyramiding of reductions resulted from the method applied of slash- 
ing down each appropriation made for the Foreign Service. Since these 
separate allowances were carried in separate appropriations, some of 
which were entirely abolished and others drastically reduced, the mem- 
bers of the Foreign Service were adversely affected by all of the reduc- 
tions instead of by only the reduction in salary as was the case with the 
employee in the United States. These reductions took away nearly all 
that had been gained by years of effort in the way of improving the 
financial condition of the members of the Foreign Service and, in fact, 
left many of them in a worse condition than they were when the Rogers 
Act was passed in 1924. 

Then the United States went off gold and the dollar declined and the 
members of the service saw such portion of their salaries and allowances 
as Congress had not cut off reduced by the decline in the purchasing 
power of the dollar, which in many cases was as big as 50 per cent. The 
President, quick to see the need of a prompt remedy, asked Congress to 
provide him with a fund to insure the employees abroad against loss but 
Congress failed to act. The President, therefore, last July, ordered the 
shipment of gold to a depository abroad to enable officers’ and employees’ 
salary checks and drafts to be converted inio foreign currency at mint 
par. ‘This saved the service in some twenty-three countries from dis- 
integrating but because of legal difficulties the measure is not applicable 
to many other countries and officers there are still without relief and are 
suffering greatly.” 


The hardships which resulted from this situation in the Foreign Service 
have been greater than at any previous time. A number of members of the 
service have actually had to resign. Families have been separated, wives 
and children have been sent home to parents, children have been taken from 
schools, life or protection insurance policies have been dropped for lack of 
money to pay premiums. Contrary to the general belief, the compensation 
of the officers of the American Government, according to Assistant Secretary 
Carr, is not comparable with that received by most other Governments. 

The revaluation of the dollar on January 31, 1934, made it impracticable to 
continue to meet the situation through the shipment of gold abroad and the 
conversion of salary checks and drafts of officers and employees abroad at 


? From a letter written by Wilbur J. Carr to the Secretary of the Merchants’ Association 
of New York, The American Foreign Service Journal, February, 1934, p. 66. 
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approximately mint par. Consequently on February 8, Secretary of State 
Hul!, in accordance with the desire of the President, sent letters to the Chair- 
man of the Committee on Foreizn Affairs of the House of Representatives 
and the Chairman of the Foreign Relations Committee of the Senate request- 
ing them to secure the enactment of « bill authorizing annual appropriations 
to meet losses sustained by offiezrs and employees of the United States in © 
foreign countries due to the appreciation of foreign currencies in their relation 
to the American dollar. In urging this legislation, Secretary Hull stated that 
“obviously it will be impossible tz prevent the complete disintegration of the 
serviee at an early date unless Congress shall speedily provide ample appro- 
priations which will permit the restoration of the former normal purchasing 
power of all salaries and allovranees cf officers and employees of the govern- 
ment in foreign countries . . . fixed by Congress or by lawful regulation." 3 
The bill was passed by the House of Representatives on February 22 and 
by the Senate on March 10, and was approved by the President on March 26, 
1934. The act is not limited to zn appropriation for the present year, but 
provides permanent relief by authorizing "to be appropriated annually such 
sums as may be necessary to enab_2 the President, in his discretion and under 
such regulations as he may prescribe and notwithstanding the provisions of 
any other Act and upon recommendazion of the Director of the Budget, to 
meet losses sustained on and after July 15, 1933, by officers, enlisted men, and 
employees of the United States while in service in foreign countries due to the 
appreciation of foreign currencies in their relation to the American dollar." 
It will be noted that the act 1s retroactive to July 15, 1933, but no payments 
may be made under it to any officers or employees for periods during which 
their checks or drafts were converted into foreign currencies under the ar- 
rangements of the President above -eferred to. Allowances and expenditures 
made pursuant to the act are not subject to income taxes, and the Director of 
the Budget is required to report &ll expenditures made for this purpose to 

Congress annually with the budget estimates.* 
ELLERY C. STOWELL | 


REGISTRATION OF UNITED STATES TREATIES AT GENEVA 


On several occasions, the writer -as invited the attention of the readers of 
the JougNAL to the progress made under Article 18 of the Covenant of the 
League of Nations in connection with the registration and publication of 
treaties.| The movement for a eoSperative publication of treaty texts was 
initiated by Holtzendorff in 1875; i= was backed by a resolution of the Insti- 
tute of International Law in 1891, and it led to an abortive international con- 
ference at Berne in 1894; it bore fruit, however, in 1919, in the provisions . 


3 Congressional Record, March 10, 1934 
4 Publice No. 129, 73d Congress, approved March 26, 1934. 


1 Manley O. Hudson, “The Registration and Publication of Treaties,” this JOURNAL, Vol. 
19 (1925), pp. 273-292; “The Registration of Treaties,’* id., Vol. 24 (1930), pp. 752-757. 
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in Article 18 of the Covenant. The execution of these provisions has pro- 
ceeded since 1920, with a quite general satisfaction. If the text of “every 
treaty or international engagement” has not been registered with the Secre- 
tariat of the League of Nations,? a sufficient number of texts has been regis- 
tered to enable one to say that compliance with the requirement of registration 
has become the general and almost universal practice. Prior to January 1, 
1934, 3,312 registrations had been effected in regular serial numbering. With 
only a few exceptions, all of the texts registered have been published in the 
League of Nations Treaty Series, of which 138 volumes have now appeared. 

The Treaty Series constitutes a compendium of the world’s treaty law, the 
need for which had long been felt, and it has now become the standard collec- 
tion in use throughout the world. Each text is reproduced in the original 
languages, and if French and English are not used as original languages, in 
French and English translations. Moreover, information is made available 
in the Treaty Series concerning such modifications of treaty situations as re- 
sult from ratifications, adhesions, and denunciations. A gain of inestimable 
advantage has thus been achieved for lawyers and scholars who must use the 
treaty texts, and it is only increased as the Treaty Series is made more uni- 
versal and comprehensive. 

The privilege of registration has not been confined to the members of the 
League of Nations. In the original memorandum approved by the Council 
on May 19, 1920,5 it was stated that applieat:ons for registration would be 
accepted, even where no party to the instrument is à member of the League 
of Nations. Though Germany was not at the time à member of the League 
. of Nations, the German Government stated in à communication of August 11, 
1920,8 that it would avail itself of the privilege, and many registrations were 
effected at its request prior to the admission of Germany to the League 
of Nations in 1926. Other states not at the time members of the League 
of Nations have submitted treaties for regiszration, notably Eeuador and 
Brazil. 


2 Apart from one’s knowledge as to certain treaties, it is impossible to say that all other 
treaties have been registered. 

? The excellent British and Norden State Papers ani Mariens’ Nouveau Recueil Général 
have been continued to date, but neither is as complete as the League of Nations Treaty 
Series. 

4 In 1923, when it was proposed to abolish the system of double translations for the sake 
of economy, the American Society of International Law accepted a gift from an anonymous 
donor to be used for the purchase of 400 copies of the Treaty Series for free distribution, on 
condition that the double translations be maintained. Proceedings of the American Society 
of International Law, 1923, pp. 110, 137. The resolution of the Society noted “the useful- 
ness to American lawyers and publicists of the Tréaty Series” and the “importance of having 
the texts of all treaties thus made readily accessible" Such copies were bought and dis- 
tributed for a period of two years, at the end of which a definite decision to continue the 
double translations was taken by the Secretariat of th» League. 

$1 League of Nations Treaty Series, pp. 7, 13. 

$ League of Nations Official Journal, 1920, p. 444. 
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The position of the United States, however, has until recently been one of 
hesitance. Of course, many of the United States’ treaties have been regis- 
tered at the request of other parties, since the beginning. Ina communication 
to the Secretary-General of the League of Nations in 1926, the Government 
of the United States stated that “henceforth iz will send regularly to the Secre- 
tariat treaties contracted by the American Government and included in the 
United States Treaty Series." Since that time, copies of the United States 
Treaty Series have been sent to the Secretary-General, as they appeared, but 
without any covering letter.2. The Secretariat has euphemistically referred to 
this as “communication” of the texts. Its practice has been, on receipt of 
the text of a treaty between the United States and a member of the League of 
Nations, to inquire whether the leiter desired to request the registration, and 
to withhold publication meanwhile; in most cases the request has been made, 
though sometimes only after great delay. If after a reasonable time, which 
might have been several years, no prospect of registration developed, or if the 
other party was not a member of the League of Nations, the text was entered, 
not registered, in a special "B" serial numbering and published in the League 
of Nations Treaty Series? This was manifestly an unfortunate situation, 
placing the United States in an invidious position and at times-depriving the 
United States of the advantages of prompt publication of its treaties. 

The matter was drawn to the attention of the Secretary of State in a com- 
munication addressed to him on January 28, 1931, by sixty teachers of inter- 
national law and international] relations in American universities, law schools 
and colleges, who urged "the inauguration of & practice of requesting the Sec- 
retariat of the League of Nations to register the treaties and international en- 
gagements which the United States may make from time to time.” The reply 
was made on February 27, 1931, that it would be “inappropriate for this gov- 
ernment to register treaties with the Secretariat." 19 Recently, however, the 
Department of State has taken a different view. In January, 1934, conver- 
sations were held between the American Consul at Geneva (Gilbert) and the 
Acting Legal Adviser of the Secretariat oi the League of Nations (McKinnon 
Wood) which led to a communication by the latter on January 22, 1934, in 
which he stated: 4 


Should, therefore, the United States decide to adopt the practice of 
registering international agreements concluded by it with the Secretariat 
the position would be as follows: 

(a) Such registration would not involve acquiescence by the United 
States in the stipulation of Artizle No. 18 of the Covenant that no instru- 
ment shall be binding until registration. 


748 League of Nations Treaty Series, p. 444 note. 

8 The texts of 178 treaties were thus sent to the Secretariat of the League of Nations. 

a Fifteen treaties or agreements were thus published. 

1 The: texts of the letters exchanged are reproduced in ose of the American 
Society of International Law, 1931, po. 253-283. ' 

11 Dept. of State Press Releases, Feb. 3, 1934, p. 63. 
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(b) Such registration would result in publication of treaties and execu- 
tive agreements between the United States and members of the League 
and likewise those between the United States and other states not mem- 
bers of the League in the League of Nations Treaty Series in the same 
category and with the same promptitude as treaties registered by the 
member states. 

(c) Such registration would result in the elimination of the delay in 
the publication of instruments which may hitherto have been caused by 
the suspension of publication of treaties sent to the Secretariat by the 
United States until appropriate notification had been made to the inter- 
ested member states. i 

If the United States requested registration of a treaty, such registration 
would be effected at once and the treaty be published in the same manner 
as though it had been presented by a member state. Since registered 
treaties are published in the order of registration, the exact date at which 
a treaty appears in the Treaty Series necessarily depends on the progress 
made in producing the series. 

(d) Such registration would not involve an obligation on the part of 
the United States to pay any charges or expenses. 


On January 23, 1934, the American Consul, after restating the League’s 
position as indicated in the foregoing paragraphs, stated in reply: 7 


With regard to points (b) and (e) above, my understanding of the 
arrangement envisaged is that upon the United States requesting the 
registration of a treaty such registration will be effected at once and the 
treaty published in the same manner as though it had been presented by 
a member state; it is, however, entirely clear that inasmuch as registered 
treaties are published in the order of registration, the exact date at which 
a treaty appears in the Treaty Series necessarily depends on the progress 
made in producing the series. 

I further understand that in cases of this character a simple acknowl- 
edgment of the request for registration, and not a formal certificate of 
registration, is addressed by the Secretariat to the government presenting 
a treaty for registration, in view of the fact that the registration is not 
legally obligatory. 

I take pleasure in informing you that my government will be glad, in 
accordance with the memorandum approved by the Council of the League 
on May 19, 1920, and in accordance with the understandings expressed in 
your letter which I have recapitulated above, to furnish the Secretariat 
through the American Minister at Bern for the purpose of registration 
and publication a certified copy of each international agreement to which 
the United States shall hereefter become a party. 


This is a happy augury for the future of documentation on international 
affairs, for which future generations of lawyers and scholars will doubtless 
be exceedingly grateful. It has the definite advantage for the United States of 
making its treaties “more widely available” in other countries; it encourages 
the registration of treaties by other states; and it is a welcome recognition of 
the general benefit to be derived from the provisions of Article 18 of the 
Covenant. 

MANLEY O. Hupson 


1? Dept. of State Press Releases, Feb. 3, 1934, p. 64. 


CURRENT NOTES 

CLAIMS AGAINST TURKEY 
In connection with the war conditions whick existed in Turkey from 1914 
to 1922, a number of international clairas arose against the Government of 
Turkey, including a large number on behalf of citizens of the United States. 
Negotiations with respect to these latter clams were undertaken by Ameri- 
can and Turkish representatives, and on December 24, 1923, the American 
High Commissioner at Constantinople (Rear Admiral Mark L. Bristol), and 
the delegate of the Turkish Ministry of Foreign Affairs (Dr. Adnan Bey), 

entered into a claims agreement by an exchange of notes which provided: 1 

(1) The establishment of a Claims Committee upon which each Gov- 
ernment was to be represented by two representatives, for the examina- 
tion “of the reciprccal claims of the naticnals of the United States and of 
Turkey”; 

(2) That the Committee should mee: at Constantinople six months 
after the exchange of ratificetions of the American-Turkish Treaty con- 
cerning the general relations between the United States and Turkey, 
signed at Lausanne on August 6, 1923; ? 

(3) That the Committee should “proceed, with a view to determining 
the solutions which should be given" the claims. 

(4) That the Committee skculd examine "claims presented by either - 
etr E within & period cf six months from the date of its consti- 

ution. 

(5) Thatthe “dossiers of the claims must contain the documents estab- 
lishing the nature, the origin, and the justification of each claim,” and 
that "documents not accompanying the claims presented within the 
period of six months provided for in the preceding paragraph and relat- ' 
ing to the said claims must b» commun:eated to the Committee at the 
latest within a period of one year from its constitution." | 

The treaty mentioned in point vwo above failed to receive the necessary 
approval of the Senate in 1927. On February 17, 1927, in an exchange of 
notes between representatives of the two governments,’ it was agreed that in 
the event that the Turkish-American Treaty 5f August 6, 1026, was not rati- 
fied, the provisions of the claims agreement would come into force six months 
after the exchange of ratifications of a commercial convention and a conven- 
tion of residence and establishmert. A commercial convention was signed 
on October 1, 1929, and ratifications exchanged on April 22, 1930.4 A con- 
vention of residence and establishmant was s.gned on October 28, 1931, and 
ratifications exchanged on February 15, 1933.5 Consequently, under the 
claims agreement, the committee yas to mee. within the six months follow- 
ing February 15,1933. The committee did sc meet in Istanbul on August 15, 

1 The notes are printed in H. R. Doc. No. 283, 73d Cong., 2d Session, p. 5. 

* See the next paragraph for the change in the agreement with respect to this point. 

$ Ibid., pp. 3 and 4. 4U. S. Treaty Series, No 818. 5 Ibid., No. 859. 
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1933. The time for the filing of claims with the committee under the claims 
agreement therefore expired on February 15, 1984. Approximately 2500 
claims on behalf of American citizens were filed with the committee. 

When the committee met on August 15, 1933, it was decided that instead 
of proceeding to consider the cases on their individual merits, an effort should 
be made to arrange a lump sum settlement of the claims, if possible. There 
were therefore designated as American representatives on the committee, the 
counselor and the commercial attaché of the Embassy at Istanbul. When 
it became apparent that the committee discussions would involve technical 
matters regarding the merits of the claims under international law, it was 
necessary to designate at least one commissioner who was qualified as an 
expert in such matters. In February, 1933, the President commissioned Mr. 
Fred K. Nielsen, of Washington, D. C., to be one of the two representatives 
of this government on the committee, in substitution for the counselor of the 
Embassy. Mr. Nielsen proceeded to Istanbul, to participate in the further 
deliberations of the committee. He was accompanied by two legal assistants 
from the office of the Legal Adviser of the Department of State, Mr. Francis 
M. Anderson and Mr. John Maktos. 

The claims of certain European countries against Turkey have already been 
adjudged and liquidated. By Article 58 of the Treaty of Lausanne of July 
24, 1923 ® the Governments of Great Britain, France, Italy, Japan, and 
Rumania reciprocally renounced, with the Government of Turkey “all pe- 
cuniary claims for the loss and damage suffered respectively by Turkey and 
the said Powers and by their nationals (including juridical persons) between 
the ist August, 1914, and the coming into force of the present treaty, as a 
result of acts of war, or measures of requisition, sequestration, disposal or 
confiscation.” In the same article, Turkey rencunced in favor of the other 
countries mentioned above, its ownership interests in certain assets. By a 
convention of November 23, 1923,’ between those other countries, provision 
was made for the establishment of a Commission d' Evaluation to sit in Paris 
for the purpose of appraising the claims of the nationals of those countries 
and of distributing among them the proceeds of the liquidation of the assets 
renounced by Turkey. ‘The commission consisted of three members named 
by the Governments of France, Great Britain and Italy. In cases in which 
the damage concerned the nationals of either Rumania or Japan, it was pro- 
vided that there should be added to the commission for the consideration of 
those cases, a member named by the respective governments (Article 3). 
The jurisdiction of the commission was determined by Article 6, as follows: 


ARTICLE 6 
1. The Commission shall assess and compensate, on the terms provided for by the 
present convention, the damage defined below: 
(a) Direct damage (other than that referred to in sub-section (2) of this article) suf- 


8 League of Nations Treaty Series, Vol. 28 (1924), p. 12; this JOURNAL, supplement, Vol. 
18 (1924), p. 23. ! L. N. T. S., ibid., p. 277. 
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fered on territory which was Ottoman on the 1st August, 1914, or at sea by the natiorals 
of the contracting Powers, in resvect o? their dersons or their property, between the Ist 
August, 1914, and the coming into fore» of the treaty with Turkey, as the result of eny 
act or negligence of the Turkish Government, including damage resulting from measures 
of recuisition, sequestration, or confiscation, and also direct damage suffered on the same 
territory by such nationals between the dates namec as the result of any acts of war, 
whatever party may have been the author of such acts. 

(b) Direct damage caused by the fire of Smyrna to the rights and property of the 
nationals of the contracting Powers. | 

The Commission shall be empowered to deduct from the compensation granted on this 
account the sums obtained by the claimant from other sources; the Commission shall also 
be empowered to reject claims in cases where it considers that the claimant has not taken 
all reasonable steps to obtain compensation to which he would have been entitled um 
other sources. 

(c) Damage referred to in paragrapks (a) and (b) suffered by persons protected by the 
contracting Powers in cases where the patent of protection is of a date prior to the Ist 
August, 1914. 

(d) The damage referred to in paragraphs (a) and b) suffered on territory remaining 
Turkish at the date of the coming into farce of the Treaty of Lausanne by Ottoman ecm- 
panies in which the nationals of the contracting Powers had a preponderating interest 
on the 1st August, 1914. 

The Commission shall take account of the advantages of an economic character granted 
to such companies by the Turkish Government on account of the damage suffered by 
them. The value of such advantages shall be assessed in cash and the amount shall be 
deducted from the amount to which the companies wculd be enzitled in accordance with 
the present convention. In no case shall the total amount of the compensation to be. 
paid to these companies exceed the nominal value of the treasury bills referred to in 
Article 1 (2). 

2. The Commission shall not deal with or grent compensation in respect of the follcw- 
ing categories of damage: 

(a) Indirect damage, including deprivsticn of the use of property and loss of profits; 

(b) Claims relating to &mounts payable by the Hellenic Government in accordance 
with the convention of the 24th July, 1923, on ihe subject of the payment of debts result- 
ing from the acts of the Hellenic authorities in Turkey. 

(c) The claims of concessionary comvanies cn account of the utilization by the Turkish 
Government of their property cr of their services which are to be settled by the Turkish 
Government in accordance with the prctccol relating to certain concessions granted in the 
Ottoman Empire of the 24th July, 1923, and the declaration annexed thereto, or in accorzd- 
ance with arrangements made between the Turkish Government and such companies. 


The Commission d' Evaluation was in existence from 1924 to 1930, sending 
various subcommissions to Turkey to make investigations and obtain evi- 


dence. The fund to be distributed amounted to $25,628,595.53, which was 
distributed to the nationals of the participating governments as follows: 


PYCNCH: oasotar ied 269 3/pe trace wee wn dra s $9.141,556.84 
Brice xdsaad cd Xi Ra a a stica CERE een 8,642,101.79 
[alan scot westicseice ee ere aE ee 7 614,827.64 
RUMANIAN: oisi de e Cn evi s 206,648.08 
JUDHHeSe osa busted olent eid ied es 28,461.18 


8 Rapport Général sur les Travaux de le Commission a' Evaluation des Dommages subis en 
Turquie (Paris, Imprimerie Nationale, 1929). 
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Then, of course, under Articles 92 to 98 inzlusive, of the Treaty of Lau- 
sanne, there were a number of Mixed Arbitral Tribunals between Turkey and 
various Allied countries which had jurisdiczion over matters specifically 
brought within its competenze by the treaty. principally the settlement of 
disputes regarding private legal relations between the citizens of those coun- 
tries and persons residing in Turkey. . (See, for example, Articles 65, 66, 75- 
78, 81 and 89 of the said treaty). Such matters do not ordinarily involve the 
international responsibility 5f a state under the generally accepted prin- 
ciples of international law. The special situation existing between Turkey 
and Greece, especially with respect to the exchange of populations, gave rise 
to special agreements between those countries, including claims settlements, 
which involve too many intrizate details to be mentioned in the scope of this 
note.9 

E. RUSSELL Lurz 


A SEVENTEENTH CENTURY PROBLEM IN THE APPLICATION OF 
PROHIBITION LAWS TO FOREIGN DIPLOMATS 


While the Eighteenth Amendment and the Volstead Act were in force there 
was much debate on the question as to whether international law required that 
foreign diplomats be exempt from their operation. Administrative regula- 
tions provided for such exemption, but an interesting article by Mr. Lawrence 
Preuss argued forcibly that no such exemption was required* The matter 
has become wholly academic ncw, although it might become practical again 
should Congress ever reénact a prohibition law for the District of Columbia. 
None the less, it may be instzuctive to call attention to what seems to be the 
only direct precedent in internazional practice, a precedent which has appar- 
ently remained buried until now. 

In 1678, one Thomas Smith, who had been chaplain to Sir Joseph William- 
son, British Ambassador to Turkey in the latter half of the seventeenth cen- 
tury, published a book entitled Remarks upon the Manners, Religion and 
Government of the Turks? Smith devotes much space to discussing the pro- 
hibition in the Koran against intoxicating liquors and to the flagrant viola- 
tions of this prohibition by the inhabitants oi the empire. He tells us that 
these violations occasioned st ch a scandal that under the urgings of “a certain 
Priest, one Vani Ephendi, famous for his eloquence, and who had gained a 
mighty opinion in the Court for his pretensions to extraordinary piety (con- 
sistent, by the practice and law of the Countrey, with a multitude of women 


? See Stephen P. Ladas, The Exchange of Minorities, Bulgaria, Greece and Turkey (New 
York, The Macmillan Co., 1932). 


! Foreign Diplomats and the Prohibition Laws (1932), 30 Mich. L. R. 333. 

2 Remarks upon the Manners, Eeligion and Government of the Turks. Together with a 
survey of the Seven Churches of Asia, as they now lye in their Ruines; and a brief Descrip- 
tion of Constantinople. By Tho. Smith, B. D. and Fellow of St. Mary Magdalen College 
Oxon. London, Printed for Moses Pitt, at the Angel in St. Pauls Church-yard, M. DC. 
LXX. VIII. 
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which he kept),” the Grand Signior lees a royal edict "that no more Wine 
should be drank all the Empire over." 

This edict was a general one, applying to Christians as well as to Turks. 
The Christians "for the future must abstain from Wine out of respect to the 
Emperour's command as the Turks out cf respect to Mahomet." Smith de- 
scribes the terror which seized the Greek tavern keepers of Constantinople. 


For: 


The Turks are always guilty of Extreams; when once they have de- 
termined upon a thing, though never so rashly and without the due exami- 
nation of eireumstances, or the mischiefs that may follow, they presently 
proceed to execution. Whatsoever they do, they do it with so much im- 
petuosity and fury, that equity and clemency and civility are wholly laid 
aside. To add greater force and authority to the command, and to strike 
& terror into the people, a s2vere penalty is threatened to be inflicted upon 
the transgressor: the fear of which made them forbear drinking Wine in 
private, lest their very breath should betray them. 


Over this state of affairs the foreign diplomats were much concerned. In 
the words of Smith: | 


In the mean while the Christian Ambassadors were concerned, lest they 
and their Families, if there were no Vintage the following Autumn, should 
be involved under the same Inconveniencies ; for the Greeks out of despair 
left off cultivating their Vireyards, not thinking the bare Grapes, whereof 
there is such plenty, worth the labour and cost and tirae; and it was justly 
to be feared, lest the Customers [customs officers] in the Sea-port 'Towns 
would prove froward and troublesom, and not permit any Vessels of Wine 
sent for Presents out of Christendom to be carried to their Palaces. The 
Cadyes too were very fierce in the execution of this Order; some out of 
zeal to Religion, others out of a principle of obstinacy and ill will to the 
Christians; others cut of covetousness to get money for a Licence and 
Dispensation. . . . 

During this disorder tae Ambassadors send their Druggermans (for so 
they call the Interpreters they make use of in transacting their concerns) 
to represent to the Visir and other Bassas the injustice of concluding 
them under the prohibition; that it would be a prejudice to their health, 
to be forced upon the liquors of the Ccuntrey to which they had not been 
accustomed; and that it was against tie law of Nations that they should . 
be deprived of the conveniences of humane life; upcn a debate in their 
Divan, the request seemed just and reasonable, and fit to be complied 
with, that they should have a liberty of making what quantity of Wine 
they pleased for their own uses; for they would extend the privilege no 
further. The Ambassadors were unsatisfied with this order, but made 
further demands, that all Western Christians, who were under their pro- 
tection, dispersed in the several Factories of the Empire, might enjoy the 
same favour. The Bassas demur upan it, and pretend this would ener- 
vate the force of the Emperour’s edict: and that such a conception would 
have an evil influence upon the Government, which is preserved by a 
punctual submission to kis will and pleasure, which was the highest rea- 
son of a law. All likelyhocd of success seemed to vanish; our Drugger- 
man however was commanded to attend, and take all opportunities of 
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making new proposals in his Master's nam»: The matter is put off from 
day to day, but at last (for it was four moaths first) being wearied with 
continued demands, they suffer their obstimacy with great difficulty to be 
overcome. 


Several points in this account may be emphasized. The ambassadors were 
concerned not only that it would be impossible to buy wine in the country, 
but that the customs officials would bar importations. They based their pro- 
test against the edict upon the rules of international law. The Turkish Gov- 
ernment readily admitted that the ambassadors should be permitted to make 
wine for their own use. The ambassadors then demanded further that all 
western Christians under their protection shoulc be exempted from the opera- 
tion of the edict, and after considerable resistance the Turkish Government 
acceded to this demand. This latter demand was, of course, based upon the 
system of capitulations which even at this early date was in force in Turkey. 

A. H. FELLER 


JEANNETTE SCOTT PRIZE IN INTELNATIONAL LAW 


The Institut de Droit International has grarted the John Westlake prize, 
established by Mr. James Brown Scott in memory of his mother, to Dr. Anton 
Roth of Gross-Auheim a/Main, author of an essay prepared upon the subject 
of “A study of the rules applicable, in cases of international responsibility, to 
the measure of damages caused to private persons on the territory of a foreign 
state. The question must be developed principally with regard to interna- 
tional practice and the decisions of international tribunals.” 

The subject to be treated in the competition for the Andrés Bello prize, to 
be granted in 1935, is the following: “A critizal exposition of the various 
conceptions of denial of justice considered as the basis of an international 
claim." 

It will be recalled that, in conformity with tke rules governing the awarding 
of the prizes? the essays must reach Mr. Charles de Visscher, Secretary- 
General of the Institut, 200 Avenue Longchamp, Brussels, not later than 
March 1, 1985. 


1 See announcement in this JOURNAL, Vol. 26, 1932, p. 373. 
? See the Annuaire of the Institut, 1982. p. 601 et seq. 


CHRONICLE OF INTERNATIONAL EVENTS 


For tHe Perron Novempar 15, 1933—F'EBRUARY 15, 1934 


(Including earlier ev2nts not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. I. I., Bulletin de FInstitut Intermédiaire International; B. J. N. 
Bulletin of International News; C.S. Mon-tor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L'Europe Nou- 
velle; Ex. Agr. Ser, U. S. Executive Agrsement Series; Geneva, A Monthly Review of 
International Affairs; G. B. Trecty Series. Great Britain Treaty Series; I. L. O. B., Inter- 
national Labor Office Bulletin; L. N. M. S, League of Netions Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. T. S. League of Nations Treaty 
Series; P. A. U., Pan American Union Bulletin; Press releases, U. S. State Department; 
R.A. I., Revue aéronautique internationzl; T. J. B., Treaty Information Bulletin, U..8. 
State Department. ! 


August, 1938 
11 FiNLAND— GREAT Britain. Signed convention regarding legal proceedings in civil 
and commercial matters. Cmd. 4430 (Finland No. 2, 1933). 


September, 1988 
25 Great Brrrarn—Romanu. Exchanged notes respecting consular fees on certifi- 
cates of origin. Text: G. B. Trecty Series, No. 39 (1933). 


October, 1933 
5-11 Epucationan Finms. Conference for facilitating international circulation of films 
of educational character convened in Geneva by League of Nations Council. 
Convention and Final Act opened fcr signature on Oct. 11. T. J. B., Nov., 1933, 
p. 5. 


10 | AncENTINA—BRAziL. Signed treaty for revision of history and geography text- 
books. Text: Coonération Inteliectuelle, Nov., 10383, No. 84-35, p. 645. 


12 Great BnrrarN— PERSIA. Convention signed on April 30, 1933, by Persian govern- 
ment and Anglo-Persian Oil Company ratified by Persia on June 5, 1983. Final 
settlement of dispute noted by League of Nations Council on Oct.12. L.N.M.8., 
Oct., 1933, p. 212. 


18 Brazu-—Potanp. Exchanged ratifications of treaty of conciliation signed Jan. 27, 
1933. T.I. B., Dec., 1933. 


13 and November 11 DgNMARE—UN1TED States. Signed collect-on-delivery parcel post 
service agreement. T7'.1.B., Nov , 1938, p. 17. 


22 #$Hunocarr—Turxey, Signed protocol extending duration of treaty of neutrality, 
conciliation anc arbitration signed Jan. 5, 1929. T. I. B., Nov., 1933, p. 1. 


26-28 Rerucess. Inter-governmental cónierence for refugees met at Geneva and adopted 
convention relating to international status of refugees. Final act signed by 
14 nations. T.I. B., Jar., 1984, p.17. L.N.M. S., Oct., 1933, p. 223. 


31 Costa Rica—Ivary. Signed treaty of arbitration and conciliation, to remain in 
force for five years. T.I. B., Nov., 1933, p. 1. 
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31 to November 8 FLORA AND FAUNA IN Arnica. Conierence for preservation of flora 
and fauna in Africa held in London on recommendation of International Congress 
for Protection of Nature held in Paris in 1931. The United States sent an ob- 
server. Three instruments were signed on Nov. 8, 1983. T. J. B., Jan, 1934, 
p. 31. 


November, 1933 
7 Arcentina—-Great Bartarn. Exchanged ratitieations of convention relating to 
trade and commerce signed May 1, 1933, ard supplementary agreement signed 
Sept. 26, 1033. G. B. Treaty Series, No. 2-3 (1984), Cmd. 4492 and 4494. 


7-11 Wortp Press CowanEss. Held in Madrid, with all leading nations represented 
except Germany and France. N. Y. Times, Nov. 8-12, 1934. L. N. M. 8., Jan, 
1934, p. 11. 


16 France—Syri. Signed treaty of friendship and alliance, designed to clear the way 
for ultimate termination of French mandate and entry of Syria into the League 
of Nations. B. 7. N., Nov., 1933, p. 40. Summary: C. S. Monitor, Nov. 21, 
1933, p. 1. For. Pol. B., Dec. 22, 1933. 


20 to January 13, 1934 Cura (Fuxren Province). On Nov. 20, General Tsai Ting-kai, 
l on behalf of the Nineteenth Route Army, daclared the independence of Fukien 
Province. Eugene Chen as Foreign Minister issued manifesto to foreign Powers 
declaring purpose of new gcvernment to overthrow Nanking régime. On Jan. 13, 
the Fukien rebellion collapsed, when a Nationalist naval landing party oecupied 
Foochow and the Nineteenth Route Army withdrew. Cur. Hist., Feb.-March, 

1934. 


22 io February 14, 1034 Disarmament Conrerence. On Nov. 22, President Arthur 
Henderson announced adjournment of the General Commission until January, 
1934. L. N. M. S., Dec., 1988, p. 268. On Dec. 18, German Government made 
proposals to France. Times (London), Dec. 22, 1933, p. 10. Summary: N. Y. 
Times, March 10, 1934, p. 6. On Jan. 1, note from France to Germany contained 
nine points. Times (London), Jan. 3, 1934, p. 10. On Jan. 3-4, final statement of 
Italian viewpoint submitted in form of memorandum by Signor Mussolini to Sir 
John Simon during conversations in Rome, contained eight points. N. Y. Times, 
Feb. 1, 1934, p. 5. On Jan. 19, German memorandum in reply to French aide- 
mémoire of Jan. 1 was delivered. On Jan. 20, postponement of meeting of the 
Bureau till Feb. 13 was agreed upon. N. Y. Times, Jan. 21, 1934, p. 19. On Jan. 
29, the British memorandum was sent to the United States, Germany, Italy, and 
Frence. N. Y. Times, Jan. 30, 1934, p. 6. Official summary: Times (London), 
Feb. 1, 1934, p. 14. Text: G. B. Misc., No.2 (1934). On Jan. 31, Italian commu- 
niqué was issued in Rome containing considerations put before Sir John Simon 
during conversations in Rome. Times (London), Feb. 1, 1984, p. 14. Text of 
notes: Volkerbund, Feb. 9, 1934. On Feb. 3, text of Germany's reply of Jan. 19 
to French proposals of Jan. 1 were published in Berlin. Summary: N. Y. Times, 
Feb. 4, 1934, p. 22. Times (London), Feb. 5, 1934, p. 11. On Feb. 14, France 
replied to German note of Jan. 19. Text: Times (London), Feb. 16, 1934, p. 13. 
Vólkerbund, Feb. 20, 1934, p. 2. 


22 Great BRrrarN— ITALY. Exchanged notes Yegarding boundary between Kenya and 
Italian Somaliland. Text, with agreement of bcundary commission: G. B. Treaty 
Series, No. 1 (1934), Cmd. 4491. 


27 .TunkEYy— YucosLAviA. Signed treaty of friencship, non-aggression, judicial settle- 
Inent, arbitration. and conciliation. Provides for submission of disputes to the 
Permanent Court of International Justice, or to a tribunal of arbitration, and 
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establishment of a permanent ccmmission of conciliation. N. Y. Times, Nov. 
27,1938, p.8. T. J. B., Jan., 1934, p. 10. Text: Europe, Jan. 13, 1934, p. 45. 


29/30 Great Britain—irisH Free Stare Mr. De Valera and British Government ex- 
changed notes regarding treaty cf 1921. Text: Times (London), Dec. 6, 1933, 
p. 14. 


30 to February 6, 1934 Ecuapor—Peru. Invitation of Peru to open direct conversations 
on boundary questions pending between the two governments accepted by 
Ecuador. Times (London), Dec 1, 1933, p. 13. On Feb. 6, President Roosevelt 
issued statement that he had conserted to the request of both governments to 
the sending of delegations to Wasainston to discuss adjustment of their common 
frontier, and that he had also ecasented to act as arbitrator if the delegations 
should be unable to agree. Text: Press releases, Feb. 10, 1934, p. 75. Cur. Hist., 
March, 1934, p. 729. 


December, 1938 
2 Harrr—UmrrED Srates. Letter from President Vincent of Haiti to President 
Roosevelt, relative to agreement -f Aug. 7, 1933, for evacuation of marines, made 
public, together with letter from Secretary cf State to chairman of American . 
Civil Liberties Union. Press releases, Dec. 2, 1933, p. 300. 


2-15 PERMANENT Court or INTERNATIONAL JUsTICz. On Dec. 2, during the 30th (ex- 
traordinary) session, the Chambezs oi the Court were reconstituted and Sir Cecil 

Hurst elected president to succeed Judge Adatci. N. Y. Times, Dec. 3, 1933, 

p.6. Amer. Bar Assoc. J., Feb., 1934, p. 1283. On Dec. 15, it handed down decision 
j by vote of 12 to 1 tha; Hungaro-Czechoslovak Mixed Arbitral Tribunal had 
rightly decided that it had jurisdieticn, that the claim of the university was jus- 

tified, and that the Czechoslovak Government was bound to restore the univer- 

sity’s property. L.N. M.S., Dec., 1933. p. 291. This JOURNAL, Jan., 1934, p. 11. 


3-26 INTERNATIONAL AMERICAN ConrencNcE. The Seventh International Conference 
of American States was neld in Monzevideo, Uruguay, with delegates in attend- 
ance from 20 American republics Topics of the program covered a wide field. 
Ninety-five resolutions were approved and conventions on the following subjects 
were adopted: nationalivy of women, nationality, extradition, rights and duties 
of states, political asylum, teach ng of history, and additional protocol to the 
General Conventicn of Inter-American Conciliation. Address of Secretary Hull 
on results of conference, Feb. 10, 1334. Conference Series, No. 18 (Dept. of 
state). Texts of conventions and certain resolutions: this JOURNAL, Supplement. 
T. I. B., Jan., 1934. The conterence recommended on approved convocation of 
13 inter-Americen conferences to study various topics. List of conferences: N. Y. 
Times, March 1, 1934, IX, 10. 


4 Larvia—Russia. Signed trade agreement in Moscow. E. I. N., Dec. 7, 1933. 
Soviet Union R., Jan., 1934, p. 20. 


4-6 Maritime Commission. Joint maritime commission, consisting of representatives 
of shipowners’ and seamen’s organizations, held 10th session in Paris. J. L. O. 
M.S., Dec., 1933, p. 55. 


5 Itauy—RussiA. Signed protocol co-timuing trede agreement of May 6 for another 
year. Soviet Union R. Jan., 1934, p. 20. 


5 REFUGEES FROM GERMANY. League of Nations Governing Board for Refugees met 
at Lausanne to outline plans for meeting problem. Times (London), Dec. 6, 
1933, p. 13. N.Y. Times, Dec. 6, 1233, p. 18. 
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» 


9  Canapa—Unrrep STATES. Certain exemptions from provisions of London Load 
Line Convention of July, 1€30, were provided for in a convention signed on Dec. 
9, 1933, which was ratified by the United States on Feb. 2. ong. Rec., Feb. 2, 
1934, p. 1874. T.I. B., Dec, 1938, p. 17. 


9 J NEPHERLANDS—VENEZUELA. =xchanged ratifications of treaty of arbitration, judi- 
ciel settlement and conciliazion signed April 5,1933. T.I. B.. Jan., 1934, p. 1. 


15b  Buack Tow ann KiwcGsLAND fiíBoTAGE Cases. Umpire Owen D. Roberts of Mixed 
Claims Commission (United States and Germany) ordered re-hearing of these 
war claims cases. Review of cases: N. Y. Times, Dec. 17, 1933, p. 38. 


15 | CorowBrn4—UNrrep States. Signed reciprocal trade agreement in Washington. 
N.Y, Times, Dec. 16,1933, p. 11. T. 7. B., Dec., 1933, p. 6. . World Affairs, March, 
1934, p. 48. 

-15 | Gor» Crause. British Privy Council rendered decision in case of Feist v. Société 
Intercommunale Belge d’Electrité concerning £500,000 of 3&year sinking fund 
53$ per cent gold bonds issued by the company in England in Sept., 1928. Times 
(London), Annual finan. and com. rev., Feb. 6, 1934, IX. Text: this JOURNAL, 
injra, p. 374. 

15 Jrary—Russia. Exchanged ratifications of treaty of friendship, non-aggression and 
neutrality, signed Sept. 2, 1833. Soviet Union r., Jan., 1934, p. 8. 


18 Foreign BowpHorpERS Proreerive Counci. Organization completed at Treasury 
Department. Raymond B. Stevens, of New Hampshire, permanent president. 
C. S. Monitor, Dec. 19, 1987, p. 11. N. Y. Times, Dec. 19, 1938, p. 31. 


18  . Mussissrppr1 Bonns. Monacc presented application to U. S. Supreme Court for 
leave to bring action on default of principal and interest om $100,000 worth of 
bonds PE by constisutional amendments in 1875. C. 5. Monitor, Dec. 18, 
. 1983, p. 1 


18 PN Exchanzed ratifieations of convention of conciliation, judicial 
settlement and arbitration signed Dec. 6, 1932. T. I. B., Jan, 1934, p. 1. Text: 
Diario de Governo, Jan. 8, 2934. 


21 to February 16, 1934. NEWFOUNDLAND, In accordance with recommendations of 
Royal Commission of Inquiry, a bill to suspend self-governm=2nt passed the Brit- 
ish Parliament and received royal assent cn Dec. 21. It empowers the British 
Government to take charge under the chairmanship of a governor until the 
“colony’s” finances are restored. N.Y. Times, Dec. 22, 1033, p. 31. On Feb. 16, 
Newfoundland surrendered its status as a self-governing dominion. N.Y. Times, 
Feb. 17, 1934, p. 4. 


21 SinLvER. President Roosevelts proclamation on silver ratified silver agreement at 
London Economic Conference and provided for purchase of virtually all newly 
` mined domestic silver. Text: N. Y. Times. Dec, 22, 1933, p. 1-2. Press releases, 

Dec. 39, 1933, p. 365. 

26 to January 13, 1934. BorirviaA—PA4naAaUAY. Chaco commission of the League of Na- 
tions attended closing meeting of Pan American Conference at Montevideo, at 
which a resolution on the dispute was adopted. Proposals for armistice until 
Jan. 14 were sent to the twc governments. Both countries agreed to an armistice 
until Jan.6. On Jan. 13, the League Commission sent a three-point plan for set- 
ilement to Council of the League. Summary: N. Y. Times, Jan. 14, 1934, p. 10. 

January, 1934 l 

1  FRANCE—SWITZERLAND. In accordance with a judgment of th» Permanent Court 
of International Justice amd a supplementary decision by kree experts, France 
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withdrew its customs lins along Franco-Swiss frontier and reconstituted the free 
zones of Upper Savoy and the district of Gex which had been established originally 
in 1815 and 1816. For. Pol. B., Jen. 19, 1934. C. S. Monitor, Jan. 24, 1934, p. 13. 


3 Costa Rica—Satvapor. Diplcmatic relations renewed. N. Y. Times, Jan. 4, 1934, 
p. 9. ; 


4 . [ranv—YuaosLavia. Signed commercial treaty. B.I. N. Jan. 18, 19834, p. 2. Times 
(London), Jan. 8, 1934, p. 11. | 


5  Iraty—Romanta. Signed commercial treaty at Rome for one year. Times (Lon- 
don), Jan. 8, 1934, p. 11. B. I. N., Jan. 18, 1934, p. 21. 


11 Feance—Rvussia. Signed trade agreement. N. Y. Times, Jan. 12, 1934, p. 15. 
Europe, Jan. 13, 1934, p. 27. 


13  Suaar. State Department accepsec invitation from 14 nations, bound by Chad- 
bourne agreement, to participate in preliminary discussion concerning a world 
sugar convention. N.Y. Times, Jin. 14, 1934, p. 27. 


15-20 Leaaue or Nations Counsm. Held 78th session to consider reports on opium, 
mandates, slavery, Chaco dispute, Liberia, Upper Silesia, Assyrians, Saar, Danzig, 
eic. Appointed a committee of three from Italy, Spain, and Argentina to prepare 
plans for Saar Basin plebiscite. N. Y. Times, Jan. 16-21, 1934. L. N. M.8S., Jan., 
1934. 


17 to February 12 Ausrri—Grrmany. Formal protest made by Austria to Germany 
on Jan. 17, demanded respect for Austrian independence and cessation of Nazi 
plotting in Austria, and threatened appeal to League of Nations. N. Y. Times, 
Jan. 24, 1034, p. 1. On Feb. 1, German reply was delivered to Austria. It re- 
jected specific complaints and staied that problem wes not capable of interna- 
tional regulation and could not Ee settled by the League of Nations. N. Y. 
Times, Feb. 3, 1934, p. 6. Times (London), Feb. 2, 1934, p. 12. On Feb. 12, as re- 
sult of decision cf Dollfus government to suppress Social Democratic Party, civil 
war broke out at Linz and in Vieana. N. Y. Times, Feb. 13, 1934, 5. 1. Cur. 
Hist., Mar., 1934, p. 745. 


21 $Russra—Turxey. Signed protocol zy which Soviet Union grants Turkey a credit 
of eight million dollars in gold, in arder to make it possible for Turkey to carry 
out her industrialization plans. Soviet Union R., Feb.-March, 1934, p. 68. 


23 Cuna. Recognition accorded by United States, Mexico, Colombia, Uruguay, 
Chile, Dominican Republic, China, [taly, Bolivia, Costa Rica, Peru, France, Spain. 
and Great Britain on behalf of United Kingdom, Canada, Australia, New Zea- 
land and South Africa. N. Y. Times, Jan. 24, 1934, p. 1. C. S. Monitor, Jan. 
24, 1934, p. 7. 


23 LITTLE ENTENTE Conrerence. Closed at Zagreb, Yugoslavia, after accepting draft 
for a Balkan Pact drawn vp at Geneva by Foreign Minister Titulesco of Rumania 
and Dimitri Maximos of Greece. C. S. Monitor, Jan. 23, 1934, p. 2. N.Y. Times, 
Jan. 24, 1934, p. 5. Times (London), Jan. 23-24, 1934. 


25-31 German Dest ConrERENCE. Representatives of British and American creditors 
of Germany opened negotiations,w:th German representatives in Berlin. Times 
(London), Jan. 26, 1934, p. 12. An agreement was reached on Jan. 31. Text of 
official statement of the Reichsbark: Times (London), Feb. 1, 1934, pp. 13-14. 


26 | GEgRMANY—POLAND. Signed ten-year pact of friendship and non-aggression in Ber- 
lin. N. Y. Times, Jan. 27, 1934, p. 1. Times (London), Jan. 27, 1934, p. 10. 
Ratifications of pact exchanged on Feb. 24. N.Y. Times, Feb. 25, 1934, p. 26. 


26 


30 
30 


30 


91 


31 
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SALVADOR-—ÜNITED STATES. Recognition granted to Salvador by United States, fol- 
lowing similar action by Costa Rica, Honduras, Guatemala and Nicaragua. N.Y. 
Times, Jan. 27, 1934, p. 14; Feb. 4, 1934, IV, &. Press releases, Jan. 27, 1934, p. 51. 


Austraia—France. Signed trade agreement. B.T. N. Feb. 1, 1934. 


Germany. On first anniversary of Hitler’s assumption of the Chancellorship, the 
German Reichstag passed an act transferring sovereign powers of the states to 
the federal government. Cur. Hist. March, 1934, p. 741.. Vólkerbund, Feb. 2, 
1934, No. 87. Times (London), Jan. 31, 1934, p. 11. 


REGISTRATION oF Treaties. State Department announced that United States will 
hereafter register with League of Nations every international agreement to which 
it becomes a party. N. Y. Times, Jan. 30, 1934, p. 6. Text of announcement: 
Press releases, Feb. 3, 1034, p. 62. Text of notes: T. I. B., Jan., 1934, p. 10. 


ÁRGENTINA—NETHERLANDS. Signed most-favored-nation treaty. N. Y. Times, 
Feb. 5, 1984, p. 12. ` 

Gorp PROCLAMATION. President Roosevelt issued proclamation for revaluation of 
gold. Text: N. Y. Times, Feb. 1, 1934, p. 12. Press releases, Feb. 3, 1934, p. 65 


February, 1934 


1 


13 


15 


PosranL Concress. Universal Postal Congress opened in Cairo. Series of recom- 
mendations submitted to the congress by Irternational Chamber of Commerce. 
World Trade, Feb., 1934, p. 2. | 

SPAIN—Ünuauay. Commercial agreement established by treaty of 1870 denounced 
by Uruguay. C.S. Monitor, Feb. 1, 1924, p. 3. 

Bnazin—UwirED States. Four-year debt-service agreement negotiated by V. F 
Boueas, with J. Reuben Clark representing American holders of Brazilian bonds 
signed at Rio de Janeiro, N.Y. Times, Feb. 7, 1934, p. 7. 

Hunaary——Russia. Signed treaty recognizing the Soviet Government and resum- 
ing diplomatic relations. N. Y. Times, Feb. 7, 1934, p. 5. Soviet Union R., Feb.— 
March, 1934, p. 68. 

lrAny— Russia. Exchanged ratifieations of customs convention signed May 6 
1983. Soviet Union R. Feb .-March, 1934, p. 68. 

Barxan Pact. Turkey, Rumania, Greece anc Yugoslavia signed ten-year pact o? 
non-aggression. N. Y. Times, Feb. 10, 1984, p. 4. Times (London), Feb. 10 
1984, p. 12-13. Contemp. R., Mar., 1934, p. 287. Text: World Affairs, Mar. 
1934, p. 54. 

CZECHOSLOVAKIA—POLAND. Signed trade agreement in Pigus based on most- 
favored-nation clause. B.I. N., Feb. 15, 1934. 

Great BRrrAIN—T HE YEMEN. Signed treaty of friendship in Sana. B.I. N., Feb. 
15, 1984, p. 36. 

FRANCE—GREAT Brrrain. France denounced the trade and maritime treaties o: 
1926 and 1882, to take effect on Feb. 12. N.Y. Times, Feb. 13, 1934, p. 5. 

Fintanp--Unirep Srares. Signed treaty of friendship, commerce, and consula? 
rights, Press releases, Feb. 17, 1934, p. 91. 

Saar. League of Nations Committee of Three on Saar plebiscite met at Geneva. 
Times (London), Feb. 16, 1934, p. 13. 


INTERNATIONAL CONVENTIONS 


ÁccrmENT Prevention ON Suips. Geneva, June 21, 1929. Revision, 1932. 


Ratification: Italy. T.I. B., Dec., 1933, p. 18. 
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AGGRESSION DEFINITION Pact. London, July 3, 1328. Came into force on Oct. 15, 
1933. 
Ratifications: 
Estonia, Finland, Latvia, Lithuania, Turkey. Soviet Union R., Dec., 1938-Jan., 1931. 
Persia, Poland, Rumania, Sovie? Union. T.I. B, Jan., 1934, p. 10. 


Arg TRAFFIC. Warsaw, Oct. 12, 1929. 
Ratification: Germany. Dec. 19, 1933. T.L B, Jan., , 1994, p.18. ` 


Austrian Loan Pnaorocorn. Geneva, July 15, 1932. 
Ratification: Belgium. Sept. 23, 1033... N. O. J., Jan., 1934. 


BILLS or EXCHANGE AND Promissory Nores. Geneva, June 7, 1930. 
Ratification: Japan. Dec. 26,1933. T.I. B., Jan. 1284, p. 27. 


Cxrecxs. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Ratifications: — 
Greece (with reservations). T.I. B., Dee., 1933, p. 15. 
Germany. Ooct.3,1333. L. N. 9. J, Jan., 1934. : i 


Cuecxs. Convention and Protocol. Geneva, March 19, 1931. 
Ratifications: - 
Greece (with reservations). T.I. B., Dec., 19033, p. 15. 
Germany. Oct.3,1933. L.N.O.J., Jan., 19384. - 


Curcxs. Stamp Laws. Geneva, March 19, 1931. 
Ratifications: 
Greece (with reservetions). T. T. B.. Dee., 1933, p. 15. 
Germany. Oct. 3, 1933. L. N.O. J., Jan., 1934. 


CHEMICAL WARFARE, Geneva, June 17, 1925. 
Adhesion: Paraguay. Sept. 4, 1933. T. I. B., Nov., 1938, p. 3. 


CowrLicr or Laws on BILLS or EXCHANGE, Erc. Convention and Protocol Geneva, 
June 7, 1930. : 
Ratification: Germany. Oct. 3, 1933. L.N.O.J., Jan., 1934. 


CopyricHT. Rome, June 2, 1928. 
Acecessions: 
Germany. Oct, 21,1983. T.I. B. Nav., 1933, p. 14. 
France, Newfoundland, Syria and the Lebanon and Tunis. T.I. B., Jan., 1984, p. 27. 
(Parties to convention: T. I. B., Nov., 1€33, p. 14) l 


COUNTERFEITING Currency AND PnorocoL. Geneva, April 20, 1929. 
Ratification: Germany. Oct. 3, 1933. L. N. O.J., Jan, 1934. 
EpucatTionan Fims. Geneva, Oct. 11, 1933. 
Signatures: T. I. B., Nov., 1933, p. E. L. N. O. J., Jan, 1934. 
EicHt-Hour Day. Washington, Nov. 28, 1919. 
Ratification: Argentina. L.N. O.J., Jar., 1934. | 
EMPLOYMENT FINDING FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: Argentina. L. N. O. J., Jan., 1984. 


EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Argentina. L. N.O. J. Jan., 1934. 


EMPLOYMENT OF CHILDREN IN ohe Washington, Nov. 28, 1919. 
Ratification: Argentina, L. N.O.. ', Jan., 1934. 

FOREIGN ÁRBITRAL Awarps. Geneva, Sept. 25, 1927. 
Adhesion: Paraguay. Sept. 4, 1933. T.I. B., Nov., 1683, p. 11. 
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FREEDOM OF Transit. Barcelona, April 20, 1921. 
Accession: Abyssinia. Oct. 19, 1933. L. N.O.J., Jan., 1984. 


IwTER-ÁMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. Additional Pro- 
tocol. Montevideo, Dec. 26, 1933. 
Text: T.I. B., Jan., 1934, p. 33. 


LicHtsHips. Lisbon, Oct. 23, 1930. 
Adhesion: France (on behalf of certain colonies and mandated territories). T. I. B. 
Dec., 1933, p. 18. L. N. O. J., Jan., 1934. 
Ratifications: Danzig, Poland, Soun: L.N. O. J., Jan, 1934. 


Loan Linge Convention. London, July 5, 1930. 
Accession: Estonia. T.I. B., Jan., 1934, p. 29. 
Ratification: Greece. T.I. B., Dec., 1933, p. 17. 
Ratifications deposited: Bulgaria, Danzig, Germany, Poland. T.I. B., Nov., 1933, p. 17 


Maritime Porrs RÉGIME. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Italy. Oct. 16,1033. L. N.O. J., Jan., 1934. 


MARITIME SIGNALS. Lisbon, Oct. 23, 1930. 
Adhesion: France (on behalf of certain colonies end mandated territories). T. I. B. 
Dec., 1933, p. 18. L. N. O. J., Jan., 1934. 
Ratifications: Danzig, Monaco, Poland, Spain. L. N. O. J., Jan., 1934. 


Maternity Convention. Washington, Nov. 28, 1913. 
Ratification: Argentina. L. N.O. J., Jan., 1934. 


MercHanpise Marxs. Madrid, April 14, 1891. Revision. Washington, June 2, 1911. 
The Hague, Nov. 6, 1925. 
Adhesion: Sweden. Nov. 1, 1933. T.I. B., Nov., 1933, p. 16. 


Moror VEHICuE Taxation. Geneva, March 30, 1931. 
Accession: Irish Free State. 
Ratifications: Italy and Sweden. L.N. O. J., Jan., 1034. 


Narcorics. Geneva, July 13, 1931. 
Adhesion: Colombia. T.I. B., Dec., 1933, p. 5. 
Ratification: China. Jan. 11, 1934. B. I. N., Jan. 18, 1934, p. 13. 
Ratifications deposited: 
Canada. Canada Treaty Series, 1932, No. 7. 
Chile, Costa Rica, Venezuela. T. J. B., Dec., 1233, p. 5. 


Natronauity. Montevideo, Dec. 26, 1933. 
Text: T.I. B., Jan., 1934, p. 35. This JOURNAL, supplement, p. 63. 


Nicut Worx or Women. Washington, Nov. 28, 1919. 
Ratification: Argentina. L.N.O.J., Jan. 1934. 


Niaut Worx or Youna Persons. Washington, Nov. 28, 1919. 
Ratification: Argentina. L. N.O. J., Jan., 1934. 


OsscEeNxE Pusiications. Geneva, Sept. 12, 1923. 
Adhesions: 
Guatemala. Oct. 25, 1933. 
Paraguay. T.I. B., Nov., 1933, p.7. L.N . O. J'., Jan., 1934. 


Orum Convention. 2d, The Hague, Jan. 23, 1912. 
Signature and ratification: Turkey. Sept. 15, 1933. L. N.O. J., Jan., 1934. 


PERMANENT Court or INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratification: Uruguay. Sept. 19, 1933. L. N.O. J., Jan., 1934. 
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PERMANENT COURT or INTERNATIONAL Justice. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratifications deposited: 
Chile. Nov. 20, 1933. 
Uruguay. Sept. 19,1933. ZL. N.O.J., Jan., 1934 


RADIOTELEGRAPH Convention. Washington, Nov. 25, 1927. 
Ratification: France (and certain colonies). T.T. B., Jan., 1934, p. 30. 


REruaEES (International Status). Geneva. Oct. 25, 1933. 
Signatures (14 nations). T.I. B. Jan. 1934, p. D. 
Signatures (with reservations): France and Belgium. L. N. O. J., Jan., 1934. : 


Roan Sranats. Geneva, March 30, 1931. 
Ratification: Italy. Sept. 25,1933. 2. N.O.J., Jan., 1934. 


Sarery AT Sea. London, May 31, 1929. 
Accession: Bulgaria. Sept. 4, 1932. T.I. B., Ncv., 1933, p. 7. 


SILVER AGREEMENT. London, July 20, 1923. 
Ratifications: Australia, United States. T.I.B, Dec., 1933, p. 12. 
Signature: Mexico. Jan. 20, 1934. B.I. N., Feb. 1, 1934. 


Soura American ÀÁNTI-WAR Pact. Rio de Janeiro. Oct. 10, 1933. 
Adhesion: Italy (in principle). C. S. Monitor, Jan. 18, 1934, p. 2. B. I. N., Jan. 4, 1934, 
p. 35. 


Stamp Laws. Convention and Frotoeol. Geneva June 7, 1930. 
Ratification: Germany. Oct. 3, 1983. L. N.Q. .., Jan., 1934. 


Tarr Trucs. London, May 12, 1933. 
Denunciations: ` 
Belgium, France, Great Britain, Sweden; Italy (with reservations). F. I. B., Nov, 
1938, p. 12-13. l 
Brazil, China, Egypt, Finland, Iceland, India, New Zealand, Lithuania, Nicaragua. 
T.T. B., Dec., 1933, p. 9. 
Albania, Estonia, Iraq, Latvia, Lithuania, Portugal. T.I. B., Jan., 1934, p. 22. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 10, 1932. 
Ratifications: 
Colombia. T.I. B., Dec., 1933, p. 19. 
Belgium. T.I. B., Jan., 1934, p. 30. 


Trane-maRKS REGISTRATION. Madrid, April 14, 1841. Revision. Brussels, Dec. 14, 1900. 
Washington, June 2, 1911. 
Denunciation: Brazil. T.I. B., Jan. 1934, p. 28. 


Traps Restricrions. Convention and Prctoeol. Geneva, Nov. 8, 1927. Supplementary 
Agreement. Geneva, July 11, 1928. 
Denunciation: Netherlands. LL. N. OQ. J., Jan., 1934. 


UNEMPLOYMENT CoNvENTION. Washington, Nov. 38, 1919. 
Ratification: Argentina. L.N.O.J/., Jan, 1934. 


UNEMPLOYMENT INDEMNITY IN Case oF Loss or Su». Genoa, Julv 9, 1920. 
Ratification: Argentina, DL. N. O. J., Jan., 1934. 


Waaa. Geneva, Sept. 24, 1931. 
Ratification: Poland. L. N.O.J., Jan, 1934. 
Ratification deposited: Czechoslovakia. Oct. 20,1933. T.I. B., Nov., 1933, p. 16. 
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WHEAT AGREEMENT. - London, Aug. 25, 1933. 
Definitive signatures: 21 states. 
Signature “ad referendum”: Irish Free State. L, N. O. J., Jan., dm 


Warm Suave Trane. Geneva, Sept. 30, 1921. 
Adhesion: Mexico. Oct. 17,1933. T. I. B., Nov., 1933, p 9. 


WnrrE Suave TRADE (Women of Full Age). Geneva, Oct. 11, 1933. 
Signatures: T. I. B., Nov., 1933, p. 8. L. N. O. J., Jan, 1634. 


WoRKMEN'8 COMPENSATION FOR AccIDENTS IN LoapnrNG og UwLoApING Saumes. Revision 
Geneva, April 27, 1932. 
Ratification: Italy. Oct.30,1933. LL. N.O.J., Jan., 1934. 
M. AricE MATTHEWS 


GREEK COURT OF APPEALS 


DECISION ON THE APPLICATION OF THE UNITED STATES oF AMERICA FOR THE 
EXTRADITION OF SAMUEL ÍNSULL, SR.! 


Rendered at Athens October 31, 1938 
(Decision No. 119,1933) 


Extradition does not aim exclusively at rectifyirg the affront done by the accused to 
the law of the country demanding his extradition, and cannot be granted unless the act 
for which the accused has been indicted or sentenced is punishable under the law of both 
countries; but the offense need not bear the same name, nor be included in the same 
category, nor be punishable by the same penalty in the two sets of laws. —— 

It is not sufficient for the country which is requested to extradite a fugitive merely to 
inquire whether the offense with which he is chargec is included in the extradition treaty ; 
to satisfy its own conception of justice, said country s under obligation to give the accused 
the same lawful protection as to its own citizens. Jurthermore, the country which is re- 
quested to extradite an accused person has the right to examine the substance and bases 
of the charges against him as an additional saf2guari of the unwritten law for the protec- 
tion of zhe liberty of those who have taken refuge o1 its soil. l 

The offenses against the laws of the United States for which extradition is asked are ex-: 
traditable offenses under the treaty and constitute also offenses under the Greek bank- 
ruptey laws; but after an examination of the written and oral evidence produced by the 
demanding government and in defense of the accused, the majority of the court is led to 
the conclusion that at present there is not sufficient evidence to justify the commitment 
of the accused for trial in accordance with Greek lav. 

Application refused. Dissenting opinion by the president of the court. 

The Council of the Court of Appeals ai Athens, composed of the Justices 
Emm. Panegyrakis, President, John Antoniades, George Tsirigotis, Chr. 
Stavropoulos and Alex. Digenopoulos, and tae Clerk D. G. Chronaios, upon 
the report of the Justice Alex. Digenopoulos, rendered the following decision: 

I. WuxREAS, according to the more corre3t and generally accepted view, 
extradition does not aim exclusively at reczifying the affront done by the 
accused to the law of the couniry demanding his extradition, and can not be 
granted unless the act for which the aceusec has been indicted or sentenced 
is punishable under the law of both counzries, t.e., the extraditing country and 
the country demanding the extradition (see Srench Pandects, sw., "Extradi- 
tion,” Vol. 31, Nos. 226-231. Contra, Bermard, Vol. 2, p. 209). It is, of 
course, evident that the offense need not bear the same name nor be included 
in the same category nor be punished by the same penalty in the two sets of 
laws. It has finally become accepted as a general deduction, that the mere 
investization as to whether the offense with which the accused is charged is 
included in those for which extradition is permitted under the treaty, is not 
sufficient or in itself satisfies the extraditing country’s conception of justice, 
since that country is under obligation to give the accused person the same law- 
ful protection as to its own citizens, in accordance with the unwritten law of 

1 Unofficial translation by the American Legation in Athens furnished through the cour- 
tesy of the Department of State. 
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‘protection of the liberty of those who have taken refuge on its soil. And the 
most modern conceptions on this subject go still further and give the extradit- 
ing country the right to examine the substance and basis of the charges 
against the accused, in order that thereby additional safeguards may be 
created for personal liberty, without thereby wounding the susceptibilities of 
the country demanding the extradition, nor creating any doubt or distrust as 
to the dispensation of justice in the extraditing country, which on general 
principles is satisfied to have the offender removed out of its territory. It is 
self-evident that insuperable diffieulties would be encountered and often a 
faulty judgment would be rendered by a judge, if he were forced to judge 
the facts without investigating them according to the law with which he is 
familiar and to his conception of the right of personal liberty. These correct 
principles are embodied in the provisions of Article 3 of Law AAA’ (1912), 
which, under Article 2 of Law 5554, apply to the Extradition Treaty between 
Greece and the United States.* | The latter country has applied for the ex- 
tradition of the arrested person as having violated within its territory the 
bankruptcy laws, an offense for which extradition 1s permitted according to 
Article 2, Section 25, of the said treaty. And from Article 5 of the treaty, 
which forbids extradition in case by reason of prescription (under the 
law of limitations) or for any other lawful reason under the laws of either 
country, the fugitive from justice escapes the prosecution and the punish- 
ment of his offense, the acceptance of the foregoing conclusions is to be 
deduced. 

These conclusions are furthermore clearly recognized by the wording of 
` Article 1 of the treaty, which expressly provides that extradition can not be 
granted unless and in so far as, according to the laws of the extraditing coun- 
try, there is sufficient evidence (plainly meaning indications) of guilt, justify- 
ing the arrest and commitment for trial of the accused if the offense had been 
committed in the extraditing country itself. Hence, it is clear that, if there 
has been no offense according to the laws of the extraditing country, extradi- 
tion is not granted, since in such case the judge hearing the application is 
usually able to judge correctly of the matter and is called upon without any 
serious necessity to sacrifice his convictions concerning liberty of the person, 
derived from the conceptions of law prevailing in his country, without which 
it becomes impossible to serve the ends of justice, which was the objective of 
the parties to the treaty. And therefore, to remove any doubts on this point, 
this principle is expressly stated in connection with Article 2, Sections 22 and 
28, of the treaty, treating of special offenses for which extradition is permitted, 
provided the offense is punishable under the laws of both states. Therefore, 
this court, being plainly Incompetent to examine also the constitutionality of 
the laws which are quoted in the indictment, as interpreted by the compétent 
authorities of the country demanding the extradition and on which laws the 
indictment is based, can only examine whether the acts charged in the indict- 


? Printed in Supplement to this JOURNAL, p. 45. 
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ment constitute a violation of the Greek laws on bankruptcy; and the court 
will then proceed to the estimation of whether the charges are well-founded 
and whether the evidence furnishes sufficient probabilities to justify the 
accused’s commitment for trial, which is all that Greek law requires for 
commitment. 

II. WHEREAS, according to the documents produced, the indictment charged 
the accused with five offenses, all committed by him and others as officers and 
agentg of a corporation that has since gone into bankruptcy, at a time when 
the said corporation was insolvent, and in contemplation of the possibility of 
the corporation’s bankruptcy, which ects were performed unlawfully, de- 
liberately, and deceitfully, with the intention of frustrating the object of the 
bankruptcy law of the United States. Of these counts, the second and third, 
as specified in the indictment, consist in the transfer (delivery) to existing 
creditors of certain assets (securities) of the bankrupt corporation, for the 
sole purpose that these assets should serve as additional security for loans al- 
ready lawfully contracted at a time when there was no doubt (as to the 
corporation's solvency). The fourth count consists in the immediate partial 
payment of $1,000,000 to ar. existing creditor of the bankrupt corporation, 
against a debt of $5,000,000 existing at the time of the saic payment, although - 
the corporation’s total liabilities (according to the indictment) amounted at 
: that time to $59,237,313.80 as against assets amounting to $35,264,445.03. 
The fifth act, in due consideration of the circumstances set forth in the indict- 
ment, also took place at a time when the company’s liabilities were in a similar 
state as described above, and is notaing else than a giving of security in cash, 
intended as a preferential satisfaction, in the event of bankruptcy, of a real 
creditor, who had at that time a larger claim, as being a creditor for a sum of 
$4,000,000, and who received a security of $291,000. Lastly, under the frst ` 
count, the accused being, together with others, an officer (Chairman of the 
Board of Directors and member of the Executive Committee) of the bankrupt 
corporation and well knowirg the latter’s insolvent condition, etc., handed 
over out of the corporation's assets and capital a sum of $558,120 to The 
Northern Trust Company of Chicago, which, seting on the accused’s instruc- 
tions, used this sum for the payment of a dividend to the holders of the com- 
pany’s preferred stock (amongst whom was the accused himself), which 
dividend was paid, not out of real earnings or surpluses of the ccmpany,.but 
really out of its capital, the earnings and surpluses being fictitious and 
imaginary. 

All the foregoing five counts constitute offenses (according to the indict- 
ment) against the laws of the United States, and are punishable by imprison- 
ment not exceeding five years, if committed by officers or agents of a person 
or corporation who, in contemplation of the corporation’s bankruptcy or with 
intent to frustrate the operation of the bankruptcy law, shall conceal or trans- 
ter any assets of the corporation or person, whose officers or agents they are, 
"transfer" being understood, under the official interpretation, to mean any. 
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alienation of the property or of its possession, whether absolute or conditional, 
and if attempted in any manner. 

These acts constitute offerses under the Greek bankruptcy laws, as well. 
Our law specially and restrictively provides for the responsibility of the ad- 
ministrators of a bankrupt campany, even-to a greater extent than the Ameri- 
can law, by Articles 680 (592) and 685 (597) of the Commercial Law. 
Article 680, Section 2, punishes for simple bankruptcy (in case of the com- 
pany's bankruptey) the administrators of the company, if the latter's bank- 
ruptey wes brought about through any fault of theirs. For every act or 
omission on their part, withia the circle of the duties laid upon them by the 
company's statutes, or through any deliberate overstepping of the limits of 
their authority, which is not in mere execution of decisions lawfully taken 
under the statutes, or which was even due to indecision or indolence on their 
part, the said officers or agents are held liable, if it is proved that but for such 
acts or omissions the company would not have become bankrupt (see An- 
tonopoulos, Section 26). The estimation of the kind and degree of the 
responsibility of administrators the law leaves entirely to the judgment of 
the judge (Costis, Vol. 3, Sestior 51). Article 685 of the Commercial Law 
provides also for other offenses irrelevant to the present case and punishes for 
fraudulent bankruptcy (i.e. as a crime in the case of the bankruptcy of a 
company) the administrators of the company who pay to the shareholders 
dividends manifestly nonexistent and thereby reduce the share capital. It 
also punishes those who by frauc or through fraudulent acts cause the com- 
pany’s bankruptcy. The denger from the payment to the shareholders of 
nonexistent dividends by reducing the share capital is manifest; and such 
acts are manifestly intended as a snare for the attraction of outside capital 
to a precarious enterprise, whose only object is the administration of such 
capital to the profit of the administrators, who thus prolong their benefits 
(Antonopoulos, Section 52). This payment of dividends manifestly non- 
existent at the expense of the share capital is in itself fraudulent and it is 
unnecessary to prove any other more specific definition of fraud. This provi- 
sion, which defines dministrator’s responsibility for such an act only in 
case of subsequent bankruptcy of the company, and irrespectively of whether 
at the time of payment of the dividends the company was_insolvent and of 
whether this payment, though manifestly fraudulent, gave rise to the com- 
pany’s bankruptcy or not, hes not ceased to be in force even after-the-enact- 


ment of Law 2190. The latter law in Article 34d, merely ordains that the 
General Meeting Bra cma c la of 
the balance sheet and the disposal of the annual profits; and by Article 576, 
it punishes (irréspectively of whether bankruptcy ensued or not) any person 
who fraudulently, without a balance sheet unser ists ipi NUM 
or under a false or unlawful balance sheet, attempts the distribution of 


profits or interest to shareholders not derived-from real earnings. This law, 
in order to prevent irregularities (which experience has shown to be direful : 
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in their results), filled in a gap in our legisletion by ordaining the criminal 
responsibility of an administrator even in case the company’s bankruptcy did 
not ensue from his said act, without excluding his responsibility for the crime 
based upon other real facts and not covered ay the decisions of the General 
Meeting, whereby in the cass o? a crime the administrator's fraudulent intent 
is established of itself or by the circumstances (see Antonopoulos, Section 52). 

As to the second case provided for in Sectzon 5 of Article 685, it must be. 
examined only whether, in the cpinion of the judge, fraudulent acts have been 
committed and whether these caused the bank-upicy; it is immaterial whether 
the bankruptcy which resulted was included im the administrator's fraudulent 
intention (Antonopoulos, Section.52). 

According to the court’s due estimation of the charges epntemeds in the in- 
dictment, all these charges come under the provisions of Article 635, Section 5, 
of the Commercial Law. The first count. t.e.. the payment of dividends to a 
certain class of shareholders with full knowlecge of the company’s insolvency 
(which is held, by the official interpretation produced, to exist when the total 
assets, at a just valuation, do rot cover tae company’s liabilities) anc done, 
as expressed in the indictment, in contemplction of bankruptcy, according 
to the facts concisely but clearly set forth, thereby giving rise to the subse- 
quent bankruptcy of the company (whether this was included ir. the fraudu- 
lent intent of the company’s administrators or not), comes entirely under 
. the provisions of the said Article 685, Secticn 6. A separate charge as.to 
violation of Section 3 of that article does not seem to be contained in the 
. indictment. Nevertheless, it is expressly stazed, in the first count, that the | 
said payment of dividends was made fraudulently by the accused, as ad- 
ministrator of the company, with full kncwledge of the company’s in- 
solvency and in contemplation of its bankruptcy, which actually took place. 
And for greater specification of the freud committed in this act, the indict- 
ment states that the accused was well aware of the nonexistence of any profits 
or surpluses and that he derived in his caparity as shareholder a personal 
benefit from the payment of said dividend. 

III. WzEREAS, after what has been said above on the strength of the evi- 
dence produced in the records (dossier) and the evidence produced by the 
defense, all duly considered and developed orally during the hearing, the 
court now proceeds to the examination of how far the charges against the 
accused are founded in fact. It has been established that the eccused, now 
of advanced age and suffering from a serious complaint, was primarily an 
engineer of great enterprise, an assistant of tae great inventor Edison; that 
he contributed in a marked and characteristic manner to the world’s indus- 


trial progress, by achieving the production cf cheaper electricity, whereby 


electricity was introduced into a varisty of domestic and industrial uses. 
That having built up an electric empire of tkree billion dollars and created 
enterprises that were in many ways useful so mankind, he acquired such 
prestige in America that everybody believed that any enterprise that bore 
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his name must be profitable, and the public hastened to buy his shares for the 
sole reason that they bore his name. Thus by the year 1929 he controlled a 
group of 52 companies, most of which are still in existence and in flourishing 
operation.. Under the glamour of this prestige, on October 5, 1929, there was 
founded under his presidency (for which he received no salary) the “Cor- 
poration Securities Company of Chicago,” which subsequently went into 
bankruptcy and out of whose activities the present prosecution has arisen. 
This company, according to the statutes and to the testimony of Harold 
Huling (p. 241), was founded to do business in general securities, buying and 
selling securities or holding such for sale. This object was one fraught with 
many dangers. A similar company, the "Insull Utilities Investments, Inc.,” 
had already been formed on December 27, 1923, under the presidency of the 
accused, with exactly the same object. The capital of the Corporation Se- 
curities Company of Chicago amounted to about $144,000,000, raised chiefly 
from the public. According to H. Huling’s testimony (p. 238), the accused 
and his relatives participated in the said Corporation Securities Company 
to the extent of 7,045,486 common and.45,436 preferred shares. , The com- 
pany’s entire capital was invested in shares of tae other Insull companies (and 
especially in Insull Utilities Investments), and finally evaporated, so that 
. on the day of the company’s suspension of payments (April 16, 1932), the 
day before the petition of bankruptcy was filed, the company ’s position was 
truly a picture of ruin. On that day the company had no assets or property 
whatever. According. to the testimony (p. 256) of Mr. H. Huling, who car- 
ried out a general audit of the books not only of this company but alsa of the 
other companies with which it was in close relations, the Corporation Securi- 
ties Company’s assets on that day comprised 2 small amount in cash andin- 
significant accounts for collection, and 98 per cent of its assets consisted of 
company securities, while its liabilities on the saine day (see p. 259 of Huling’ S 
testimony) exceeded its assets by $45,140,133. 31., This was, in truth, one of 
the biggest failüres in history, as the Ameriean press described it, and the | 
publie's unbounded confidence in the accused ereated irreparable disasters and 
many victims. It should not be overlooked that, in justice to the publie, the 
statutes of the Corporation Securities Company of Chicago should have ex- 
pressly and clearly stated that the funds collected from the sale of its capi- 
tal shares would be used exclusively for the purchase of shares of the com- 
panies of the Insull group, as was actually done and seems to have been the 
real objective of the company. In fact, the object of the company, as stated 
in the statutes, leaves the suspicion that the company aimed, by the contribu- 
tions of the publie, chiefly at reinforcing the. Insull group and especially those 
of its companies which, by reason of the impending general crisis, could not 
directly raise fresh capital by loans or new shares. But this in itself does 
not necessarily imply fraudulent intent on the part of the accused, who was 
entitled, under the statutes, to invest the company’s capital in any securities. 

It has been made clear in the present hearing that none of the companies 
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of the Insull group (most of which were operating companies) had as yet suf- 
fered any reverses througk: ill-considered or unsuccessful operaticns;.and the 


| pere difficulties in which they found taemselves gave rise to na reason- 


able apprehension or even suspicion of impending collapse if affairs had fol- 
lowed their usual and normal course. The eccused, in believing in a success- 
ful outcome for the companies of the group and in having participated out of 
his own property in the foundation cf th» Corporation Securities Company 
of Chicago, was manifestly not inspired by £ny malevolent intentions. This 
is shown by the early history of the Corporation Securities Company of 
Chicago, when the company, urder normal conditions, realized a profit of 
$103,000 through dividends on securities purshased and held by it. But also 
the fact that the accused later on borrowed in his personal capacity various 
sums for the needs of the company, shows tke absence of any underhand in- 
tentions on his part. Moreover, his attitude -n the face of a great and unfore- 
seen general disaster, which swept everything away and spared nobocy, does 
not appear to have been actuated by any fraudulent intent. A dispassionate 
‘review of the facts leaves the impression that this inglorious termination of a 


* great and useful career was as heavy a blow +o him as to any one else. 


We here ue 


It is, of course, undeniable that the accused, together with his associates, 


' did not hesitate to commit an act which is forbidden both by the moral law 


and the criminal law of all: »ountries, It has been clearly shown and estab- 
lisned by documentary evidence that, for the purpose of creating a high price 
for the Corporation Securities Company’s shazes, by means of fraudulent and 
illegal sales and purchases of shares on the Chicago Stock Exchange, in which 
there was no change of ownership, he succe2d2d in maintaining the Corpora- 
tion Securities Company’s shares at a high price at a time when these shares 
‘had a real value far below that which, throuzh this Satanie artifice, was regis- 


‘tered on the Stock Exchange bulletins. Hul ng, the most important of the 
= witnesses, in his long testimony (especially Vol. I, p. 303) states that from 


official documents he was firmly convinced that such fictitious and fraudulent 
transactions were performed in the year 1980 to the extent of 19.89 per cent. 
and in 1931 of 27.51 per cent. of the whole number of common shares sold. It 
is evident that by this artifice the public was ceceived into the belief that the 
Corporation Securities Company shares had the value shown in the Stock 
Exchange bulletins, whereas their liquidating or real value had declined to 
zero (Huling, pp. 304, 305). And for the su-er success of the said artifice 
and the more complete deception of the public, the Corporation Securities 
Company used to pay the tax and broker’s commission on every such fictitious 
transaction. These are manifestly immorel acts which no self-re cting 
person ean commit; but unfortunately they are not unusual in the adminigtra- 
tion of corporations, where the dominant idea is to bolster up the corporation’s 
credit by any means. 

These acts on the part of the accused, constituting, as they do, a violation 
of written and unwritten law, but PORC no relation to the-case under dis- 
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cussion, and performed at a time when the post-war financial whirlwind in 
America was sweeping away everything and overthrowing in an instant all 
values, irrespectively of their intrinsic solidity, must not be judged with the 
game measure of severity as would apply to normal conditions; and in any 
case the said acts can not in any way have been the cause of the company’s 
subsequent bankruptcy. There can be no question that the said acts aimed 
at a contrary result in that they constituted an effort to save the company’s 
credit in an entirely unforeseen emergency, which was bringing everything to 
the ground, without regard to antecedents. To retain what one has obtained 
through long years of work and effort is a universal human instinct, wher- 
ever man is not a fatalist, prepared to surrender himself without a struggle 
and to renounce any hope of future recovery. There was no other more 
legitimate and less drastic means of self-defense open to the accused, who 
was responsible to those who had shared in his enterprises. Lastly, these 
acts which tended to avert bankruptcy, aimed at no objective that comes 
under the bankruptcy laws. | 

It is also undeniable that, as set forth in the first count, which is the only one 
under consideration, by unanimous decision of the executive committee, to 
which the accused subsequently gave his approval (see Huling’s testimony, 
pp. 813-314, with the references given there to the exhibits) , on November 2, 
1931, an expenditure was made of $558,120 for the payment of a dividend to 
the holders of the preferred stock, of which the accused was one and received 
the sum of $31,539, as well as the other members of the company’s Board of 
Directors (see Huling, Vol. 2, p. 317, and exhibits Nos. 20 and 26). On the 
same day, the Corporation Securities Company borrowed $250,000 from the 
Insull Utilities, with the approval of the Corporation Securities Company’s 
executive committee, in which approval the accused took part, as shown by 
the documents (Vol. 2, Exhibit 13). On the same day, this loan was approved 
by the finance committee of the Insull Utilities Investments, under the chair- 
manship of the accused (see Exhibit 13). This loan was destined to help in 
the payment of the said dividend; it was given at 4% per cent. interest per 
annum and was secured by collateral. It can not be denied by any one that 
at the time when the said dividend was declared, the Corporation Securities 
Company was insolvent in the meaning of the American law. At that time, 
not through any unsuccessful venture, but solely by reason of the general 
depreciation of values, the Corporation Securities Company from September, 
1931, on, had an excess of liabilities over its assets amounting to $11,232,867.10, 
which excess by December 31, 1931, had risen to $28,972,868.77 (see Huling, 
pp. 254 and 255). As is set forth in detail m Huling’s testimony (pp. 253, 
254), where the accounts are based upon*the liquidating value of the share 
capital (a system adopted at first, but only for a short time by the officers of 
the Corporation Securities Company), that is, the net assets remaining to the 
shareholders after payment of all the company’s debts, and calculating the net 
assets at the liquidating value of the securities, a surplus was found in the 
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period prior to December 31, 1930, and a slight improvement 1 in the Aantal 
position of the Corporation Securities Company owing to the advance of the 
prices of its securities on the stock market. But there were no surpluses at 
the time of the payment of the dividends, and these appear really to have been 
paid out of nonexistent profits. These taet.cs, which are a very common 
practice in corporations for maintaining the company’s credit at all costs, are . 
not presented in the indictment as a separate »ffense, and do not seem in any. 
ease to have been committed with fraudulent intent on the part of the accused 
and his associates, who firmly believed in the maintenance of the high prices 
of the shares against the great and abrupt fhuctuations to which they were 
exposed at that time and which made it impossible to evaluate the assets on 
the basis of any steady prices. Nor has i; 2een proved that the dividend 
which was paid and which was manifestly en insignificant sum as compared 
with the company’s total assets, brought adcut the company’s bankruptcy. 

Nor can this act, which benefited an entire elass of shareholders impartially, 
be classed ide "transfers" in the sense of the American law; nor does it 
defeat the operation of the Bankruptcy Act. Lastly, evidence of fraud tan 
not be gathered from the mere fact that the eccused received personally the 
insignificant sum of $31,539 as a dividend upea his shares, when it is remem- 
bered that he received no salary as Presiden; of the Corporation Securities 
Company and that he secured for the Corporation Securities Company against 
his own personal interest: the loan to the company of $250,000 to cover nearly 
one-half of the sum neededsfor the paymert of the dividend, and that this 
precarious loan was granted by another company in which he had great finan- 
cial interests. 

As regards the transfers on which the remaining four sonte are based, 
which transfers were made in December, 1931, and January, 1932, at a time 
when the Corporation Securities Company wes in a state of insolvency, and 
which were transfers of securities and cash a3 additional collateral to existing 
creditors, and a partial payment to onc of these creditors, the following may 
be said: In the first place, there is not the slizhtest proof of any private bond 
by reason of which the accusec and his associales gave preferential treatment 
to these real creditors of the Corporation Secuzities Company at a time when 
the company was struggling against insuperab.e difficulties du@ entirely to the 
general financial crisis and when the imminent. denger of irreparable disaster 
to all concerned rendered it necessary to maxe these preferential transfers in 
order to avert the immediate collapse of the »cmpany, which would have had 
far-reaching and disastrous consequences. 

It is undeniable that the Corporation Secuvities Company, with a view to a 
temporary adjustment. of things until the sícrm should have passed away, 
from which every one was seeking to save himself at any sacrifice, endeavored, 
by the so-called “Standstill agreement” “see teetimony of the witness F. Jack- 
son, p. 83) to obtain the creation of a stationazy condition of things. But in 
this matter the company encountered a categorical refusal on the part of the 
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banks, which unreasonably demanded an immediate settlement, and it was 
forced to comply with this demand in order to save whatever was possible, in 
the hope of better days. In so doing the officers of the Corporation Securities 
Company were actuated by no evil intentions and were not aiming at the 
frustration of she operation of the Bankruptcy Act, since the latter in any case 
can annul any such acts without ‘oss to the whole body of creditors, inasmuch 
as the creditors who were thus given preferential treatment are solvent up to 
the present day. Any one would have acted thus in order to forestall bank- 
ruptey and would not hesitate tc give the additional collateral demanded by 
the said creditors, whereby, if the situation had developed otherwise, no one 
would have su“fered any loss and a state of things would have been forestalled 
which no one desired. 

Likewise, the part payment in cash of $1,000,000 to the Central Hanover 
Bank, etc., against its pre-existing claim for $5,000,000 was effected under the 
same circumstances and without any intention cf a preferential payment to 
the detriment of the other creditors. On the other hand, it has in no way been 
proved that tke foregoing acts, performed without fraudulent intent, brought 
about the company’s bankruptcy. The bankruptcy was not caused by these 
transfers of callateral, which subsequently lost the greatest part of their mar-. 
ket value through depreciation; this rapid depreciation of itself, even without 
the said transzers, would have led to bankruptcy, and the latter was actually 
staved off for a time by the said transfers. 

Lastly, it must not be overlooked that the petition in bankruptey (April 16, 
1932) was not filed for a long time after the Corporation Securities Company 
became insolvent, and that it was not until May, 1933, that the prosecution 
of the accused began, who in the meantime had left the country with the 
good wishes cf a goodly number of his fellow-citizens, after having ceded 
to his creditors his entire real property in the United States. All these facts 
show that even in the United States the acts committed by the accused were 
at first not considered fraudulent or as independent of the general financial 

— 18s. 

By all the foregoing considerations, the majority of this court is led to the 
conclusion that at present there is not suficient evidence to justify the com- 
mitment for trial of the accused. 

IV. WHEREAS, upon the rejection of the application for extradition, the 
seizure as evidence of things belonging to the accused should be remitted and 
the said things should be restored to him. 

Now THEREFORE, the court refuses the aforesaid application of the United 
States of America for the extradition of Samuel Insull, Senior, and offers the -` 
opinion that there is no lawful ground for his extradition to me United States i 
of America. 

It annuls warrant No. 263 issued on August 25, 1933, by the President of 
this court for she arrest of Samuel Insull, Senior, and provisionally ratified by 
the Council of this court by its decision No. 118/1938. 


| 


372 THE AMERICAN JOURNAL OF -NTERNATIONAL LAW 


It orders the setting at libert; of the said Samuel Insull, Senior, if his deten- 


i 
* tion is not necessary for any otaer reason. 


It orders the remission of the seizure mace on August 26, 1933, rby Capt. P. 
Tsingris, of the General Safety Service, of verious documents and letters be- 
longing to Samuel Insull, Senio-, and placed in a sealed leather valise; and the 


' return of these effects to their cwner. 


Done, adjudged and published at Athens a; a public sitting of this court in 
its courtroom on October 31, 1633. 
E. PaANEGYRAKIS, President.. 
D. G. Curonatos, Clerk. 


Minutes of the Conference oi the Council of the Athens Court of. 
Appeals, Feld on October 31, 1933 


Justices 

Huon. PaNEGYRAKIS, President, Subject 
JOHN ANTONIADES, Decision upon the application of the 
GEORGE TSIRIGOTIS, Urited States of America for the extra- 
Cur. STAVROPOULOS, dition of Samuel Insull, Senior, American 

citizen, charged w olation of the 
ALEX. DIGENOPOULOS, United States Bankruptcy Law. 

am 
D. Curonatos, Clerk. 
| MINUTES 


The above named justices, having metin their OEE chamber a duly 
deliberated, in the presence of she clerk, upon the above subject, decided by 
a majority vote what is set forsh in Decisim No. 119/1933, on the report of 
Justice A. Digenopoulos, the President Emmon. Panegyrakis dissenting and 
giving the following opinion: 

The extradition treaty between the United States and Greece was concluded 
to further the interests of justice (see preamble), and concerns the reciprocal 
extradition of the persons mentioned in Artizle 1, Section 2. According to 
Section b of the same article, extradition cannot be made, unless, according 
to the laws of the extraditing country, there ere sufficient proofs (manifestly 


meaning indications, according to the unanimous opinion of the Council) of 


guilt, justifying the arrest and commitment fcr trial of the accused person, if 
the offense had been committed in the extraditing country. Article 2 enu- 
merates the crimes or misdemeenors for which extradition can be. dsivarded; 
and Section 25 of that article mentions crimes or misdemeanors under the laws 
on bankruptcy. This treaty wes ratified by Law 5554, Article 2 of which pro- 
vides that the provisions.of Law 4031 of Jenuary 28, 1912, which regulates 
the procedure to be followed in tases of extradition, shall apply to me treaty 
also.. . 

According to said Article 2 o7 Law 4)31, waicn modified Article 4 of Law 
2999, the’ Council of the Court >f Appeals snall proceed to examine whether 
the indictment against the accused is well grounded on the evidence officially 
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furnished by the government of the country demanding his extradition, in 
order to determine whether this evidence would permit his arrest and commit- 
ment for trial in Greece in case the offense had been committed in this country. 

According to the unanimous cpinion of this court, it cannot investigate the 
constitutionality of the laws invoked in the indictment issued by the com- 
petent authorities of the country demanding the extradition. It must ex- 


amine only whether the evidence officially produced by the country demanding i 


the extradition would permit the arrest and commitment for trial of the ac-' 
cused in Greece, if the offense had been perpetrated in Greece. 

The Council is unanimously of the opinion that the accused did commit the 
offenses under the American law, for which he has been indicted, although the 
distinetion is drawn that some of these violations do not constitute the offense 
of bankruptcy of a company administrator according to Greek law. But the 
Council is agreed that the company was in a state of insolvency at the time 
when thé accused, as its administrator, paid into The Northern Trust Com- 
pany the sum of $558,120 for the payment of a dividend to the holders of the 
company's preferred stock, a payment which had been voted not out of real 
profits or surpluses of the company, but out of its capital and out of fictitious 
and pretended profits or surpluses (first count); that this act of paying a 
dividend out of capital is in itself a fraudulert act-and it is not necessary to 
seek any other more specific confirmation of fraud; and that the payment of 
dividends to a certain class of shareholders comes under Section 3 of Article 
685 of the Greek Commercial Law. Consequently, under that provision of 
the Greek law, the accused as the company’s administrator. by paying divi- 
dends to the holders of the company’s preferred stock not out of profits and 
thereby redueing the company’s capital, can be prosecuted for bankruptcy 
even under the Greek law. “And it is not the Council’s business to examine 
whether the company would or would not have gone into bankruptcy if the 
accused had aot acted thus; because the nature and degree of the adminis- 
trator’s liability is left to the judgment of the court judging the substance of 
the case, as tae majority of the Council agree (and quote a legal opinion to 
this effect, Costis, Vol. 3, Section 51), and this Council has no authority or 


a 


4 


competence to judge of the substance, being merely competent to examine . 


whether the official evidence adduced by the government demanding the ex- 
tradition constitutes an offense punishable under Greek law and supplies 
sufficient indications for the arrest and commitment for trial of the accused, 
if the offense had been committed in Greece. 

The Council 1s likewise agreed that the accused and his coadjutors did in 
the management of the company’s affairs commit acts which are forbidden 
both by the moral law and by the laws in force everywhere, such as the crea- 
tion of fictitious and inflated prices of the company’s shares on the Stock Ex- 
change by fictitious transactions, for the purpose of misleading the public as 
to the company’s real situation, the “crossing” of the company’s shares with 
the shares of other companies of the same group, etc. And these acts do not 
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lose their immor fal and unlawful character 5y the fact that such acts are not 
unusual so that the conduct of tke accused should not be judged with the 
severity required under normal conditions (2 question, it is emphasized, that - 
belongs to the competency of the court that will try the substance of the case). 

And not only the payment of dividends cut of fictitious profits constitutes 
a sufficient ground for the arrest and commitment to trial of the accused, but 
also the other acts for which he is indicted by the American authorities, such 
as the borrowing of money to stave of the company’s bankruptcy, the pref- 
erential payment and safeguarding of certain of the company’s creditors by 
the transfer to them of additiona. securities, ete., although they constitute 
offenses which can only be committed jd a bankrupt merchant, nevertheless 
constitute fraudulent acts on the part of the sccused, which gave rise (caused), 
perhaps along with other concurrent causes, to the company's bankruptey 
when this cor company might have been saved. (just as most of the other com- 
panies of the Insull group, according to tha accused’s own admission, were 
saved and are still operating successfully) without the” aforesaid semoral 
_ acts (Commercial Law, Article 685, Sestion 5). 

Therefore, under the Greek law as well, safficient indications are furnished 
by the evidence to justify the arrest and commitment for trial of the accused 
in case the offenses had been committed or Greek territory. And with the 
concurrence of the other presuppcsitions of the treaty and the law ratifying 
the latter, the application of the American Gcvernment should have been ac- 
ceded to—a country, where tens of thousands of Greeks live and work in 
freedom and under favorable concitions, many of whom have perhaps lost 
their hard-earned savings through she zraudu_ent acts of the accused. 

In witness whereof, the pr esent minute wés drawn up. 

E. PANEGYRAKIS, President. 
D. Curonatos, Clerk. 


HOUSE OF LORDS 
Friday, 15th December, 1933 


Frist, Appellant, and Soci&rÉ IwTERCOMMUNALE BELGE D'ÉLECTRICITÉ, 
Respondents + 


A Belgian company issued bonds payable as to principal and interest in London in 
sterling “in gold coin of the United Kingdom of or equal to the standard of weight and 
fineness existing on September 1, 1928.” A dispute having arisen as to the way in which 
the obligations of the company under one of these bonds are properly dischargeable, the 
company claimed that it was entitled to satisfy the principal moneys and interest secured 
by the bond by tendering whatever migkt at tae due date of payment be good legal tender 
for the nominal amount of the bond or eoupcn, as she case may be. On the other hand, 
the bondholder contended that the gok clause, as above quoted, was inserted for the 
specific purpose of protecting the lende“ agsinst ary depreciation of sterling in terms of 
gold, that it deals not with the method in which a debt of fixed, unvarying amount is to be 
discharged, but with the fixing of the amount of the debt to be discharged. 


. 1 From the shorthand notes of Marten Meredith & Co., 8, New Court, and Cherer & Co., 
2, New Court, Carey Street, W. C. 2. 
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It is obvious that to decide in favor of the company's contention would deprive the gold 
clause of all effect and would construe the contract as if the clause had never been inserted 
at all. But to construe the words of the gold clause literally, and hold that it was the in- 
tention of the parties to provide for payment in one particular form of tender only, would 
make the contract unenforceable by operation of law. 

Held: (1) That the gold clause was inserted in contemplation of the contingency of 
Great Britain going (as it did in 1931) off the gold standard at some future date; (2) that 
neither party can have contemplated payment being actually made in gold coins; (3) upon 
the true construction of the bond, the holder is entitled to receive from the company such 
@ sum in sterling as represents.the gold value on the due dates thereof of the nominal 
amount of each respective payment, such gold value to be ascertained in accordance with 
the standard of weight and fineness existing on September 1, 1928. 


Lords present: Lord ATKIN, Lord Tomun, Lord RUSSELL or KILLOWEN, 
Lord WRIGHT. 

: Sir Warm A. Jowrrr, K.C., Mr. Lionen L. Conen, K.C., and Mr. CYRIL 
Rapcuirre (instructed by Messrs. Allen & Overy, 3, Finch Lane, Threadneedle 
Street, E. C. 3) appeared as Counsel for the Appellant. 

Mr. Gavin T. SrqoNps, K.C., and Mr. H. S. G. BUCKMASTER (instructed by - 
Messrs. Stephenson, Harwood & Tatham, 16, Old Broad Street, E. C. 2) ap- 
peared as Counsel for the Respondents. 


JUDGMENT 


Lord Arkin: My Lords, I have had the opportunity of reading the opinion 
which is about to be delivered by my noble and learned friend Lord Russell 
of Killowen, and I agree with it and desire to adopt it. I wish to say also that 
my noble and learned friend Lord Warrington of Clyffe agrees with it. 

Lord Tomutn: My Lords, I also have had the opportunity of reading the 
opinion whieh is about to be delivered by my noble and learned friend Lord 
Russell of Killowen, and I concur in it in all respects. 

Lord RussgELL or Ki.towren: My Lords, the point for decision in this case 
is one which primarily depends upon the true construction of the contract 
between the parties, the dispute being as to the way in whicn the obligations 
of the respondents as to principal and interest under a ceriain bond issued 
by them in the month of September, 1928, are properly dischargeable. The 
difficulty arises from the presence in the bond of what is sometimes known as 
a gold clause, and from the particular phraseology which it has assumed. 

The respondents are a limited company incorporated under the laws of 
Belgium with their head office in Brussels. They issued a series of bonds of 
various denominations which were offered for sale by M. Samuel & Company, 
Limited, on September 25, 1928. The bonds are (except as to the principal 
amount secured thereby) identical in form. 

The bond, which is the subject of the present proceedings, is couched as to 
its operative part in the following language: 

1. Socr&rÉ INTERCOMMUNALE Baton D'Érecrercrró (Société Anonyme) a Corporation 
organized and existing under the laws of Belgium (hereinafter called “the Company”), 
for value received will, on the Ist day of September, 1963, or on such earlier day as the 


principal moneys hereby secured become payable in accordance with the conditions 
endorsed hereon, pay to the bearer at the registered office of M. Samuel & Company, 
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Limited (hereinafter called “the Bankers”), in Lordon, England, the Fiscal Agent of the 
Company (or at the principal office of any successcr Fiscal Agent) on presentation of this 
Bond the sum of £100 in sterling in gold coir of tLe United Kingdom of or equal to the 
standard of weight and fineness existing on September 1, 1928. 2. The Company will, 
during the continuance of this security, pay et ihe registered office of the Bankers (or at 
the principal office of any successor Fiscal Agent), interest thereon at the rate of 5% 
per cent. per annum in sterling in gold coin of ths United Kingdom of or equal to the 
standard of weight and fineness existing on September 1, 1928, by equal half-yearly pay- 
ments on every March Ist and September 1st in accordance with the coupons annexed 
hereto. 3. The principal of and interest on this Bond are payable without deduction or 
diminution for any taxes, assessments, charges or duties of any kind whatsoever, past, 
present or future, that may be levied or imposed by the Kingdom: of Belgium, or by any 
Province, Commune, Municipality, or other Taxing Authority therein or thereof. 4. This 
Bond is one of an authorized issue of Bonds of tbe Company of an aggregate principal 
amount not exceeding £500,C00 in sterling in gold cein of the United Kingdom at any one 
time outstanding. 5. This Bond is issued subject to and with the benefit of the condi- 
tions endorsed hereon, which are to be deemed par: of it. 


. The conditions referred to in Clause 5 are twenty in number, I will refer 
to the relevant ones. No.1 provides for a sinking fund. No. 2 enables the 
company to redeem bonds on any interest payment date beginning with Sep- 
tember 1, 1933. No. 4 provides for increasing the amount of the payments 
under the bonds to meet the case of charges imposed by Belgian authorities 
which the company may not legally assume and pay. No.6 runs thus: “The 
bonds of this issue shall constitute and they and each of them hereby are. 
declared to be the direct and unconditional liability and obligations of the- 
Company in sterling in gold coin of the United Kingdom in accordance with . 
the provisions of the bonds and these conditions.” No. 16 (e) provides that 
in ease default shall be made as there menzioned then “the Company upon 
the demand of the Bankers will pay to the Bankers for the benefit of the 
holders of the bonds and coupons ther outstanding in sterling in gold coin 
of the United Kingdom of or equal to the standard of weight and fineness 
existing on September 1, 1928, the whole amoant which then shall have become 
due and payable on all such bonds and coupons then outstanding for interest 
or principal or both as the ease may be.” Nb. 18 provides that the bond shall 
be construed and the rights of the parties regulated according to the law of 
England and as a contract made and accordiig to the terms thereof to be per 
formed in England. | | 
The coupons which are referred to in Claus: 2 of the bond, and in accordance 
with which the interest is to be paid, are each described on the front thereof as 
a coupon for £2. 15s. 0., being half-year’s in-erest due on the particular date . 
and “payable in.accordance with the condit:ons endorsed hereon” at a place 
specified, less British Income Tax., The corditions endorsed on the coupons . 
are in the following terms: 


\ 


For £2. 15s. Od. in sterlirg in gold com of the United Kingdom, of or- 
equal to the standard of weight and fireness existing on the 1st day of 
September, 1928, without deduction or ciminution for any taxes, assess- 
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ments, charges or duties of any kind whatsoever past, present or future, 
that may be levied or imposed by the Kingdom of Belgium or by any 
pee Commune, Municipality or cther Taxing Authority therein or 
thereof. 


I have cited to your Lordships the relevant contractual provisions of the 
bond; but upon the document itself are to be found certain figures and words 
of description to which attention must be called. The letterpress on the 
front of the document is enclosed in an ornamental rectangular border and in 
each of the two top corners are to be found the symbol and figures “£100.” 
Inside the border and above Clause 1 of the bond are the following words, 
figures and symbols: 


Thirty-five Year Sinking Fund 514 / per cent Sterling Bond. Due Sep- 
tember 1, 1968. Part of a Total of £500,000 Bonds offered for sale on 
September 25,1928. Issued in Bonds 50 of £1,000 each Numbered 3301 
to 3350 inelusive. Issued in Bonds 300 of £500 each numbered 3001 to 
3300 inclusive. Issued in Bonds 3,000 of £100 each numbered 1 to 3000 
inclusive. Bond for One Hundred Pounds. 


T mention these details because in the courts below, upon the question of con- 
struction, some reliance was placed upon the fact that they were to be found 
inscribed upon the face of the document. It must, however, be borne in mind 
that they form no part of the contractual provisions of the bond; they merely 
purport to be descriptive of the bonds. If upon a consideration of the con- 
tractual provisions those provisions are open to more than one construction, 
descriptive words appearing elsewhere in the document may well assist in 
deciding which of the alternative constructions represents the intention of the 
: parties; indeed they may be decisive; but if the contractual provisions reveal 
only one construction, outside descriptive words will not be competent to alter 
that construction. If they cannot be reconciled with it they become mis- 
descriptive. 

The question between the ET can now be stated. The company claim, 
and it has so been decided in both courts be:ow, that they are entitled to 
satisfy the principal moneys and interest secured by the bond by tendering 
whatever might at the due date of payment be good legal tender for the nomi- 
nal amount of the bond or coupon, as the case may be. It is obvious that 
this decision deprives of all effect the words which occur in Clauses 1 and 2 
of the bond, namely “in gold coin of the United Kingdom cf or equal to the 
standard of weight and fineness existing on September 1, 1928." These words 
(which merely for convenience I will call the gold clause) need in this view 
never have been inserted at-all. 

The bondholder, on the other hand, onea that they were inserted for a 
specific purpose, namely, to protect the lender against any depreciation of 
sterling in terms of gold and that the gold cla‘ise, with its reference to gold coin 
of a defined standard of weight and fineness, is a clause which deals, not with 
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the method in which a debt of fixed unvarying amount is to be discharged, but ` 
with the fixing of the amount of the debt to be discharged. 

Alternatively the bondholder says that if the bond is to be construed as a 
contract to pay in gold coins of the United Kingdom of the specified standard 
of weight and fineness, then he would on breach be entitled to equivalent 
damages. 

Mr. Justice Farwell thought the question of construction a difficult one, but 
he came to the conclusion that the contract was to pay £100 and interest at 
515 per cent. as fixed sums, notwithstanding that such a condition involved 
giving no effect to the gold clause; and to pay those fixed sums by one particu- 
- lar form of legal tender and none other. He held that such a contract was not 
illegal, but that the respondents were, notwithstanding it, entitled to pay the 
fixed sums in any other form of legai tender. He made a declaration ac- 
cordingly. | 

The Master of the Rolls, in effect, I think, was of opinion that upon 
its true construction the contract was a contract to pay £100 in manner 
prescribed by English law, and was not a contract to pay a sum of money 
to be ascertained by calculation on the basis of a specified standard of 
gold. 

Lord Justice Lawrence, azter much fluctuation of opinion, came to the con- 
clusion that the gold clause did not measure the liability, but indicated the 
mode in which a liability of fixed amount was to be discharged; and he held 
that an agreement to discharge a debt by one form of legal tender could not 
abrogate the enactment of the legislature that the oo could be discharged 
by other forms of legal tender. 

Lord Justice Romer took the same view as to construction, namely, that the 
contract was to pay sums of fixed amounts, but to pay them only “in a par- 
ticular form of currency, namely, the gold currency as it existed on September 
1,1928, tothe exclusion . . . of all other forms of currency.” Such a contract 
he held to be illegal under Section 8 of the Coinage Act 1870, with the result 
not that the whole contract was unenforceable, but that the words which cre- 
ated the illegality must be treated as excluded. 

My Lords, I share the view of Mr. Justice A. Farwell and Lord Justice 
Lawrence that the question of construction is a dificult one, but after careful 
consideration of all the contractual provisions of the bord I have come to the 
conclusion that we should give to the gold clause the meaning and effect for- 
whieh the bondholder primarily contends. 

The courts below in construing the bond have started with the assumption 
that the bond must be as is stated on its face a bond for £100; they then con- 
strue the words of the gold clause literally, and hold that its sole intention is to 
obtain payment in one particular form of tender-only, and that that intention 
must be defeated by the operation of the law. 

For myself I approach the question of construction in a different way. 
I consider first the state of affairs existing at the date of the bond. "The: - 
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Gold Standard Act, 1925, had exempted the Bank of England from obligation 
to pay its own notes in legal coin but had provided that such notes should not 
thereby cease to be legal tender. Further it hed repealed the provision of the 
Currency and Bank Notes Act, 1914, entitling the holder of a currency note to 
be paid its face value in gold coin. It had, however, provided that the Bank 
of England should be bound to sell on dernand gold bullion at the price and as 
therein specified to any person on demand but only in the form of bars con- 
taining approximately 400 ounces troy of fine gold. The Currency and Bank 
Notes Act, 1928, had received the Royal assent, though it did not come into 
operation until November 22, 1928. By that Aci, the Bank of England was 
authorized to issue bank notes for £1 and for 10s, which were to be legal tender 
forany amount. Existing currency notes were converted into bank notes, the 
bank becoming liable upon them; and the bank was empowered to require any 
person in the United Kingdom owning gold coin or bullion to an amount ex- 
ceeding £10,000 in value to sell it to the bank on payment (in the case of gold 
coin» of the nominal value thereof. The country was on the gold standard 
but the notes were inconvertible and gold coin was substantially no longer in 
circulation. | 

These being the circumstances and conditions of the time, it is not, I think, 
improper or hazardous to make two surmises: (1) that the gold clause was 
inserted in Clauses 1 and 2 of the bond in contemplation of the contingency 
of this country going (as it did in 1931) off the gold standard at some future 
date; and (2) that neither party to the bond can have contemplated payment 
under the bond being actually made in gold ccins. 

I turn to the bond to see if from the contents of the document itself it is 
apparent that the parties did not use the words of the gold clause in accord- 
ance with the literal meaning which they would bear if considered apart 
from the rest of the document and the circurastances which surrounded its 
execution. A consideration of Clause 2 will show, I think, that, as there used, 
the words must mean something other than what they say; for translating the 
5% per cent. by equal half-yearly payments into the appropriate figures, it 
becomes a provision for the payment of £2.15.0 “in gold coin of the United 
Kingdom.” The same consideration applies to the interest coupons, which 
with their express provision for deduction of income tax, would be purport- 
ing to provide for a payment “in gold coin of the United Kingdom” of a sum 
(today) of £2.1.3. Again, if one looks at Clause 4 of the bond, the reference 
which it contains to gold coin of the United Kingdom cannot bear its literal 
meaning.. There is no issue or amount outstanding “in gold coin of the 
United Kingdom.” ‘Taking even Clause 1 by itself it would be practically 
impossible to fulfill its literal requirements even if a sufficiency of gold coin 
were still in circulation, for according to its strict reading, the coins tendered 
would all have to be coins of the exact standard of weight and exact standard 
of fineness specified in the Coinage Act, 1870, without remedy allowance or . 
variation from the standards. Thus neither in Clause 1 nor in Clause 2 can 
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the words have been intended by the parties to carry their literal inter- 
pretation. ; 

I therefore ask myself this question. If the words of the gold clause cannot 
have been used by the parties in the sense which they literally bear, ought I 
to ignore them altogether and attribute no meaning to them, or ought I, if I can 
discover it from the document, to attribute some other meaning to them? 
Clearly the latter course should be adopted if possible, for the parties must 
" have inserted these special words for some special purpose, and if that pur- 
pose can be discerned by legitimate means, effect should be given to it. 

In my opinion the purpose can be discerned from Clause 4, in which the 
reference to gold coin oi the United Kingdom is clearly not a reference to the 
mode of payment but to the measure of the company’s obligation. So too, 
Condition 6, which again is a clause not directed to mode of payment, but to 
describing and measuring liability, shows that the words are used as such a 
measure. In just the same way I think that in Clauses 1 and 2 of the bond 
the parties are referring to gold coin of the United Kingdom of a specific 
standard of weight and fineness not as being the mode in which the company’s 
indebtedness is to be discharged, but as being the means by which the amount 
of that indebtedness is to be measured and ascertained. I would construe 
Clause 1 not as meaning that £100 is to be paid in a certain way, but as 

‘meaning that the obligation is to pay a sum which would represent the equiva- 
lent of £100 if paid in a particular wav; in other words, I would construe the 

- clause as though it ran thus (omitting immaterial words): “pay... in 
sterling a sum equal to the value of £100 if paid in gold coin of the United 
Kingdom of or equal to the standard of weight and fineness existing on the Ist 
day of September, 1928.” I would similarly construe Clause 2. 

I am conscious, my Lords, that this construction strains the words of the 
document, and that it fits awkwardly with some of its provisions. Thus, for 
instance, the half-yearly payments in accordance with the coupons (which 
are described in Cleuse 2 as equal) may in fact not be equal. But I prefer 
this to the only other alternatives, namely, attributing no meaning at all to 
the gold clause, or attributing to it a meaning which from other parts of the 
document and the surrounding circumstances the parties cannot have in- 

‘tended it to bear. 

We were in the course of the argument referred to certain decisions and 
judgments in cases which came before the Permanent Court of International 
Justice sitting at The Hague. I do not, I need hardly say, treat-these as in 
any way binding upon us. Indeed the relevant facts and words under con- 
sideration were very different from those which have been under consideration 
here. I would like, however, to cite one passage as stating happily and suc- 
cinctly the considerations and principles which have influenced me in arriving 
at the conclusion which I have reached. It occurs in the judgment dealing 
with certain Serbian loans stated to be payable both as to principal and in- 
terest in gold. It runs thus: 
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As it is fundamental that the terms of a contract qualifying the prom- 
ise are not to be rejected as superfiuous, and as the definitive word “gold” 
cannot be ignored, the question is: what musi be deemed to be the signifi- 
cance of that expression? It is conceded that it was the intention of 
the parties to guard against the fluctuations of the Serbian dinar, and 
that, in order to procure the loans, it was necessary to contract for repay- 

"ment in foreign money. But, in so contracting, the parties were not 
content to use simply the word “franc,” or to contract for payment in 
French frances, but stipulated for “gold franes.” It is quite unreasonable 
to suppose that they were intent on providing for the giving in payment 
of mere gold specie, or gold coins, without reference to a standard of 
value. The treatment of the gold clause as indicating a mere modality 
of payment, without reference to a gold standard of value, would be not 
to construe but to destroy it. — : 


I would allow this appeal and substitute for the declaration made by Mr. 
Justice Farwell a declaration in the following terms: 


Declare that upon the true construction of the bond the appellant is 
entitled as holder thereof to receive from the respondents from time to 
time by way of principal and interest thereunder and on the due dates of 
payment therefor such a sum in sterling as represents the gold value of the 
nominal amount of each respective payment, such gold value to be as- 
certained in accordance with the standard of weight and fineness existing 
on September 1, 1928, and that accordingly every "pound" comprised in 
the nominal amount of each such payment must be treated as representing 
the price in London in sterling (caleulated at the due date of payment) of 
123.27447 grains of gold of the standard of fineness specified in the First 
Schedule to the Coinage Act, 1870, and any fraction of a “pound” com- 
prised in the nominal amount of any such payment must be treated as 
representing the price in London in sterling (calculated at the due date of 

payment) of a corresponding fraction of 123.27447 grains of gold of the 
same standard of fineness. 


The view which I take upon the question of construction renders it unneces- 
sary for me to consider the other questions which were debated upon the hear- 
ing of the appeal. They donotarise. It would be unwise and I do not desire 
to deal with the question whether an effective bargain can be made for a debt 
to be paid only in one form of legal tender. Still less do I desire to express a 
view as to the meaning and effect of Section 6 of the Coinage Act, 1870. 

Lord Wricut: My Lords, I fully agree in the reasoning and conclusions ex- 
pressed in the speech just delivered by my noble and learned friend Lord 
Russell of Killowen. 
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COURT CF APPEALS OF ROUEN 
First Civil Tribunal | 


SALM versus FRAZIER ! 
Decision of July 12, 1938 


The French civil courts will not enforce foreign judicial decisions rendered contrary to - 
the immunity enjoyed by the diplomatie agent of another Power from civil jurisdiction . 
for acts occurring during and connected with his diplomatic mission, notwithstanding that 
the suits which resulted in such decisions were entered after the discontinuance of the 
official Zunetions of the said diplomatie agent. 


Between: Mr. Sarm (Erich), landed proprietor living at Raitz (Moravia) 
Austria; 

Appealing from a judgment rendered by the Civil Court of Les Andelys, 
December 11, 1931; 

Having as attorney Maitre Canet; 

. And: Frazier (Arthur), former Ambassador of the United States of 
America, domiciled at Giverny, (Eure) ; | | 

Having been given notice of appeal, having as attorney Maitre Dulong; 

Upon appeal of the cause, 

Considering that the principle of immunity from jurisdiction, which does 
not allow summoning diplomatic agents before courts of countries other than 
their cwn, is founded on the interest that states maintaining diplomatie rela- 
tions with each other have in reciprocally guarantying the respect and inde- 
pendence of their representatives; 

Considering that this principle is recognized in French law and that viola- 
tion of the principle, directly or indirectly, such as would occur if French civil 
courts recognized foreign judicial decisions which are contrary to it, cannot be 
permitted ; f 

Considering that it appears from the documents in the case that Frazier was 
accrecited by the United States of America as Commissioner for Austria on 
September 13, 1920; later being accredited as Chargé d'Affaires to the same 
state, from November 25, 1921. until July 22, 1922, when his resignation be- 
came effective; 

Considering that it appears further that the proceedings which were brought 
against him by Salm before the Austrian courts and that the judicial decisions 
for which the latter solicits execution were in the nature of indemnities claimed 
from Frazier by Salm es the result of the leasing of real estate and conse- 
quential chattels, rented. in November, 1920, by this diplomat for the housing 
of himself, his family and his servant personnel during the course of his 
mission; i 

Considering that, as a result, these decisions relate to acts entered into by 
Frazier while a diplomatic agent and connected with the practice of his func- . 
tions; | 

1 Translation furnished by the Department of State through the American Consul at 
Havre. 
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Considering that, if immurity attaches more to the functions than to the 
person of the diplomatic agent and does not last beyond the discontinuance of 
his functions, nevertheless that interpretation applies only to ects taking place 
after the discontinuance of sa:d functions; 

That it could not be admitted to the contrary that he could be called to ac- 
count like a private individuel for actions contemporaneous with his mission 
and connected with it; that it would be, as have stated the first judges, render- 
ing illusory the very principle of immunity; 

Considering that for these reasons and the other considerations of the same 
order that they gave out, the irst judges did, with reason, refuse to enforce in 
France definite decisions emanating from foreign tribunals which would in 
effect bring about such possibilities; 

That it befalls, in consequ2nce, to confirm the disputed decision, without 
need of examining the value of the other considerations on which it rests; 

For these reasons and those set forth by. the first Judges which COR OE 
with these present, 

The court, having heard the ington of the attorneys, the pleadings of their 
barristers, the Advocate Gereral Bertrand having given orally during the 
course of the hearing his conclusions, which conform, and after due delibera- 
tion in accordance with the lew; 

Confirms the judgment whith is appealed; 

Condemns Salm to the new costs, including settlement with Maitre Dulong, 
attorney, who states that he paid them (the casts) beforehand; 

Holds that there is no cause to impose a fine. 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN 
AND MEXICO! 


Tue EAGLE STAR AND BRITISH DOMINIONS [INSURANCE COMPANY (LIMITED) 
and Excess INSURANCE COMPANY (LIMITED)? 


(Decision No. 31; Claims Nos. 89-90) 
Mexico, D. F., April 28, 1931 


Although insurers and other claimants may be in a similar position in so far as the losses 
suffered by them can be traced to certain events, it is difficult to look at insurers in the 
same light as at other claimants. The latter suffer losses directly, unexpectedly and un- 
willingly. The former suffer losses indirectly as a consequence of contract into which they 
have entered voluntarily, professionally, in the normal and ordinary course of their busi- 
ness, and in consideration of certain payments. Very often the amount of loss suffered by 
insurers will not be equal to the anount paid by them to the insured party because it will 
depend upon the premiums received and other circumstances, such as reinsurance, 
whereby the risk is spread to other companies not only of the same country but maybe of 
other nationalities. 

By the payment oi the insurance money the 1 insurer is subrogated to the right of the 
insured, and he is entitled to such compensation as was due to the latter, but at the same 


1 Established in accordance with the conventions oi Nov. 19, 1926, and Dec. 5, 1930. 
(Printed in this JOURNAL, Supplement, Vol. 28 (1929), p. 18, and Vol. 25 (1931), p. 200.) 

2 Reprinted from Further Decisions and Opinions of the Commissioners. London: 
H. M. Stationery Office, 1933, pp. 32-35. 
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time he can never exert any rights that did not belong to the insured. In the case under 
consideration the insured party was a Mexican firm not entitled to claim compensation 
from their government under tke terms of the claims convention. By declaring them- 
selves competent to adjudicate upon this claim, the Commission would grant to the in- 
surance companies a right which the firm that suffered the loss did not have. There would 
be laid upon the Mexican Government a liability towards another government which 
would not have arisen out of the events had not the said firm entered into a contract to 
which the Mexican Government were not a party. 


MOTION TO DISMISS 


1. The memorial sets out chat on the 21st April, 1920, the Excess Insurance 
Company (Ltd.) insured in favor of Messrs. Fernando Dosal y Compañía 
1,000 bags of granulated sugar at 35,000 pesos Mexican gold. The bags of 
sugar were located on cars N.T. 3033 and 3240 of the National Railways for 
the journey from Union Hidalgo to Mexico City, 

On the 26th April, 1920, the Eagle Star and British Dominions Insurance 
Company (Ltd.) and the Excess Insurance Company (Ltd.), each company 
taking half of the risk, insured in favor of Messrs. Fernando Dosal y Com-- 
pañía 1,300 cases of cube sugar valued at 51,000 pesos Mexican gold, for the 
journey from San Jerónimo to Mexico City. The cases were loaded into cars 
N.T. 3311 and 3312 of the National Railways. 

On the 26th April, 1920, the Eagle Star and British Dominions Insurance 
Company (Ltd.) insured in favor of Messrs. Fernando Dosal y Compañía 500 
bags of granulated sugar valued at 21,250 pesos Mexican gold, for the journey 
from Union Hidalgo to Mexico City. The bags were loaded on car N.T. 3450. 

On the 4th May, 1920, cars Nos. 3240, 3300, 3312 (or 3112) were left at the 
railway station at Tierra Blanco in the State of Veracruz. ‘The garrison of 
the town had been withdrawn. Taking advantage of this fact, a body of un- 
known armed men entered the station and, assisted by several local inhabit- 
ants, looted the contents of the cars. ta 

On the 8rd May, 1920, car No. 3540 was completely looted in the railway 
station at Tres Valles in the State of Veracruz. 

‘The agents of the claimants, after making the necessary investigation, were 
satisfied that the loss o? the sugar had been sustained, and paid to Messrs. 
Fernando Dosal y Compafiía on the 15th June, 1920, the sum of 89,510 pesos 
Mexican gold. Of this sum 42,880 pesos Mexican gold were for the account of 
the Excess Insurance Company (Ltd.), and 46,630 pesos Mexican gold were 
for the account of the Eagle Star and British Dominions Insurance Company 
(Ltd.). 

The former amount is claimed on behali of the Excess Insurance Company 
(Ltd.), and the latter on behalf of the Eagle Star and British Dominions In- 
surance Company (Ltd.), being a total of 89,510 pesos Mexican gold. 

2. The Mexican Agent has lodged a motion to dismiss on the following 
grounds: 

(a) The memorial contains two different claims, and each one of the claims 

of the two insurance companies is made uncer several different 
heads. As Article 3 of the Rules of Procedure provides that each 
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claim shall constitute a separate case before the Commission and 
shall be registered as such, this provision. has been infringed. 

(b) As the British Agent has only sent a list of the documents in his pos- 
session and neither the originals nor copies, he has infringed Article 6 
of the Rules of Procedure, which provides that the memorial shall 
be accompanied by all documents in support of the claim that may 
be in the possession of the British Agent, and also Article 49 of the 
same rules, which provides that five copies of each one of the said. 
documents shall be filed. 

(c) 'The right to file the claim belonged originally to the owners of the 
goods, Messrs. Fernando Dosal y Compafifa, and said right was as a 
result of the payment cf the insurance, and according to the Mexican 
law, transferred to the insurance companies. The right of the in- 
surer is not an original, but a derived right; he is subrogated to the 
right of the insured, and his loss is not direct but indirect. More- 
over, he has received a premium for the risk he undertook, and he 
certainly did not suffer the entire loss. As the party originally en- 
titled to file the claim was a Mexican company, the claim did not 
arise as a British claim, and the Commission was for that reason not 

. competent to take cognizance of it. 

3. The British Agent replied as regards (a); that it was true that the Rules 
of Procedure provided that each claim should constitute a separate case, but 
not that each claim should be dealt with in a separate memorial. Article 3 
had been complied with as the claims had been registered separately. The 
two claims which arose out of the same subject: matter were included in one 
memorial solely for the convenience of the Commission. 

As regards (b), that it was incorrect to state that he had filed only a list of 
documents, because the annexes to the memorial had been filed with the Joint 
Secretaries in July 1929. 

As regards (c), that, although the insured cargoes belong to a Mexican firm, 
the losses fell entirely upon the insurers. The Agent’s view was that, accord- 
ing to the terms of the convention, the claimants were fully entitled to com- 
` pensation, as they were British companies having suffered losses in conse- 

quence of revolutionary events. 

4. The Commission, as regards (a) and .(b), concurs in the view that the 
Rules of Procedure have not been infringed, because (a) the claims have been 
filed and registered separately, and (b) the annexes to the memorial have 
been filed in due form and in due time. 

- 5, The principal question dividing the two Agents is as to whether the in- 
surers are entitled to claim before the Commission for insurance money paid 
by them to insured parties, even if those parties, t.e., the original sufferers, 
did not possess British nationality. 

The Commission sees a great difference between the position of insurers 
and that of other claimants, although they are in a similar position in so far as 
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the lasses suffered by both of them can be traced to certain events. But that 
is where the similarity ends. | 

Other claimants—assuming that the facts are proved—have suffered losses 
. directly, unexpectedly and unwillingly. Insurers suffer losses indirectly as a 
consequence of a contract, into which they have entered voluntarily, profes- 
sionally, in the normal and ordinary course of their business and in considera- 
tion cf certain payments. They suffer losses not in the first place and just be- 
cause certain events have occurred, but because, in their legitimate desire to 
subserve their own financial interests, they have undertaken to run the risk 
of those events. 

It seems difficult to look at insurers in the same light as at other claimants. 
They who, as a professional act and with a view to make profit, undertake 
risks, to which other persons are exposed, who in order to cover those risks, 
stipu_ate for the payment of certain sums of money, balanced in the course of 
& long experience in proportion to the extent of the danger incurred, who direct 
an entire organization basec on the existence of risks, which would be useless 
in the case of their absence, and who are finally able to assume such chances 
and to calculate such premiums as will ultimately result in a profit on the 
whole volume of their transactions, cannot be regarded as entitled to com- 
pensation on the same footing es persons to whom the occurrences which gave 
rise to the claim were an unforeseen calamity. 

6. The professional character, in which insurers apply for compensation, 
makes it more difficult to determine the amount of the loss than in the case of 
other claimants. Very often this amount will not be equal to the amount: 
paid by them to the insured party, because it will be dependent upon the pre- 
miums received. It will also be dependent upon another circumstance. It 
is universally known that insurers are working on a vast system of reinsur- 
ance, by which they, on the one hand, take over part of the risks insured by 
other companies, while, on the other hand, they cede part of their own con- 
tracts to those other companies. As a consequence of this system the surface 
over which the risks are really spread is often very extensive. It may not be 
confined to the companies of one country, but may be international. For 
this reason it is quite possible that, although the insurance contract was signed 
and the amount paid by a British cornpany, the ultimate loss was divided over 
many corporations, of which one or more may have another nationality. 
Consequently the decision on the nationality of the claim from its inception 
until now does not depend solely upon the nationality of the insurer claiming, 
but would also require an investigation of the reinsurance contracts, subdivid- 
ing the profits and losses from the original insurance. 

7. The view may be taken—as is laid down in several codes—that the in- 
surer is, by the payment of the insurance money, subrozated to the right of 
the insured, and that he is entitled to such compensation as was due to the 
latter, but at the same time it 1s evident that he can never exert any rights that 
did not belong to the insured. ~ 
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In the case now under consideration, the insured party was a Mexican firm 
not entitled to claim compensation from their government under the terms of 
the claims convention. By declaring themselves competent to adjudicate 
upon this claim, the Commission would grant to the insurance companies a 
right which the firm that suffered the loss did not have. ‘There would be laid 
upon the Mexican Government a liability towards another government, which 
would not have arisen out of the events had not the said firm entered into a 
contract to which the Mexican Government were not a party. 

The Commission cannot believe that this would be a just or even & reason- 
able applicazion of the convention. 

8. The mction to dismiss is allowed. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) WILLIAM HENRY STOKER, 
British Commissioner. 
. (Signed) Lic. BEsNrTO Fuorss, 
Mexican Commissioner. 
(Signed) E. A. CrEvaB, 
British Secretary. 
(Signed) Micurt S. MATIENZO, 
| Mexican Secretary. 


Rute MABEL RAEBURN! 
(Decision No. 38; Claim No. 84) 
Mezico, D. F., May 183, 1931 


It is a principle universally admitted in international law that as regards the form or ex- 
ternal formalizies of contracts, wills, and all public instruments, the laws of the country 
where they ara executed should govern,—lez loci regit actum. "A majority of the Com- 
mission holds that Mr. Raeburn’s domicile was in Mexico. Inasmuch as his will was not 
made in accordance with the laws of that country, it cannot be considered as valid before 
this tribunal. The appointment of an executor and the naming of an heir are likewise 
lacking in validity for the same reason. 

Dissenting opinion by the British Commissioner. 


DEMURREF AND NOTICE TO DISMISS 


1. The present claim is based on losses sustained by the late Norman Scott 
Raeburn on a coffee ranch belonging to him, situated in the Canton of Mi- 
santla, State of Veracruz, through the acts of Constitutionalist forces, in the 
month of August, 1914. The British Government present this claim, which 
amounts to £55 15s., and $2,070.00 Mexican money, on behalf of Miss Ruth 
Mabel Raeburn, as heir of the late Norman Scott Raeburn. 

2. The Mexican Agent filed in this case before the Commission a demurrer, 
and at the same time a motion to dismiss. 

The Mexican Agent alleges that there is no evidence of the British nation- 


1 Reprinted from Further Decisions and Opinions of the Commissioners, id., pp. 54-60. 
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ality of Mr. Raeburn, except a consular certificate, which is not puteet proof 
of nationality, and he bases his demurrer thereon. 

3. The motion to dismiss is based on the fact that as it is a matter of damage 
. to property, the claim should, in accordance with Article 11 of the Rules 
of Procedure, have been filed by the executor of the estate of Mr. Raeburn, and 
Miss Ruth Mabel Raeburn has not shown that she possesses that capacity. 

The Mexican Agent impugned the will attached as Annex 5, as being con- 
` trary to the Mexican laws, anc requested that the claim be dismissed:as not 
being presented by the person lawfully entitled to do so in accordance with 
Article 11 of the Rules of Procedure. 

4, The British Agent contended that the consular certificate — ás 
proof of nationality was sufficient in itself, but he further submitted with. his 
reply, a eopy of Mr. Raeburn's birth certificate. i 

The British Agent agrees that according to the Rules of Procedure the luin 
should have been filed by the exeeutor of the estate of Mr. Raeburn, and in 
order to comply with that legal provision, in his reply presented the claim on 
behalf cf the estate, one George E. Watson appearing as executor of the 
will, which was protocolized in Edinburgh. 

He attaches, at Annex 3, the protocolization proceedings had in the Republic. © 
of Mexico, regarding the appaintment of the executor, and under the TaN, 
made in Mexico. i 

5. The nationality of Mr. Ncrman Scott Raeburn will not now be the sub- 
ject of this decision, as the ee Agent has withdrawn the demurrer inter- 
posed on that account. 

6. In order to determine Siei Mr. George E. Watson has any standing 
to present the claim in question in his capacity of executor under Mr. Rae- : 
burn’s will, it is first of all necessary to decide under what law the will of the 
late Mr. Raeburn should have been made. 

It is a principle universally admitted in international law, that as — 
the form or external formalities of contracts, wills and all publie instruments, 
the laws of the country where they are executed are > the ones that should 
govern, lex loci regit actum. 

It is, according to this principle, necessary to delennine which 3 ls TM [as to 
be applied in accordance with tke piace where the act took place. | 

7. A majority of the Commission holds that Mr. Raeburn’ $ domicile was in 
ME for the following reasons: 

(a) His residence in Mazatlán, Mexico, which leads to the —— PÜ 
that his domicile was at that place, so long as there is no proof to the i 
contrary. 

(b) His-having deposited his funds in a Mexican bank. 

(c) His having named the British Consul at Mazatlán as his executor. | 

(d) The fact that in the proceedings for the protocolization of the appoint- 

" ment of the executor, submitted by the British Agent, it is stated that 
Mr. Raeburn’s address was at one time No. 15, Barton Terrace, 
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Edinburgh, and that his last place of residence was the Hotel Francia 
at Mazatlan, without mentioning any cther address in Scotland, and 

(e) The fact that Mr. Raeburn had no property in Scotland other than 

twenty-four pounds sterling, as may be seen from the inventory 
submitted by the British Agent. 

It so happens that Mr. Raeburn's will was not made subject to the laws of 
Mexico, the place where it was made, but was made infringing those laws 
which provide that such acts shall be effected before a notary public, and 
therefore the will of Mr. Raeburn cannot be considered as valid before this 
tribunal for the purpose of recognizing Mr. Watson as the executor of his 
estate. 

8. The appointment of an executor and the naming of the heir are likewise 
lacking in validity for the same reason, not having been made with the formal- 
ities required by the Mexican law, nor before the cfficial specified therein. 

9. A majority of the Commission holds that the elaim has not been filed by 
the legal representative of the estate, as required by Artiele 11 of the duis of 
Procedure. 

10. The Commission, by a majority, hereby sustain the motion to dnte 
but they declare themselves prepared to resume the examination of the claim 
as soon as it will be presented on behalf of the legal representative of the 
estate of Mr. Raeburn. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Lic. Benrro FLORES, 
Mexican Commissioner. 
(Signed) E. A. CLEUGH, 
British Secretary. 
(Signed) Mucus. S. MATIENZO, 
Mexican Secretary. 


DISSENTING OPINION OF BRITISH COMMISSIONER 


In this case the claim was made by Ruth Mabel Raeburn, in respect of the 
loss of articles alleged to have been stolen from the late Norman Scott Rae- 
burn by Constitutionalist forces under Agustin Millan, whc entered Misantla 
on the 4th August, 1913. 

The memorial states that Mr. Raeburn had purchased a coffee ranch in the 
Canton Misantla, State of Veracruz. He lived in a house in the town of 
Misantla, which he rented from the proprietor thereof. On the 15th June, 
1913, he left Misantla to stay with the British Vice-Consil at Jalapa. On 
the 4th August, 1918, the events occurred giving rise to this claim, and on the 
29th August, 1913, he, being still at Jalapa, was iniormed thereof by a friend 
of his, à Mr. Campbell, also a British subject, who came to Jalapa. The 
events referred to were the breaking into his house at Misantla, which he had 
left shut and locked up, and the theft thereout of all his articles of value 
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therein, the Constitutionalist forces aforasaid occupying the house as barracks. 
It is not necessary for the purposes of the judgment and decision on the de- 
murrer and motion to dismiss in this case, or for the purposes of this opinion, 
in which I dissent from my colleagues, to narrate further the circumstances of . 
the case. But Mr. Raeburn died at the port of Mazatlan, Sinaloa, Mexico, 
on the 2nd January, 1926, leaving a will executed two days before his death, 
t.e., on the 31st December, 1925, in the presence of two witnesses, both then 
residing in Mazatlan, Mr. Henry Gollard and Major H. S. Winter, according 
to the requirements of Scottish and also of English law, appointing His | 
Majesty’s British Vice-Consul ai the port of Mazatlan, Mexico, to be the . 
executor of this will, thereby revaking all former or other wills made by him. 
And he gave, devised and bequeathed tc his sister Ruth Mabel Raeburn (the 
- claimant), of 14, Abercromby Place, Edinburgh, all his money deposited in 
the Anglo-South American Bank, Mexico, D.F., and also all other his moneys, 
estates and effects, both real and personal, except a small bequest to the 
manager of the Hotel Francia ai Mazatlan, at which he died. In his will he 
describes himself as “of Edinburgh, Scotland,” and not of any other place. 

2. The Mexican Agent filec a demurrer and motion to dismiss on the ground 
that Mr. Raeburn’s British nationality had not been established sufficiently, 
and further that supposing his British nationality to be duly established, the 
claim in accordance with Rule 11 of the Rules of Procedure should have been 
filed by the executor of Mr. Raeburn’s estate, on behalf of his estate, and that 
Miss Raeburn had not shown that she had any such capacity. And that the 
will attached to the Memorial as Annex 8 did not comply with the require- 
ments established by the Mexican laws. 

3. The British Agent by way of reply to the demurrer and motion to dismiss 
attached thereto a certified copy of Mr. Raeburn’s birth certificate showing 
. that he was born at Edinburgh in Scotland on the 9th December, 1870, as 
evidence of his British nationality, in addition to the consular certificate 
annexed to the memorial as Annex 1.. He annexed to such reply a copy of a 
protocolization by the order of the Judge of First Instance at Mazatlan of. 
the Scottish grant of probate of Mr. Reeburn’s will, which grant was dated 
the 15th May, 1926, granting probate io George Edward Scholey Watson, 
His Britannic Majesty’s Vice-Consul in the port of Mazatlan, Mexico. The 
British Agent submitted a claim as such executor and on behalf of the estate 
of the late Mr. Raeburn, and he, in the course of the hearing of the demurrer 
and motion to dismiss, asked that, if necessary, the claim might be amended 
so as to describe it as being brought by Mr. Watson, as such executor on behalf 
of Mr. Raeburn’s estate. 

. 4. The Mexican Agent on tais and at the hearing of the demure: admitted 
the British nationality of Mr. Raeburn and withdrew his demurrer, but pro- 
ceeded with his motion to dismiss. He argued that on the evidence Mr. 
Raeburn was shown to be domiciled in Mexico and that his will had not been - 
made and executed according tc the requirements.of Mexican law. That the 
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will and the appointment thereby of an executor therefore lacked validity, 
and that there was no proper representation of Mr. Raeburn’s estate before 
. the Commission. . He argued also that even i? Mr. Raeburn were of Scottish 
domicile the will and appointment of executo> were invalid, as Mr. Raeburn 
had died and executed the will in Mexico, ard this not according to the re- 
quirements of Mexican law, which necessitated the presence of a notary, with 
accompanying formalities. 

5. The British Agent argued that although Mr. Raeburn’s will. might be 
bad according to Mexican law if domiciled in Mexico, that he was not in fact 
so domiciled, that his domicile was and remained Scottish, and that there was 
no evidence that he had changed it, or had established his domicile In Mexico. 

6. According to my understanding of the decision of the majority of the 
Commission, they find that the will of the late Mr. Raeburn should in any 
case have been made according to the requirements-of Mexican law, in accord- 
ance with the maxim lez loci regit actum ard this on the principle that as 
regards the form of external formalities of contracts, wills and all publie 
instruments, the laws of the country where trey are executed are those that 

-should prevail, but they proceed to hold also that Mr. Raeburn’s domicile was 
in Mexico for the reasons set out in their decision. 

. T. I would like to preface my own opinion Ey observing that the question of 
domicile is often one of the most difficult prcblems a court has to solve, and 
in mv opinion, except in the very clearest cases, is not one that can be deter- 
mined appropriately on procedure such as a motion to dismiss. In this case 
the Mexican Agent’s notice of motion, paragraph IIT, did not even mention 
the cuestion of domicile, but only the natiorality of Mr. Raeburn (Par. I), 
and objected that the claim had not been brought according to Article 11 of 
the Rules of Procedure, by the executor of Mr. Raeburn’s estate (Par. II). 
In Par. III thereof he did, however, state-that he considered that the will 
contained in the annex did not comply with the requirements established by 
the Mexican laws. Thus the British Agent was not specifically warned or 
apprised that the deceased’s domicile was going to be attacked. Where a 
quesżion of domicile arises it nearly always involves searching and extensive 
inquiry into facts, and intentions, declared or implied from acts, and it cannot 
generally be disposed of summarily on prima facie materials. For this reason 
" alone, in my opinion the case should have gon» on to be determined on its facts 
and merits including that of domicile, unless indeed the question of domicile 
did not arise at all, and the maxim of lex loci regit actum was the governing 
prineiple as regards the validity of all wills and testamentary dispositions 
mad» in Mexico. In that case I would observe that there was no need to 
discuss or decide the question of domicile at all. 

8. It is, however, by no means generally accepted international law that 
the principle of lex loci has so wide an application as that claimed for it, or as 
stated by the majority decision in this case. Nor that it applies to wills and 
dispositions of personal estate irrespectively of domicile. If this were so, a 
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foreigner with a foreign domicile paying a business or daie visit doai | 
however short, and suddenly becoming ill or apprehensive of early death 
might find himself intestate as regards directions dealing with any personal 
property or moneys banked locally for convenience or safety, through his not 
having executed his will aecording to local requirements, but yet according to 
the law of his country oi domicile. And his executors would be unable to 
deal with such personal property. In Mr. Raeburn’s case, it has not appeared 
whether or not his executor actually dealt with Mr. Raeburn’s moneys or 
property in Mexico, apart from his claim against the Mexican Government, 
or whether his receipts were accepted as good and binding on the estate he | 
represented under the protocolization he obtained in Mexico. But it will be 
seen readily that Qnesonr might arise thereon, if the law is as stated in this 
case. ` 
9. According to Dus s Confict of Laws (4th Edition) at p. 751, subtitle 
(1), Validity of Wills Rule 194, “Any will of movables which is valid according 
to the law of the testator's domicile at the time of his death is valid in Eng- 
land." And the comment (on p. 752) is that “the general principle which 
governs testamentary no less than intestate succession is that the law of the 
country in which the deceased was domiciled at the time of his death governs 
the distribution of and the succession to his moveables, and therefore decides 
what constitutes his last will, and whether and how far it is valid; and this 
without regard to the place either of his birth, or of his death, or to the situa- 
tion of the movables at the time of his death.” Thus a will executed by a 
Mexican with a Mexican domicila, in England—and according to the require- 
ments of Mexican law, though not according to the requirements of English 
law—would be held to be well executed for the purpose of being admitted in 
England to probate (see pages 758 and 759, Dicey). And it is submitted that 
it is in accordance with the general principles of international law that similar 
considerations would apply to the case of an Englishman domiciled in Eng- 
land. And that an internatione] commission, if satisfied as to domicile of the . 
deceased, should regard the law oi such domicile as prescribing the require- 
ments as to due execution of a will, and the title of the executor named therein. 
10. Dealing now with the question of domicile, I dissent here also from the 
conclusions of the majority of the Commission and for the following reasons: 
(1) Mr. Raeburn’s domicile of origin was admittedly Scotland, and any 
presumption that he had changed it by residence in Mexico, is re- 
butted by: the fact that he never had any permanent or other than 
temporarily hired abode in Mexico, end actually was living at a 
sea-port hotel kept apparently by a Swiss or Frenchman. His. 
known associates during his stay in Mexico were all Englishmen or 
Britons. Moreover, in his will he described himself as of Edinburgh, 
Scotland, and of no other address. 
(2) Allof his disposable property, except certain small personal belongings 
which he had with him in the hotel and which he bequeathed to the 


JUDICIAL DECISIONS 393 


hotel manager, he left to his sister in Scotland, and as a Briton he 
naturally appointed the British Consul as his executor, as the best 

- way of collecting and dealing with his local property. The Anglo- 
South American Bank, Ltd., with which he had his money deposited 
is not a Mexican bank, but a British one with its head office at 62 
Old Broad Street, London, its capital being in pounds sterling. 
There was no evidence to support the assumption of the majority of 
the Commission that it was a Mexican bank. 

. (8) The fact that he had assets in Mexico and resided there at the time of 
his death does not make his domicile Mexico. These conditions 
apply to almost everybody on a visit to, or tempcrary residence in 
Mexico. | 

(4) He left property in Scotland. It is true it was of small value, but his 
whole estate was also small. He was not a rich man. Domicile 
does not depend on and is not to be determined by the amouni of 
assets In a country. 

(5) The fact that Mr. Raeburn’s address is stated as at one time at No. 15, 
Barton Terrace, Edinburgh, and that his last place of residence was 
at Hotel Francia, at Mazatlan, does not in my opinion prove any- 
thing beyond what is said, and no inferences of Mexican domicile 
can in my opinion rightly or reasonably be drawn therefrom. 

11. To conclude, in my opinion the motion to dismiss should not be granted, 
but the elaim be amended by substituting Mr. Watson, the executor, as the 
claimant, and the question of domicile be left to be determined on the general 
hearing of the claim on its merits; when fuller evidence on both sides might 
be forthcoming. In my opinion the presumptions all point to a Scottish 
domicile, and not a Mexican one. 

' W. H. STOKER, 

British Commissioner. 

MiavEL S. MATIENZO, 

M exiccn Secretary. 

E. A. CLEUGH, 

British Secretary. 


Rora M. RAEBURN ? 
(Deeision No. 128; Claim No. 84) 
Mexico, D. F., February 15, 1982 
1. The Commission refer, as regards the facts on which the claim is based, 
to their Decision No. 38. 
2. On the 13th February, 1932, the Commission were informed that the 
Agents had arrived at the following agreement: 
I. The Mexican Government should pay to the British Government on 
behalf of the estate of Norman Scott Raeburn the sum of $2,300.00 
_ 2 Further Decisions and Opinions, id., pp. 357-358. 
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pesos Mexican national gold or an equivalent amount in gold as 
compensation for the damage ani losses in connection with the 
claim above entitled. 

II. The respective legal standpoints in this case are reserved without 
prejudice by each government. 

III. The validity of this agreement will not at any time or for any reason 

whatever be disputed by either goverament. 

IV. In virtue of this agreement the above ertitled claim is considered to be 

fully settled. : 

3. Acting under Article 35 of the Rules of Procedure the Commission ap- 
prove this agreement and decide that the Gcvernment of the United Mexican 
States shall pay to the British Government cn behalf of the estate of Norman 
Scott Raeburn the sum of $2,300.00 (two thousand three hundred pesos) Mex- 
ican gold or an equivalent amount in gold. | 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) WILIAM Henry STOKER, 
British Commissioner, 
(Signed) Genarc FERNÁNDEZ MACGREGOR, 
| Mezican, Commissioner. - 
(Signed) E. A. CLEUGH, 
. British Secretary. 
(Signed) Miavzn S. MATIENZO, 
_ Mexican Secretary. 
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Les Sanctions en Droit International Public. By Otto Brück. Paris: 
A. Pedone, 1938. pp.284. Fr. 40. 


There is no more vital issue before the community of nations todgy than 
that of sanctions; and studies concerning it are badly needed. There have 
been, it is true, studies of the legal system for the maintenance of peace and 
studies of the problem of security in general; there has been no thorough study 
yet made of the sanctions of international law. 

This is a useful book, for it traces the idea of sanctions through the practice 
and the publicists of the past, including the making of the Covenant of the 
League; and it sums up in chronological fashion the various investigations 
of the problem which have been made by the various agencies of the League 
of Nations. The citations given furnish a good guide to this historical de- 
velopment, though some items are missing. It is mostly a constitutional 
study of certain articles of the Covenant, and in this the author seems accurate 
enough. 

But it does not really get into the problem. Why do states hesitate to ac- 
cept the obligation of imposing sanctions? Is it sovereignty and national 
pride? Oris it something deeper? Why do the people of the United States 
support the outlawry of war and then deny the meaning of the word by re- 
jecting sanctions? No attention is paid to the argument of certain pacifist 
groups who oppose the use of force and propose to find a substitute for war. 
What are the practical difficulties—e.g., distributing the burden between 
states and even between individuals—revealed by the Committee on Eco- 
nomic Sanctions in its book Boycotts and Peace? The recent affair between 
China and Japan is hardly mentioned and no lessons are drawn from it. 

M. Briick has given us simply a good restatement of the classical French 
position. That position is logically sound, in the opinion of this reviewer. 
But a study of sanctions today needs to go further than this oft-stated posi- 
tion. How are we to escape from the present impasse? 


CLYDE EAGLETON 


Fontes Juris Gentium. Edited by Viktor Bruns. Digest of the Diplomatic 
Correspondence of the European States, 1856-1871. Series B, Section I, 
Vol. I, Part I, pp. Ixxxiii, 980; Part II, pp. xix, 790. Eerlin: Carl Hey- 
manns Verlag, 1982—1933. . 


'The inauguration of this monumental series was one of the big events in 


* The JounNAL assumes no responsibility for the views expressed in book reviews or 
notes.—En. 
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international law during the past decade. The series promises to place the 
practitioner and student of international law in a position of mastery of ma- 
terials which in the past were either unavailable or available only in fugitive 
form, and it should do much toward extending a community of thought with. 
reference to the law governing the community of states. It is in a sense the 
following of a trail blazed with such conspicuous success i: John Bassett 
Moore a generation azo. 

The editors of this digest of diplomatie correspondence seem to have been 
alive to the dangers of an undiscriminating use of such materials as sources 
of international law. It is a very common pitfall for the uninitiated to deal 
with each statement made bv a Minister for Foreign Affairs in the course of 
& diplomatic insistence as if it were an authoritative pronouncement on the 
law; one might as well take the argument addressed by counsel to a court as 
a statement of the law in a case. Standards of value are essential in dealing 
with sources of international law, and one does not need to search far for 
evidence that such standards are not always scrupulously applied. In Factor . 
v. Laubenheimer,? the Supreme Court of the United States has recently 
given surprising “weight” to an instruction by the Secretary of State to an 
American Minister in 1843; and in some recent treatises emphasis has been 
given to statements made in diplomatic interchanges equal to that given to 
conventionally established materials. The editors cf this digest leave it 
“to scientific investigations to ascertain the process by which certain political 
contentions are transformed into legal principles.” 

The correspondence digested in these volumes covers the period from the 
Treaty of Paris of March 30, 1856, to the Treaty of Frankfurt of May 10, 
1871. Though the “sources consulted” cover the publications of ten Euro- 
. pean governments, the British documents seem to be by far the most com- 
plete. Private as well as oficial publications of official texts are included. 
The classification follows in general that adopted for earlier volumes of the 
series. All extracts appear in the original language, translations being given 
when the original is a language other than English, French or German; and 
sources are indicated. The two parts? embrace twenty-two chapters, and: - 
very useful indices covering 230 pages; a systematic survey of 130 pages adds 
very greatly to the usefulness of the digest. 

The past two generations have seen a remarkable analysis and aa hei: 
of the materials of national law which the American lawyer must use in his 
daily practice, and the next generation may see a comparable service done 
for the materials of international law. Judge Moore's Internationai Adjudi- 
cations, Fontes Juris Gentium, the Annual Digest of Public International 


1 For reviews of previous numbers see this JOURNAL, Vol. 25 (1931), p. 795, and Vol. 26. 
(1932), p. 427. ? (1983; 54 S. Ct. 191; this Journan, Vol. 28 (1984), p. 149. 

* As the publication of Fontes Juris Gentium proceeds, one is bewildered by the numerous 
serial numberings and the difficulty of ready citation. Some improvement might be made | 
in this respect. 
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Law Cases, and (with due apologies for lack of modesty) the writer's Inter- 
national Legislation, may fasten the feet of the internationel lawyer to solid 
earth, and if such efforts ean be continued for the coming half-century the 
successors of this generation will not have to continue to wrestle with the 
contention that international law is not "real" law. MawuEy QO. Hupson 


Lezioni di Diritto Internazionale Privato. 8rd ed. By Arrigo Cavaglieri. 
Naples: Casa Editrice Rondinella Alfredo, 1933. pp. 429. L. 40. 


A text-book of private international law, starting from its definition as 
“the principles which determine the competency of the laws and of the judicial | 
authorities of the several states with reference to individual facts and legal 
acts.” The introductory section includes a historical synopsis of the devel- 
opment of the idea of private international law, a study of its sources, of its 
general governing principles, and of the limits arising from public policy on 
the application of the law of a foreign state, and finally a discussion of the 
position of the judge with reference to foreign law. The doctrine of the 
renvoi and the mode of proof of foreign law before the court, together with 
the extent of the duty imposed on the individual judge to acquaint himself 
personally with its terms and intent, receive full consideration. 

From this the author passes to discussion of the various elements which 
present themselves in some combination in each specific problem—citizenship, 
domicile, residence, the element of place arising from the locality of the 
object, the place of execution or the locus designated by agreement of the 
parties. The sections following treat respectively of family law and inherit- 
ance, commercial law (including bankruptcy) and maritime law, each of 
them considered very fully with reference to international problems. Finally 
the principles of procedural law receive attention in so far as they present 
international questions, the position of the foreigner as plaintiff or defendant, 
and the possibility of coöperation between courts of different states by way of 
letters rogatory or otherwise. 

Each of the subjects considered ibis very careful treatment, primarily 
of course from the point of view of Italian jurisprudence, but with glances 
from time to time at the Anglo-American system and text writers. The high. 
value of the work as a text-book for the Italian student is unquestionable, and 
it will undoubtedly furnish much valuable material and suggestion for the 
interested non-Italian reader. JAMES BARCLAY 


John Hay. From Poetry to Politics. By Tyler Dennett. New York: 
Dodd, Mead & Co., 1933. pp.xiv, 4760. Index. $3.75. 


In his Life of John Hay, Mr. Dennett ‘has done more than to present a 
careful account of a statesman (if Hay were a statesman) by one who is both 
a scholar and a realist. That was to be expected from his earlier writings. 
Here he has achieved a noteworthy example of the art of biography without 
in any sense losing the criteria of scholarship and realism. 
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In his choice of a subject Mr. Dennett had clearly a free and open field. 
Irritation at Thayer’s Life and Letters of John Hay has been showa in many 
directions. The sketch of Hay by Dennis in the American Secretaries of 
State series was judicious and generally accurate, but unavoidably brief. 
The collection of Hay’s letters in three volumes was printed but not pub- 
lished. An adequate biography required an author who knew th» Depart- 
ment of State from within and from without, who wes not led astzay by its 
superticial attitudes or deceived by its clichés. Not many undertaking the 
biographical function have had such an equipment. Mr. Dennett has no illu- 
sions about the Department of State or about those who have directed or 
served it. 

“From Poetry to Politics” is the author's sub-title and suggests the para- 
dox, which was Hay’s life. A poet is set apart from others as one who sees, as 
others do not, more deeply into the truth, or he may be one played upon, like 
an Aeolian harp, by the winds of circumstance. ` In this latter sense Hay was 
a poet drifted upon the political scene. He did not, on the one hand, see 
more deeply into the truth, ror, on the other, was he a master cf circum- 
stance—the possession of both faculties marking the statesman in the finer 
sense. The picture which is given is not so much that of a man grappling 
with principles, as it is that of a personality in contact with, and played upon 
by other personalities: Lincoln, Nicolay, Henry Adams (to an extraordinary 
and disconcerting extent), Amasa Stone, Mark Hanna, McKinley and Roose- 
velt, surely a heterogeneous group and not to be classified. Such being the 
case, the biography acquires a color rich and variegated to an unustal degree. 
At the same time the problem of the delineation of the character becomes not 
only exceedingly complicated, but it involves the possibility of subjective 
attitudes on the part of the author as to those with whom the subject was 
thrown into contact. In this respect the author seems to be favorably 
inclined toward McKinley end unfavorably toward Roosevelt. As to Lin- 
coln’s influence upon Hay, we are treated to an observation (p. 43) almost 
Delphic: “It may well be that, while Hay never became like Lincoln, he did, 
in the end, become less like the John Hay he otherwise would have been.” In 
the writing of the monumental Abraham Lincoln, A History the idea seems 
to have been joint, but “in general, Nicolay was the research man and the 
political historian; Hay was the biographer and the stylist" (p. 37). During 
the long intimacy, in an atmosphere of opulent and cultivated leisure, between 
Adams and Hay, the former influenced the latter to an uncalculated degree. 
The Washington scene viewed from the Hay-Adams houses, looking south 
to the White House was far distant from that earlier scene from the White 
House, when Hay was a young setretary under Linoóln. This wo-ld, inter- 
preted with supercilious superiority tinged with philosophie nihilism, involves 
Adams rather than Hay as the leading figure. | 

To have been Secretary of State under McKinley after so long an experience 
of aloof dilettantism was to return to the earlier loyalties which had found 
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expression in the Bread Winners. To his friendship with McKinley, Hay 
owed “his position in American history," yet “McKinley was not, any more 
than Lincoln, the kind of man Hay was accustomed to pick for a friend" 
(p.177). To Hay, McKinley was perhaps ‘dull”; to McKinley, Hay was 
attractive, “for McKinley appreciated culture" (p. 180). Hay was satisfac- 
tory to Roosevelt, as Roosevelt was to Har. Roosevelt inherited an un- 
questioned social position; Hay had acquired it. But tne two characters 
were essentially antipathetic. If one dislikes Roosevelt, Hay's reputation is 
exalted; if not, the reverse is true. It should be kept in mind, however, in 
justice to both, that Roosevelt entered upon zhe presidency as a young man, 
and that Hay really belonged to an earlier zeneration. Always lacking in 
physical energy, his bodily powers had then become seriously handicapped. 
Mentally, Hay had largely lost his grip. l 

Into this record of a life of many sides Mr. Dennett has woven a vast 
number of interesting and hitherto untold incidents; he is always letting in 
light upon some nook and corner, or pulling some new thing out of his bag. 
To recount an appraisal of those policies which are Hay’s would be to restate 
Mr. Dennett’s book. Important as they were, they are after all incidental 
in this work to the account of the man himself. Itis a great biography which 
Mr. Dennett has given us, written in good fa:th, after painstaking investiga- 
tion, and in & most engaging style. It is not an overstatement to say that it 
is worthy to be classed as such in the history of American literature. 

J. S. REEVES 


World Revolution and the U. S. S. R. By Michael T. Florinsky. New York: 
The Macmillan Co., 1933. pp. xvi, 264. Index. $2.00. 
Professor Florinsky is a native of Russia and for many years has been a 
student of political and economic conditions in Russia, about which he has 
written extensively and has edised for the Cernegie Endowment for Interna- 


- tional Peace twelve volumes of the Russian Series of the Economie and Social 


History of the World War. He is also the author of The End of the Russian 
Empire, 1931, and since 1928 has been a member of the faculty of Columbia 
University as Associate Lecturer in Economics, and Lecturer in Economie 
History. With this background of experience and specia! preparation, Pro- 
fessor Florinsky is justified in presenting tkis volume as a "comprehensive 
survey of the extremely important changes which have taken place in the 
ideas of the Russian Communist Party and of the Third Internatioral.”’ 
Starting with the doctrine of world revolution in its original and extensive 
form, as advocated by Lenin and Trotsky, at ihe outset, he follows its develop- 
ments and modification under the influence 5f changing world and domestic 
conditions down to the displacement of that doctrine by the policy now pre- 
vailing of socialism in Russia alone, in spite of hostile capitalist environment, 
as supported by Stalin and his associates now in control of the Soviet Govern- 
ment. Stalin’s success came after Lenin's death, and crove Trotsky into 
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exile. It was founded upon the new economic policy forced upon Russia 
through its failure to establish world revolution through world-wide socialism 
and dictatorship. This new economic policy is described by the euthor as 
relieving the pressure of centralization. restoring the market, permitting. a 
certain amount of domestic trading by private individuals, giving some en- 
couragement to private initiative in industry, and replacing the requisitions 
of the peasants’ grain first by a tax in kind and later by a tax in money. | 

In dealing with the future, the author finds that the shifting of the Russian 
policy from world revolution to merely the establishment of socialism in 
Russia, has produced a corresponding change in its attitude on international 
relations, so that the Third International, or Comintern, has now become an 
organization for the defense of Russia against aggression by capitalist coun- 
tries instead of a greai general staff of world revolution. The victory ofthe 
policy of socialism in Russia alone without reference to the continued exist- 
ence of surrounding capitalist countries, in the opinion of the authcr, means 
an ending of internal dissensions and the final solution of international antag- 
onisms between the Socialist Russia and the capitalist countries. 

As to foreign relations, the author finds that they have consistently 
followed two chief lines: “The development of econcmic ties between the 
U.S.-8. R. and the capitalist nations, and the prevention of a new interna- 
tional war, the fear of which had grown into a virtual and, to a non-Com- 
munist, a perfectly grotesque obsession. . . . But the danger of imperialistic 
aggression against the state cf proletarian dictatorship serves a double pur- 
pose in the Soviet philosophy of today; it keeps alive the militant spirit of 
the Five Year Plan and it establishes a most useful link with the theory. of 
world revolution, the complete abandonment of which no Communist would 
ever concede.” 

In conclusion, the author indicates that in his opinion the U. S. S. R. now 
realizes that, under existing conditions, it cannot hope to revive prosperity 
for its country alone, and must rely on tke concurrent revival of prosperity in 
capitalist countries. The author suppor:»s his contentions by quotations from 
official documents and discussions dealing with the conflicting issues, and ap- 
parently his conclusions were confirmed by the assurances given by the Soviet 
Government on the occasion of the recert recognition of that government by 
the Government of the United States. CHANDLER P. ANDERSON . 


Saggi di Diritto Aeronautico. By Amedeo Giannini. Milan: Società Edi- 

trice “Vita e Pensiero," 1932. pp. viii, 362. L. 25. 

The twenty-seven studies contained in this volume include lectures deliv- 
ered by Signor.Giannini at the Catholic University of Milan in December 
1931, together with revisions of papers published in the journals, I! Diritto 
Aeronautico and the Studi di Diritto Aeronautico, and a few addresses made 
at various international conferences. The science of air law will be widely 
promoted by the publication in convenient form of these scholarly contribu- 


BOOK REVIEWS 401 


tions. Signor Giannini has represented Italy in almost every international 
conference of European Powers on air law in the past fifteen years. He has 
participated in the sessions of the Commission Internationale de Navigation 
Aérienne (CINA), and in the Comité International Technique d’Experts Juri- 
diques Aériens (CITEJA), as well as in the Paris and Warsaw Conferences of 
1925and1929. Butmorethan this, it was Signor Giannini who, at the Fourth 
International Aviation Congress at Rome in 1927, offered resolutions for the 
revision of the Paris Convention oi 1919—resolutions which resulted in the 
convocation of the extraordinary session of CINA in 1929 that broadened the 
scope of the convention of 1919 to the end that all states might be induced 
to enter a universal régime. 

The studies published in the volume under review are arranged in sys- 
tematic order. Thirteen papers are devoted to public air law, and fourteen 
to private international air law. The first study is addressed to the problem 
of sovereignty over the air space. On this highly controversial question the 
author accepis the prevailing rule of exclusive sovereignty as expressed in 
Article 1 of the Paris Convention, but admits one limitation, namely, the lib- 
erty of innocent passage, analogous to the rule of transit through territorial 
waters. In discussing the conference of 1919 and the treaty which it draited, 
Signor Giannini undoubtedly reflects official Italian views when declaring that 
the conference was permeated with the atmosphere of the World War, that it 
was the work of the victors, and that it was inconsiderate alike of neutrals 
and ex-enemies. Fortunately, many of ihe inequalities and ineptitudes of 
the convention of 1919 have been corrected by the amendments of 1929. 

The author gives a brief survey of the Ipero-American Convention of 1926, 
the ambitious attempt of Spain and Portugal to create an air hegemony in 
the new world, as well as of the somewhat similar undertaking of the United 
States as reflected in the Pan-American Commercial Air Convention of 1927, 
but has little to praise in these systems which so obviously are in competition 
with the universal air régime represented by CINA. 

Of particular value is the study on ficating islands or seadromes. Con- 
cerning the question of sovereignty over these contrivances, should they ma- 
terialize, there have been two views. Some jurists hold that such bits of 
floating territory should be internationalized. The opposite view hclds that 
sovereignty and responsibility should vest in the state to which the builders 
of the seadrame owe allegiance or in which the owning corporation is char- 
tered. Signor Giannini enters an objecticn. In his opinion a state intending 
to construct a seadrome should recognize an ultimate control by the League 
of Nations. In case of armed conflict, if the state that constructed the sea- 
drome or that chartered the constructing and operating corporation becomes 
a belligerent, then the seadrome should be transferred to the immediate and 
direct contro! of the League of Nations, to be administered in compliance with 
all the rules of neutrality. 

Signor Giannini stoutly battles for attributing nationality to aircraft ac- 
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cording to the strict rules of Article 7 of the Paris Convention of 1919, which 
provided among other things that no aircraft shall be entered on the register 
of one of the contracting states unless it belongs wholly to nationals of such 
states. It was reluctantly, and only in the interest of liberalizing the régime 
of CINA, that Italy consented in the extraordinary session of 1929 to the 
amendment providing that the registration of aircraft shall be made in ac- 
cordance with the laws of each state. The author is of the opinion that the. 
principle of 1919 will ultimately prevail in the universal régime. 

In succeeding studies, the author examines the possibilities of a common 
private aeronautical law and of the-work of the Comité International Tech- 
nique c’Experts Juridiques Aériens (CITEJA). He approves the proposal of 
Pierre-Etienne Flandin at the Brussels Commercial Conference of 1924 that ' 
the Powers interested in aerial exploitation should partition their spheres of 
endeavor in the development of international air-lines, and discusses more 
particularly the progress of codification of private air law, including the 
project of Budapest in 1930, the project of a convention regarding the owner- 
ship and registration of aircraft (Paris, 1931), and the project of a conven- 
tion regarding mortgages on aircraft. Distraint of aircraft and salvage are 
also discussed. | l 

In a tinal chapter the author reviews the tendency of codification of private 
air law. Most students will agree with the author’s remarks that theoreti- 
cally, the contracting states are able to maintain one discipline for interna- 
tional air traffic and another quite distinct and autonomous discipline for 
internal traffic, but that the most dificult problems arise in the field of the 
harmonization of internal laws. While parliaments, particularly in demo- 
cratic countries, may readily approve treaties for an international régime, 
they are not so ready to reform their domestic laws in the interest of uni- 
formity. KENNETH COLEGROVE 


The League of Nations and the Recognition of States. By Malbone W. 
Graham. Los Angeles: University of California, 1933. pp. n, 79. 


American Policy of Recognition towards Mexico. By Stuart A. MacCorkle. 

Baltimore: Johns Hopkins Press, 1938. pp. xii, 119. $1.00. 

Two books on recognition could scarcely be more different from each other 
than are these two studies. Dr. MaecCorkle has examined the history of 
recognition, in general (Chapter I) and in particular by the Government of 
the United States of the governments o: Mexico from 1821 to 1931. Pro- 
fessor Graham deals with some rather novel aspects of the subject. 

Dr. MacCorkle’s study was prepared as a doctor's dissertation at The Johns 
Hopkins University. He does not seek to present a treatise upon the theory 
of recognition, and he presents a general survey merely as background. He 
is careful to distinguish between recognition oz states and recognition of 
governments. He inclines to she view that recognition creates or brings into 
being new states, although he admits that such new states may decline recog- 
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nition granted upon condition. He speaks of the reception of Genét by Presi- 
dent Washington as “a recognition of the legitimacy of the new French gov- 
ernment” although he points out that our early pclicy was not concerned with 
legitimacy. He believes that the recognition policy of the United States has 
been continuously consistent, quoting with approval Charles C. Tansill's 
statement that “All that Mr. Seward and Mr. W:lson did was to give unmis- 
takable clarity to the American position, and to make explicit what has 
always been implied in the stand America has taken.” Although Dr. Mac- 
Corkle has obviously made a thorough study cf the documents, including 
the Mexiean-United States diplomatie correspondence, it does not appear to 
the reviewer that he has proved that Seward and YVilson failed to deviate from 
the norm. It may be suggested that if the study had been geographically 
broader, the variations in the policy of the United States from time to time 
would have been more clearly apparent. There is little in this volume to re- 
veal the modern practice of using recognition as a club to obtain objectives, 
although this was clearly the case in the 1923 recognition of the Obregón gov- 
ernment. Dr. MacCorkle would have found useful two recent books which 
he apoarently did not or could not consult. Tuarlington’s Mexico and Her 
Foreign Creditors (p. 247 ff.) sheds light particularly on the Wilson policy 
toward Huerta; Dunn’s Diplomatic Protection o] Americans in Mexico brings 
out some points which might have changed his 2onclusions, but it was pub- 
lished after his dissertation was completed. Dr. MacCorkle includes a useful 
chronology ard bibliography in the appendix. Jt may be noted that in many 
respects his treatment of Mexican-United States relations is broader than 
the title of his book. 

Professor Graham opens his discussion with the rather startling proposition 
that “The creation and working of the League of Nations heve, in one respect 
or another, a:tered pre-existing doctrine on alraost every question of public 
international law.” He admits this is only & “convenient generality,” and he 
did not convince at least one reader that the existence of the League has al- 
tered the old situation in which he says “the law of recognition, in respect of 
states was inferable only from the ill defined practices of individual states 
which were as much the product of caprice as of regard for principle.” Pro- 
fessor Graham, ike Dr. MacCorkle, believes that recognition validates 
de. jure the existence of states, a theory which the reviewer believes is only 
(to borrow a phrase from Professor Graham) the “concretization of an eva- 
nescentideology." But the reviewer confessés shat he may not do justice to 
Professor Graham since he fails to understand all of his terms. He is both- 
ered, for instance, by the concepts of “provisicnal” recognition, which may 
be withdrawn; of “de facto” recognition as extended by the Supreme Council 
to Azerbaijan, Georgia and Armenia in January, 1920; of "extensive" recog- 
nition which was not received by the Ukraine of “prelirainary,” of “auto- 
matic,” and of “obligatory” recognition. But the interesting kernel of Pro- 
fessor Graham’s discussion is the question whether admission to membership 
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in the League, ipso facto et jure implies recognition by -all members of the 
League. Professor Graham concludes that no writer has "sought to: declare 
admission identic with de jure recognition” but that “admission is tantamount 
to recognition, or eqiauatent thereto, or productive of analogous effects, or 
virtually synonymous.” 

Perhaps it is true that international law has changed since the old diss 
when John Bassett Moore was classed as a great international lawyer and 
used to teach that one of the simplest methods of recognition 1s the c -onclusion 
of a treaty with the entity to be recognized. Dr. MacCorkle mentions this 
method as a normal and usual one. But Professor Graham shows that this 
formerly simple proposition was not accepted in League circles without con- 
siderable argument. He is indeed forced to the final conclusion that “The 
principle of automatic recognition through admission wil! gain general valid- 
ity only when the League becomes all inclusive and its law becomes interna- 
tional law.” 

There is much valuable data i in ProZessor Graham's footnotes, which are 
_printed in 34 pages at the end of the text of 41 pages. Perhaps some of the 
notes (such as number 45 which runs to 5 pages) might well have been in- 
cluded in the text. Despite the reviewsr’s warm disagreement with some of 
Professor Graham’s premises and conclusions, he found the book both inter- 
esting and stimulating. PHILIP C. JESSUP 


Die Kompetenzen des Volkerbundrates-und der Vilkerbundsversemmlung zur 
Dtreitschlichtung und Kriegsverhütung. By Fritz Grob. Berlin: Franz 
Vahlen, 1933. pp. xxx,295. Index. Rm. 13. 


The German term Kriegsverhütungsrecht (law for the prevention of war) 
in its general sense covers all rules of international law relating to the preser- 
vation of peace. It would include arbitrazon treaties and the Statute of the 
Permanent Court of International Justice. When used in conneczion with 
the Covenant of the League of Nations, however, it refers only to those pro- 
visions aimed at eliminating armed conflict, and is to be distinguished from 
those designed to secure peaceful settleraent of disputes. The bourdary be- 
tween these two spheres of League activity, Dr. Grob declares, cuts through 
Article 11 of the Covenant. The second paragraph of Article 11, he contends, . 
is not a provision for war-prevention at all It is a provision for settlement 
of disputes, by encouraging the conclusion, perhaps tacitly, of a compromis 
ad hoc which is "extra-systematic" so far as the terms of the Covenant are 
concerned. In ease the powers of League organs conflict with those of other 
tribunals or commissions, the problem is solved by the doctrine of contrarius 
actus. According to the author, the Covenant is merely a part of the Treaty 
of Versailles. Its terms may be abrogated by any lex posterior subsequently 
agreed upon by parties to a dispute. But although the Council is hound by 
the entire Treaty of Versailles, the other peace treaties which incorporate the : 
Covenant are res inter alios actae. Hence Dr. Grob would promptly have 
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disposed of the Hungarian Optant dispute by denying any possible duty to act 
under Article 239 of the Treaty of Trianon. 

Contrary to prevailing tendencies, Dr. Grob seeks to minimize the impor- 
tance of the Council’s task under Article 11, paragraph 1, of effectually safe- 
guarding peace. He feels that settlement of disputes by conciliatory methods 
is more valuable, as it produces rules of law that are new and just. He dwells 
upon the “inherent self-contradiction” of “safeguarding” peace against war 
which has already broken out, as well as against "threat of war.” He regards 
the wider interpretation which calls for action against “any war” as conflict- 
ing with the liberty of action reserved to men:bers of the League in the cases 
where war is not forbidden by. the Covenant. As to wars involving non- 
members of the League, he treats Article 17, paragraph 4, as limiting by 
argumentum a contrario the scope of Article 11, paragraph 1. He emphasizes 
that this provision is entirely one of war-prevention; it gives the Council no 
powers whatever with regard to settlement of disputes. Attempting to ascer- 
tain what is meant by “war or threat of war,” the author canvasses at length 
various legal definitions of war, although he finally concedes that here the 
mutual assent of the members of the League is stronger than any logical 
interpretation. 

Dr. Grob writes with logic and acumen, though one feels that often his 
plausibly presented conclusions are unsound. EpwarD DUMBAULD 


Judicial Aspects of Foreign Relations. In particular of the Recognition of 
Foreign Powers. By Louis L. Jaffe. Cambridge: Harvard University 
Press, 1933. pp. xii,278. Index. $3.50. 


The problem of the unrecognized government or state, when involved in 
litigation before national courts, may be viewed from many angles. In ap- 
proaching this problem primarily from the viewpoint of constitutional law 
and administration, Dr. Jaffe has succeeded in making a fresh and stimulating 
contribution to a subject which has had much attention in recent years. 

As the book is planned, the chapter on “Political Questions in Cases Involv- 
ing International Relations" (pp. 8-78) provides the essential background for 
a study of the so-called recognition cases. In this chapter, the author 
sketches the historical development of the separation of powers, examines 
some typical problems, and concludes that the line between pclitical compe- 
tence and the judicial power is largely a matter of improvisation rather than 
consistent application of a definable principle (e.g., pp. 35-38). The next 
chapter on “The Theory and Practice of Recognition” (pp. 79-123) transfers 
attention from the general problem to its more specific exemplification. The 
creative theory of recognition is “consigned to limbo,” non-recognition 13 
stripped of its assumed logical consequences, and it is concluded that judicial 
deference will depend upon “the extent to which the ordinary course of judg- 
ment should be deflected in the furtherance of the foreign policy of that govern- 


1 See this JOURNAL, Vol. 25 (1931), p. 214, note 4. 
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ment" (p.123). The remaining chapters, entitled respectively “Non-Recog- 
nition and the Courts” (pp. 124-198) and “Recognition and the Courts" (pp. 
199-232), are devoted chiefly to a critical though somewhat unsystematic 
examination of the British and American cases. The literature of comment 
upon the cases is likewise subjected to a critical review, in passing (see Table 
of Secondary Authorities, p. 253), though the German literature seems to 
have been wholly neglected. The author cor.cludes with a protest against the 
“narrow and insular conception of their function” which the courts have de- 
veloped in the recognition cases, “a deference and subserviency to executive 
policy which far exceeds their practice in other matters” (p. 236). 

For its challenging delineation of a point of view, the book must be read 
by every serious student of the recognition problem. The student who is 
already familiar with the subject-matter wili not be misled by an occasional 
. overstatement or debatable interpretation recorded by an exceptionally facile 
pen. On the other hand, the bench and bar will probably find the book a 
curious mixture of suggestion and confusion. It may be doubted whether it 
was necessary to leave them with so little guidance. It is to be emphasized, 
of course, that Dr. Jaffe has attempted to “sketch an attitude” rather than 
to seek “a specific answer to anyone question or group of questions" (p. 233); 
but he has succeeded so well that he leaves the subject in a chaos of toppled 
sign-posts and discredited symbols. He is a rampant realist: at his best in 
riddling the turn of phrase or expedient reasoning to which busy courts have 
had recourse; at his worst in the very extravagance of his disillusionment 
about the predictability of the judicial process. —— Epwiw D. Dickinson 


L'Article 11 du Pacte et ia Convention Générale en vue de Développer les 
Moyens de Prévenir la Guerre. By Norbert Kurz. Paris: Recueil Sirey, 
1933. pp. 230. Fr. 25. 


The author of this neatly printed study has exalted Article 11 of the Cove- 
nant into a real cornerstone in the structure of peace. This article, “in spite . 
of its lack of precision, or more exactly, beeguse of this imprecision, is the 
article, most frequently invoked and applied in practice by the League of 
Nations" (p. 14). Much study has been devoted to Article 16, the war- 
repression article of the Covenant, and not encugh to Article 11, the war-pre- 
vention article. l i 

The Tenth Assembly on September 26, 1929, voted to invite the Council 
to ask the Commission on Arbitration and Security to study the problem of 
converting the Model Treaty into a general convention. After much debate, 
the text of the General Convention to Improve the Means of Preventing War 
was approved by the Twelfth Assembly in September, 1931. The great ad- 
vantage of the General Convention is that it gives to the Council definite 
conventional authority which would be only implied or inferred on the basis 
of the text of Article 11 standing alone. The conferring upon the Council 
of new conservatory powers in advance of the dispute is of primary impor- 
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tance, giving to it a new peace tool to be used a; a critical time when national 
feeling may run high. Well-meaning governments, anxious to maintain 
peace, are clothed with new arrcor to stave off aroused popular opinion tend- 
ing to incite war. States should be careful, however, and not lightly invoke 
Article 11, lest the very act in doing so might have the effect of aggravating 
the status quo. 

The author concludes that even though not yet ratified t by enough states 
to enter into force, the General Convention exerts a considerable moral force; 
it may aid in naming the aggressor. Appendices carry texts of the Model 
Treaty and the General Convention on the Means of Preventing War. ‘The 
text of the regulations for the application of Article 4 of the General Conven- 
tion is also given in an appendix. A brief but well selected bibliography is 
found. 'The volume represents a serious and careful study of the problem of 
world peace with particular reference to preventing war while there is yet 
time. It shows clearly the possibilities of collateral and supplemental agree- 
ments calculated to re-enforce the Covenant. snd not necessitating formal 
amendments. J. EucENE HARLEY 


Précis de droit international privé d'après la législation et la doctrine russes. 
By A. N. Makarov. Paris: Marcel Giard, 1933. pp.iv,471. Fr. 60. 


This book is substantially a French translation of Professor Makarov's 
treatise on private international law publishec some years ago in the Russian 
language and now brought up-to-date. The subject-matter is treated under 
the familiar headings. The first seven chapters deal with the basic prob- 
lems of private international law, such as the nature, the sources and the his- 
torical development of this branch of lezal sciance, the doctrine of renvot, the 
application of the principle of public policy, esc. These serve more or less as 
an introduction to a detailed analysis oi conftet of laws problems arising out 
of various acts and relationships. The autho- discusses successively the con- 
flict problems relating to the capacity of persons, both natural and juristie, 
the form of legal documents, the statute of limitations, property, contracts, 
torts, domestic relations (husband and wife, parent and child, and guardian- 
ship), and, finally, succession. 

Mr. Makarov has used an ingenious method in the presentation of his sub- 
ject. He surveys, first, the general principles of private international law 
relating to each problem. Thereafter he discusses the rule applicable to such 
problems according to Russian law, eitaer statutory or case-law, first, during 
the Czarist régime and, next, under Soviet law. Each chapter is then closed 
with a survey of the conflict rules obtaining when foreign—chiefly French 
and German—courts are called upon to apply or to give effect to Soviet laws. 
Thus, the title really does not do full justice to the content of the book, for 
Mr. Makarov has given to his readers more than an exposé of private inter- 


1 REVIEWER'S Nots.—The convention has been signed by some twenty-two states, three 
of which have ratified. 
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national law from the Russian point of view. He has placed Russian con- 
flict rules in the proper perspective in the seience. The value of his treatise 
for foreign lawyers is increased by the fact that in discussing Soviet law, he 
points out the modification of the orginal Soviet juristic principles which were 
due to the changes of the Soviet economic and social organization. Thus, 
the evolution of the law may easily be foilowed. He also has taken care to 
indicate the conflict rules not only in case of conflict between Soviet and for- 
eign law, but also in case of inter-provincial conflicts, i.e., conflict between - 
the laws in force in the various republics wh-ch compose the Soviet Union. 
The recent recognition of Soviet Russia by the Government of the United 
States and the consequent resumption of normal intercourse between the two 
countries will doubtless add to the importance, from the point of view of 
American lawyers, of this in itself excellent treatise. Unfortunately, the 
languége question is, in most cases, an insurmountable difficulty to gaining 
first-hand knowledge of Russian law. Therefore, information obtained from 
such &n eminent scholar as Professor Makarov will be indeed ‘welcome... 
From this point of view, it might have been-desirable if the author had 
omitted some of his discussions of general principles and his survey of appli- 
cation of Soviet laws by foreign courts and Ead concentrated more on giving 
the fullest possible exposé of Soviet law,—-whether code, executive order or 
case-law,— which is otherwise inaccessible to most of us. Francis DEAK 


International Law Applied to Reclamations—M ainly in Cases between the 
United States and Mexico. By Fred Kenelm Nielsen. SOME John 
Byrne & Co., 1933. pp.v,715. Index. 

This book is divided into two parts, the first is entitled Summaries of Topics 
of International Law covering 74 pages. The second part is a reproduction 
of Judge Nielsen’s opinions as an international arbitrator on numerous pe-. 
cuniary claims, the large majority of them having been rendered in the claims 
arbitration between the United States and Mexico under the convention of 
September .8, 1923. There are included his opinions in the Russel Claim 
against Mexico under the so-called Special Claims Convention of September 
10, 1923, between the same countries, and 1n zhe Salem Claim against Egypt 
under the protocol of January 20, 1931. The two parts of the book are very 
closely related. The summaries of topics in the first part have copious page 
references to the opinions in the second part where the topics are usually dis- 
cussed zt length; and, it should be added, topies not covered in the opinions are 
dealt with more in detail in the first part, as for example, the discussion in Sec- 
tion IX on international Tepora for the confiscation of the property 
rights oI aliens. 

The fundamental principles miia practically all of the numerous 
questiors which arise in arbitrations of pecuniary claims are discussed in six- 
teen sections: The Nature and Sources of International Law; The Right of 
Interposition; Nationality; Expulsion of Aliers; General Principles Relating 
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to Responsibility for Injuries to Aliens; Complaints Relating to False Arrest, 
Delays Pending Trials, Mistreatment in Prison; Responsibility for Agencies 
or Functionaries of Government; Responsibility for Acts of Insurrectionists; 
Confiscation of Property; Problems Arising Out of Occurrences on or Near 
the American-Mexican Border; Jurisdiction Over Merchant Vessels in Foreign 
Ports; Recognition; Interpretation and Enforcement of Treaties; Questions of 
International Law Pertaining to War; International Reclamations—Interest- 
ing Controverted Questions; Questions Pertaining to Adjective Law. 

Within the short space allowed for a book review it is impossible to comment 
upon the numerous generally accepted principles of international law sum- 
marized or discussed in this volume. The auchor has made his summaries 
concise and to the point, and has added excellent references to outside material 
on certain of the topics discussed. In view of the author’s extensive experi- 
ence in.arbitral matters, the chapter devoted to arbitral procedure and adjec- 
tive law (Chapter XVI) will be of special interest to those practically con- 
cerned with the drafting of arbitral conventions or with the actual operation 
of arbitral tribunals.  - 

For over a quarter of a century, Judge Nielsen has been actively engaged in 
the practical application of the rules of international law and in the handling 
of international questions through his service as an officer of the Department 
of State, as Agent and Counsel for the government in arbitrations, as Legal 
Adviser to or a member of delegations to various important international con- 
ferences, and as a judge on international arbitral tribunals; to which should 
be added his present professorship in international law. That background, 
together with a natural gift for dealing with legal problems, lends a great deal 
of weight to his opinions and views regarding important and recurring ques- 
tions and issues between nations. Those interested in the application and de- 
velopment of international Jaw, as a means of regulating in an orderly and 
peaceful manner the relations of sovereign states, and in the development of 
arbitration as a means of settling disputes between-nations, are placed greatly 
in debt to Judge Nielsen for the publication of the present volume. 

| | E. RussELL LUTZ 


Japanese Government and Politics. By Harold S. Quigley. New York: The 
Century Co., 1932. pp.xii, 442. Index. $8.75. 


The Professor of Far Eastern Affairs of the University of Minnesota has 
provided the international relations and comparative government fields with 
a general view of Japanese political life and instizutions. A few special studies 
on detailed subjects have been published in English, dealing with some aspects 
of the Japanese political system. Katizawa’s Government of Japan has been 
for several years the only single work on the Japanese Government available 
to persons versed only in the English sources. The inadequate treatment by 
Katizawa has been remedied in this book. 

The author has followed the traditional method of writing a textbook on 
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government, and has covered the following subjects: the pre-Meiji political . 
System; restoration and reform; the executive; the ministries; the civil rights; 
the Emperor; the elections; the courts; local government; and overseas posses- 
sions. He has chosen this traditional pattern, following the governments of 
the West. One might question whether the term "politics" is well used in the 
title, for we in fact study essentially government and administration in Japan, 
with the field of politics expressly limited. Such organs of policy-making as 
exist have been quite devitalized, and have, within the last two years, under- 
gone an almost total eclipse. These matters, however, can only be raised by 
the reviewer. The autho: must determine them for himself. 

One who teaches and writes in this field must admire Dr. Quigley’s manner 
of executing the most difficult part of his work. He has set forth sufficiently 
and accurately the persistence of the major traditional forces, and has given 
them their proper weight, influence, and place in the Japanese scheme of. 
things. He has also deseribed, with accuracy, if with greater brevity, the 
forces leading toward democracy and parliamentary institutions. The line 
of least resistance now is to say that parties, elections, ministries, etc., are 
meaningless in Japan. Dr. Quigley realizes that he is writing a book for the 
years and not for the day. Accordingly, ne presents a balanced view, and 
does not offend through over- or under-statement. Indeed, a better volume. 
would have resulted if Dr. Quigley had been a little less conservative in the - 
matter of conclusions and interpretations. Even texts benefit by the author’s 
judgment as well as by his research. 

An excellent appendix :s included, which contains the fundamental laws of 
the Empire and the platforms of several of the political parties. In this way 
the szudent is introduced directly to a study of the documents, even though in 
a limited sense. | ! 

The most glaring omission, and one difficult to understand, considering the 
author's experience and background, is the -ack of a chapter on the foreign re- 
lations or the international position of Japan. To be sure, reference is made 
to it under the appropriate constitutional headings. But this is not enough. 
No question is so important to the Japanese today, and no question is more 
significant to the peace oi the East and of the world. Regardless of order or 
sequence, it is the chapter to which nine-tenths of informed readers will turn 
. upon first opening the bcok, but with disappointment. In a revision, which 
the volume will certainly merit through wice use, we hope that the author will 
supply this defect. 

Until Dr. Colegrove publishes in book form his functional studies on the 
Government of Japan, now appearing in tae American Political Science Re- 
view, this book will doubtless remain the only extended satisfactory study of 
Japanese institutions, and will doubtless become the standard text on the sub- 
ject. What is needed, of course, 1s a translation into English from the Japa- 
nese of a standard work on the Japanese Constitution, written by a Japanese 
scholar. / 
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No student of government and international relations can afford to neglect 
this book. The specialist ir Far Eastern affairs must have it within reach at 
all times. CHARLES E. Martin 


Précis de Droit des Gens. Principes et Systématique. Premiere Partie. 
Introduction, Le Millieu ntersocial. By Georges Scelle. Paris: Recueil 
Sirey, 1932. pp. xvi, 312. 


This is not.a book of the irternational law of today, but it may be a book of 
the international law of tomorrow. An introduction of some seventy pages 
is devoted to a statement of the author’s philosophy of law, based primarily on 
a conception of a universal community of the droit des gens. He rejects the 
terms international law and law of nations, tke latter being particularly ob- 
jectionable because it implies a limitation to inter-state relations. Individ- 
uals and only individuals ars the subjects of the drott des gens, of which in- 
ternal, t.e, national, law is only a subordinate part. The droit des gens 
governs three groups (sociétés), inter-state, super-state and extra-state. An 
agency set up by an inter-state group may be international; thus, a Judge of 
a national court when called upon to decide & dispute between nationals of 
different states, sits not as a national but as an international judge. Examples 
of super-state groups are the organs set up in connection with postal and other 
communications; the League of Nations is a phenoméne superétatique, but 
it is not in itself a super-state. The Catholic Church, the World Jewish 
community, and the second Internationale are examples of sociétés extra- 
étatiques. The discussion of Le Milieu Intersocial deals with phenomena 
étatique (including colonial), federative, and exira-étatique. 

One cannot fail to find the volume arresting. It is always suggestive, fre- 
quently exciting, and sometimes provocative. To the reviewer, the vocabu- 
lary gives difficulty and he wishes for a glossary. Approaching the work with 
a predisposition to cast away idols, he finds himself at a loss to know where 
they should be thrown. Hence, the completed volume is awaited with intense 
eagerness. . Man tey O. Hupson 


The Capitulatory Régime of Turkey. By Nasim Sousa. Baltimore: Johns 
Hopkins Press, 1933. pp. xxiii, 378. Index. $3.50. 


The abrogation of the régime of the eapitulations by the decree of the Turk- 
ish Government on October 1, 1914, before Turkey entered the World War, 
was an act of immense significance. The acceptance of this fait accompli by 
the Great Powers of Europe and the United States has made the question 
mainly of academic interest without mcmentcus legal implications. There 
is a possibility, however, that a controversy may arise in some particular liti- _ 
gation concerning the exact status of foreigners claiming rights under the 
capitulations during the interim of October 1, 1914, to July 24, 1923, before 
the signing of the Treaty of Lausanne which formally consecrated the grave 
of the whole régime. It will 5e recalled that for a part of this time, after the 
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“Mudros Armistice” of October 30, 1918, the region of the Straits of the 
Hellespont and the Bosphorus was under the control of the victorious Allied 
Powers. 

These and other problems of interest are admirably treated by Doctor 
Sousa. Various scattered documents and ancillary data of high value are 
assembled in a convenient manner for historical use. It cannot, however, be 
said that anything of a novel character has been disclosed. One is certainly 
reimpressed with the substantial injustice shown by the European Powers to- 
wards Turkey, not so much in maintaining by sheer duress the régime of the 
capitulations, but by their policy of converting generous privileges into doubt- 
ful rights, by grossly abusing these rights even to an immoral extent, and by . 
demanding other concessions as a quid pro quo for a reluctant consent to any 
alterations in a régime which constituted an actual servitude. It is an ugly. 
picture reflecting most unpleasantly on the vaunted superior qualities of 
Western civilization. | 

A chapter of special interest is that on America and the New Turkey, deal- 
ing with various American activities, missionary and commercial, notably, 
the negotiations for the Chester Concession, which later was granted to the 
Ottoman-Ameriean Development Compary. Dr. Sousa deserves great credit 
for a scholarly, dispassionate piece of good workmanship that enables one to 
understand one of the most curious and interesting examples of abnormal in- 
ternational law. Pum MARSHALL BROWN ` 


Handbuch des Völkerrechts, II, 2. By K. Strupp. Stuttgart: W. Kohl- 
hammer, 1933. pp. ix, 441. Rm. 36. 


Part 1 of the second volume of the Handbuch has been reviewed in a pre- 
ceding number of this JounNAL. Part 2, here under review, contains a large 
mass of well-ordered material which brings the subjects under discussion up 
to date and gives the reader what wili no doubt long be regarded as the final 
word in-an important field of internationgl law by one of its leading authori- 
ties. The three subjects dealt with are (1) Neutralization, (2) Immuniza- 
tion (Befriedung-Immunisierung), which, given a practical application, the 
author defines as “the treatment of a state or an area during war as if there 
were no war,” and (3) Demilitarization. . 

The volume is divided into three fairly equal parts: the first gives an his- 
torical account of the neutralization of Switzerland, Belgium, Luxemburg, 
and the less perfect cases of, or attempts at, neutralization, such as Malta, 
Cracow, the Congo State, Albania and the Vatican; the second, called “the 
dogmatic part,” deals with the nature, position, legal relations and problems 
of the neutralized states both before and after the establishment of the League 
of Nations; and, quite naturally, here Dr. Strupp raises and discusses the 
question of the reconciliation of the neutralized states with membership in the 
League, which, under certain contingencies, according to Article 16 of the 


1 Vol, 23 (1929", p. 243. 
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Covenant, may involve all the members in a 3tate of war. The discussion at 
this point is finely drawn and very interesting, the conclusion being that states 
may be members of the League without impa:ring their neutralized character. 
Under the last main head he considers the various types of areas in which 
immunity from certain obligations obtains and of which Chablais and 
‘Fauchigny, the Aland Islands, the Bosphorus and the Dardanelles are ex- 
amples, while Thrace and the Rhineland serve as illustrations of demilitariza- 
tion. Each section is preceded by a good bibliography, and the work 
throughout is well documentec. Scholarship is greatly indebted to Dr. Strupp 
for this thorough, painstaking and altogether excellent volume. 
« Kartu F. GEISER 


Plebiscites Since the World War. By Sarah Wambaugh. Washington: 
Carnegie Endowment for International Peace, 1933. 2 Vols. Index. 
$5.00. 


In 1919 Miss Wambaugh completed the assembling of a collection of docu- 
ments for the Division of International Law of the Carnegie Endowment 
for International Peace relating to the subjeot of plebiscites. This compila- 
tion, the first of its kind, prefixed by an admirable monograph on the history 
of the doctrine of national self-determination in changes of sovereignty, is in 
published form under the title A Monograph on Plebiscites with a Collection 
of Official Documents. Plebiscites Since the World War is a continuation 
of the earlier work, prepared under the auspices of the Bureau of International 
Research of Harvard University and Radcliffe College, and published, as was 
the former, by the Carnegie Endowment for international Peace. 

Miss Wambaugh’s treatment of her subject is a very happy one. Both 
parts of her work start with an historical summary, giving the reader an 
orienting foundation of the theory and praczice of plebiscites. Then follow 
in chronological order the individual plebiseizes, proposed, attempted, or con- 
summated, each with a sufficient description of the political history of the 
area and the people involved. The writer does not burden this part of her 
effort with the inclusion of the technical papers and documents pertinent to 
the plebiscite, assembling these with translations in the after part for those 
readers particularly interested therein. In an appendix several unilateral 
consultations pertinent to the subject of pleb:scites are given recognition. 

The layman, the scholar, the statesman, alike will find Miss Wambaugh’s 
accomplishment interesting reading and a valuable source book. The mono- 
graph reflects unstinted care and research in an effort to present a true picture 
of this subject which historians trace back to zhe thirteenth century, but which 
from a practical point of view remained inoperative until the French Revolu- 
tion. Described as a democratic tool in the workshop oi political science, 
the doctrine has experienced the ironic fate of having had the support, for 
political or diplomatic reasons to be sure, of such statesmen as Napoleon and 


1 Reviewed în this JounNAr, Vol. 15 (1921), p. 337. 
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Bismarck, whereas American presidents and diplomats have shown little faith 
in it, and during the Peace Conference of Versailles opposed its use. 

Following the World War, several plebiscites were attempted and failed, 
such as in Teschen, Spisz and Orara, 1¢2C, :n Vilna, 1920-1921, in Tacna- 
Arica, 1925-1926. Others were successfully accomplished in Schleswig, 1920, 
Allenstein and Marienwerder, 1920, in the K-agenfurt Basin, 1920, in Upper 
Silesia, 1921, in Sopron, 1921. Preparations sre being made for the plebiscite 
in the Saar Basin in 1935. All of these Miss Wambaugh treats in exhaustive 
manner. | 

In concluding her work the author renders & distinct service in her observa- 
tions on “The Plebiscite of the Future.” The study of an attempted plebiscite 
to determine the causes of failure may well be made in conjunction with the 
measures related by Miss Wambaugh, in this last chapter, as necessary to 
Secure a free and fair vote. Of even more importance are these observations, 
however, to those who in the future may be charged with duties leading or 
pertaining to the taking of a plebiscite. 

To all interested in this subject of plebiseites, Miss Wambaugh’s work is 
sincerely endorsed. 3 Frank R. McCoy 


The Wreck of Reparations. By J. W. Wheeler-Bennett. New York: Mor- 
row & Co., 1938. pp. 295.. Index. $3.00. 


Everyone concerned with the problems of reparation knows the eminent 
fitness of John Wheeler-Bennett, of the Roya. Institute for International Af- 
fairs, to illuminate the tangled relationships which have caused so much dis- 
turbance in almost every country of the world. He has been a close observer 
of most of the negotiations, and has been the confidant of many intimately 
connected with momentous financial and po‘itical decisions. His recent book 
summarizes briefly the Dawes Plan and the Ycung Plan and many of the other 
agreements in the troubled decade of post-waz negotiations. He lays special 
emphasis on the period after 1929, linking together, in so far as space permits, 
the devastating financial crises which grew out of mistakes and delays with 
the burdensome problems of debts and reparation. One finds in his discus- 
sion many new and interesting facts and wise comments on important events. 

It occurs to the reader, as he follows Mr. Wheeler-Bennett in his analysis, 
that the most interesting book which he will write will be probably toward 
the end of a long series of publications, when he feels that the time is ripe to 
tell more of the inside workings of political and economic diplomacy and to 
reveal more clearly the real motives of those who have kept European finan- 
cial life in turmoil for more than a decade. This book is published too soon 
to include many of the revelations which can some day be made, and yet, it is 
perhaps too late to claim the first fresh attention to details with regard to 
sources and manuscripts, public reports, and a long series of conferences which 
he recapitulates. It will mevitably take its place on the shelf which holds 
the ten or twelve essential guides to the repa-ation problem, and should not 
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be ignored by anyone who wishes to understand what happened during the 
years when the ill-balanced and vindictive methods of many over-ruled the 
more constructive efforts of the few. The recital of events is bound to be of 
interest to those who are trying to see what forces lie behind the disarmament 
tangles, as well as to appraise the connecticn between the depression and 
reparation payments. The tragedy growing out of belated decisions and the 
unfortunate timing of events is indicated at many points. This might, per- 
haps, be emphasized somewhat more than it is in connection with the two 
Basle meetings of 1931. In both cases, the committee reports, decidedly con- 
structive and farseeing, came too late either to prevent widespread gold 
standard suspension or to enlist the more constructive assistance of America, 
in the task of world rescue. 

It is necessary to enter an objection to the reference to M. Quesnay as one 
of the most nationalistic of French banking experts (page 109). He is noted 
for much constructive work in the international field and any suggestion of 
insincerity in this work should be omitted from the scientific consideration of 
the matter. In fact, serious students of European problems should hesitate 
to subscribe to the legend regarding Frenck plots in the financial world. 
There are undoubtedly very interesting stories behind many of the events 
which took place in recent years. It is of importance to bring the facts to 
light, but it is well to avoid breaking slender spears against this mythical 
dragon. Mr. Wheeler-Bennett may some day be willing and able to put to- 
gether the pieces of the complicated puzzle. In any case, his analysis of some 
of the most difficult phases of the problem is clear and impressive, and the 
story which he narrates is exciting to those who understand the momentous 
importance of this problem in the whole complex of Eurcpean relations. 

ErrzawoR L. DULLES 


Briefer Notices 


Das Ultimatum im modernen Völkerrecht. By Hans Asbeck. (Berlin: 
W. Rothschild, 1933. pp. xvi, 88. Rm. 3.60.) This is a study, based on a 
careful use of the literature available and on an investigation into the practice 
of states since 1826, of the ultimatum as an institution, not of politics, but of 
positive international law. The ultimatum is defined as a last and unequivo- 
cal communication of a state or group of states to another state, setting up a 
time-limit, and containing a menace in case of non-acceptance. Prior to the 
creation of the League of Nations, the ultimatum was identical with a condi- 
tional declaration of war, as shown by the III Hague Convention of 1907. 
But since 1920 the ultimatum, according to the author, has undergone a 
change: the menace must no ‘onger necessarily be a menace of war. The 
author’s analysis of the Covenant, largely following this reviewer’s book on 
Article XI of the Covenant, is, generally speaking, correct. But his pages 
on the Kellogg Pact, which, in the meaning of zh» author, has “outlawed” war 
and therefore rendered the whole law of war n» longer valid, are theoretically 
untenable. This is a typical example of confusing the political wishes of the 
author, however lofty, with the scientiZic statement of the law as it is, in a 
study which declares itself to be purely juridical. For a full case against the 
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untenable argumentation that there are no more laws of war in positive inter- 
national law, the reviewer may be allowed to -efer to his article: “Plus de lois 
de la guerre?” (Revue Générale de Droit International Public, Paris, 
1934, pp. 22-571.) Joser L. Kunz 


Le Slesvig, le droit des peuples et le Traité de Versailles (avec deux cartes). 
By Jacques de Coussange. (Paris: A. Pedone, 1932. pp. vi, 284. Fr. 40.) 
The author, whose real name is Madame Barbe de Quirielle, has written much 
on Scandinavian matters, and during the World War gave generous assistance 
to the cause of liberation of the Danes of Schleswig by various brochures and 
articles published in the Paris journals and reviews and in other Allied coun- 
tries, and by activity in their behalf at the Pezce Conference. The book gives _ 
a history of the awakening of the nationalist movement in Schleswig in the 
early nineteenth century, the various subsequent proposals for.division by 
plebiscite and Denmark’s refusals, the organization of resistance by the 
Schleswigers to Germanization, after they hac been seized by Prussia, and the 
subsequent history of the question before ard during the war, with & short 
account of the plebiscite of 1920. Madame de Quirielle has performed a 
service in making available to those not able to read Danish much hitherto 
to be found only in Danish texts. The story after 1901 is told exclusively 
from the viewpoint of the French and Danish nationalists, who are still ex- 
tremely critical of what they consider the unpatriotic caution of the Danish 
Socialist and Radical ministries regarding the recovery of Schleswig, culmi- 
nating in the refusal to allow the Peace Conference to extend the plebiscite 
to the German-speaking part of Central Schleswig where, the Danish Govern- 
ment feared, and with some reason at the time, many Germans would vote 
Danish to escape postwar misery in Germany. In spite of the critical atti- 
tude of Madame de Quirielle, and of André Tardieu and Franz de Jessen in 
Le Slesvig et la Paiz (published in Danish in Copenhagen in 1926 and in 
French in Paris in 1928), the objective student will probably admire, and all 
the more since the coming of Hitler, the wisdom of the Danish Government 
in pursuing Danish and not Allied interests, end in preferrmg a homogeneous 
state and friendly relations with her neighbor to the larger territory which 
she might easily have had at the expense of Germany. Saran WAMBAUGH 


Peiping Municipality and the Diplomatic Quarter.. By Robert Moore Dun- 
ean. (Tientsin-Peiping: Peiyang Press, Ltd., 1933. pp. viu, 146.) This 
brief monograph contains a description in 95 pages of the present form of 
government of Peiping, and in 51 pages of that of the Diplomatic Quarter, 
written by a former member of the faculty of Yenching University, Peiping. 
The legal instruments form:ng the bases of administration are analyzed and 
the organization and functions of the agencies of government are outlined. 
Statistics of taxation and income are given, also of personnel and salaries. 
While no pretense is made to detailed analysis of political factors or adminis- 
tration, such glimpses as are permitted into the realities of government are 
enlightening. The book should be read by al: who seek evidence of order and 
even of democratic tendencies amidst the chaos which our newspaper knowl- 
edge of China causes us to assume to be unmixed with any conceptions of law 
or theories of administration. It will be regretted that the author's sources 
are not set down, particularly since his text o-fers unquestionable evidence of 
authenticity, also that thereis no index. The material offered upon the Diplo- 
matic Quarter complements admirably the more intimate study of M. Perga- 
ment, providing a sub-structure of information upon the origin of the Quarter 
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and the responsibilities of its Administrative Commission. It may be hoped 
that Dr. Duncan, or one of his Chinese collakorators, will find an early oppor- 
tunity to go further into the many difficult >roblems of a legal and political 
character upon which his brief but useful sketch have stimulated the reader’s 
interest. HAROLD S. QUIGLEY 


Foreign Relations of the United States. 1917, Supplement 1; Supplement 
2, Vols. I, II. 1918, Supplement 1, Vols. I, IL; Supplement 2. (Washington: 
Gov't. Printing Office, 1931-1983. pp. 708, 1323; 1835, 862.) These volumes 
relate to the foreign policy of the United States duri ing the period immediately 
preceding the declaration of war and during the war itself. Among the docu- 
ments covering the year 1917, Supplement 1 covers those dealing with the 
efforts of the United States towards peace prior to its entrance into the war, 
together with documents relating to neutral rights and duties. Notable 
among them are the reply of the Allied Governments to President Wilson's 
suggestion of Deeember 18, 1916, that the belligerents communicate their 
terms of peace, together with the counter-raplies of the Central Powers, the 
address of President Wilson to the Senate cn January 22, 1917, setting forth 
the bases of a desirable peace, the German-Austrian notes announcing the 
resumption of submarine warfare, and the relations of Latin American states 
with the Central Powers. Supplement 2, Part I, covers the political, military 
and naval conduct of the war, together with the possibilities and terms of 
settlement, while Part II deals with the principles and practices put into 
effect by the United Statas as a belligerent in relation to the commerce and 
economic interests of neutral countries. Among the documents covering the 
year 1918, Supplement 1, Part I, deals with the discussions of peace and the 
conclusion of the armistices, including the address of President Wilson con- 
taining the Fourteen Points, the speeches of Chancellor Hertling and Minister 
Czernin, the coóperation of the Allied Powers in the administration of shipping 
andthe distribution of food, tke relations of the Far East and of Latin Amer- 
ica to the war, and the relations of the United States with the Czechoslovak 
and Jugoslav national movements; while Part II deals with belligerent rights 
and practices, including the taking over by the United States of the Dutch 
ships. Supplement 2 deals with prisoners of war, enemy aliens, enemy prop- 
erty, trading with the enemy and other topics, and it covers the period from 
April 6, 1917, to November 11, 1918, so as t» give continuity to the treatment. 
Taking the six volumes as a whole, the student will find many items which in 
the light of subsequent events present a sharp challenge to the wisdom of the 
decisions reached under stress of war. C. G. Fenwick 


Russia and Asia. By Prince Lobanov-Rostovsky. (New York: Mac- 
millan Co., 1938. pp. xii, 334. Index. $2.50.) "The author of this volume 
is to be congratulated upon his command of the English language and his 
power of presenting facts, but he 18 too scanty in the description of the work 
of the Stroganoffs, Yermak, and the early embassies to China, such as those 
of Baikoff, Ablin, Golovin; as also, the effect of the Russian Caravans of 1698- 
1718. Indeed the record of the 250 years, 1600 to 1858, during which eight 
embassies, twelve missions, three caravans, and two special missions traversed 
Siberia to China, making 25 attempts, or one each ten years, do deserve more 
detailed treatment than the author has attempted. Considering that the 
author is a professor in California, it is somewhat surprising that he has not 
adopted a wider and moze generous view of the work accomplished by Japan, 
England, France, Holland, and America within the Asiatic Continent. He 
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gives no comparison of the difficulties encountered by the Powers of Europe 
or America in having to use the sea to approach Asia and to maintain their 
contact, as against the relatively easy land approach of Russia. The index 
and the bibliography are faulty. The author mentions no government reports 
of European or Asiatic countries, nor does hə appear to know the series of 
documents dealing with the Foreign Relations of the United States. As an 
introduction the book is useful, and when followed by a more detailed presen- 
tation, 2s we hope may be the case, of Western penetration of Asia, this volume 
will have well served the purpose of its author. Boyp CARPENTER 


International Relations. By R. B. Mowat. (London: Rivingtons, 1931. . 
pp. vii, 180. Index. 35.6 d.) Professor Mowat, who is one of England's 
most prolific writers, approaches the question of international relations from 
the historical standpoint. He states that although the ancient Greeks were 
not nationally-minded, they were animated by a spirit of intense patriotism. 
'The modern nation-state, however, arose only in the sixteenth century; and 
with its rise an International system eame inzo being. "These nation-states 
at once created instruments of war, such as stending armies, and instruments 
of peace, such as diplomais. Owing to unrestricted state-sovereignty, war 
has been difficult to control and a state of international anarchy has existed. 
“Peace has meant to most European peoples simply the intervals between 
wars." It isnot enough, the authors states, for civilized peoples to hate war. 
If they are to eliminate it they must realize that states go to war to defend 
“reasonable” interests. “If, however, all parties to a dispute recognize that 
each has a reasonable case, they will already be in the state of mind which 
produces negotiation or judicial procedure, not war." Further chapters dis- 
cuss diplomatic methods, international organization, disarmament, and the 
Far East. The author employs many historical analogies but overlooks many 
perplexing economic problems. Although the volume is too elementary and 
fragile for the serious student, it may prove useful for beginners in the field 
of world politics. RAYMOND L. BUELL 


The United States and the Caribbean Area. By Dana G. Munro. (Bos- 
ton: World Peace Foundation, 1934. pp. vii, 322. Index. $2.00.) The 
record of our relations with Cuba, Haiti, the Dominican Republic and the 
republics of Central America are here set forth in detail but without attempt- 
ing much critical comment. The period covered is approximately from the 
beginning of the present century up to the present time. Events follow one 
another so rapidly in the Caribbean area that the ordinary observer soon for- 
gets the origin of the particular struggle. An objective summary such as that 
which Professor Munro here gives us is an indispensable aid to an appreciation 
of what has come to be called “current events.” Sufficient documentation is 
given in order that the student may readily pursue further inquiry. An inter- 
esting commentary upon the policy of non-recognition used as a diplomatic 
weapon is contained in tae part of the book referring to the countries of Cen- 
tral America. It was practiced even during the Wilson administration during 
which a formulation of general policy was attempted in restricted form after 
the Tinoco revolution in Costa Rica. Our government announced that it 
“would not give recognition or support to any government which may be estab- 
lished unless it is clearly proven that it is elected by legal and constitutional 
means” (p. 206). Indeed no new government was recognized there for over 
three years. The author presents the arguments on both sides for the 
adoption of such a policy but does not indicate his own conclusion. 

ÅRTHUR K. KUEN 
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La Petite Entente. By V. M. Radovanoviteh. (Paris: A. Pedone, 1983. 
pp.i,65.) This historical, political, analysis aims to be a precise exposition 
of the legal status of the Little Entente, together with such facts relating to 
its development as bear upon that legal status. Dr. Radovanovitch has given 
concisely the development of its crganization, step by step, up to the present 
until he reaches his conclusion. By this conclusion the Little Entente legally 
is not a “federal state” nor a “confederation of states” although it resembles 
the latter more than the former, but, lacking certain elements belonging to 
the one or the other, it must be characterized as a special type, sui generis, 
unknown in international law up to the present but with potentialities of great 
moment for the working out of peace by security in Europe and in the world. 

ÅRTHUR I. ANDREWS 


Du Domaine d' Application de la Régle “Locus Regit Actum.” By Edouard 
Silz. (Paris: Librairie Générale de Droit et de Jurisprudence, 1933. pp. 
462.) Continental treatises on the Conflics of Laws contain frequently a 
chapter entitled locus regit actum, by which is meant that a legal transaction 
is valid, as regards formal requisites, if it satisfies the law of the place where it 
took place. Much has been written concernirg the origin of the maxim, its 
nature and application. One of the most eontroverted questions in. conti- 
nental law is whether locus regit actum is mandatory or permissive. Much 
doubt exists also concerning the meaning of “formal” requisites, and the 
branches of law to which the maxim applies. The French courts are in the 
habit of using the maxim on all sorts of occasions. For example, in the matter 
of contracts they frequently resort to it when the issue relates to the “intrinsic” 
~~ aidity. of contracts, or to the means by which they may be proved. It may 
be found also in the field of procedure and execution and with respect to other 
acts within the domain of publiclaw. The author’s main objective is to show 
the impropriety of stretching locus regit actu over such an extensive area 
and to point out its proper sphere of applicazion. Three-fourths of the work 
are devoted to the former task and only one-fourth to the latter. The princi- 
pal conclusions reached are: (1) that locus regit actum does not deserve the 
importance generally attributed to it in Frenzh law, and (2) that its authority 
in France rests upon the will of the French legislator and not upon some inter- 
national sanction. Both are rather obvious, and it would be difficult to 
understand such elaborate treatment of the subject, but for the confusion with 
reference to the matter existing in French thought. Ernest G. LORENZEN 


Taxation of Foreign and National Enterprises. Vols. II-V. (Geneva: 
League of Nations Publications Dept., 1933. Boston: World Peace Founda- 
tion, 1933. Vol. II, pp. 467, $3.50. Vol. III, pp. 254, $2.50. Vol. IV, pp. 
219, $2.00. Vol. V, pp. 78, $1.10.) These volumes conclude the report on an 
enquiry conducted by Dr. Mitchell B. Carroll for a subcommittee of the 
Fiscal Committee of the League of Nations, mention of the first volume of 
which was made in this JOURNAL in January, 1983. Vol. II covers Austria, 
Belgium, Czechoslovakia, Free City of Danzig, Greece, Hungary, Italy, 
Latvia, Luxemburg, Netherlands, Roumanie, and Switzerland; while Vol. HI 
includes British India, Canada, Japan, Mexico, Netherland East Indies, 
Union of South Africa, Massachusetts, New York and Wisconsin. "The anély- 
sis of each of the twenty-six countries covered by the enquiry includes (1) & 
general description of income tax systems, (2) a consideration of the applica- 
tion of income tax laws to foreign and naticnal enterprises, and (3) a survey 
of the methods of allocating taxable income. In Vol. IV, Dr. Carroll presents 


420- THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


2n exhaustive analytical summary of the lay and practise in the countries 
covered, followed by his own recommendaticas. In presenting his conclu- 
sions es to the prerequisites for a régime of alleeation to prevent double taxa- 
tion of the income of business enterprises, Le rejects the contention ‘that; 
uniform principles are impossible of formulation in view of the different eco- 
nomic circumstances of the various states. Cn the contrary, he insists that 
his study shows the essential legal principles of allocation to be much the same 
 inthecountries surveyed; that the establishment of a general régime of alloca- 
tion depends upon finding a uniform principle of jurisdiction, and that this 
: uniform principle can be applied to those situations which commonly give rise 
. to double taxation. Vol. V, entitled “Allocation Accounting for the Taxable 
Income of Industrial Enterprises," consists of a discussion by Dr. Ralph C. 
Jones of some accounting aspects of various methods of allocation of income. 
The results of the enquiry were available to the Fiscal Committee of the 
League of Nations when it drafted the convertion for the Prevention of the 
Double Taxation of Business Income, which was adopted June 26, 1926. 
Wauter H. C. LAVES ~ 


The Miangas Arbitration. By W. J.B. Versfelt. (Utrecht: Konak en 
Zoon, 1933. pp. vi, 156.) In this monograpi Judge Huber's award in the 
Miangas (Palmas) Tsland arbitration case is analyzed by a Dutch scholar. 
While agreeing with the decision of the arbitrator, Dr. Versfelt dissents from’ 
the reasoning of the award at several points He rejects the arbitrator’s 
theory of inter-temporal law and its corollary, the distinction between the 
creation and existence of rights. He further cisagrees with the arbitrator in 
recognizing prescription as a basis for title, asserting that it has no basis:in-- 
international law. Dr. Versfelt takes the pcsition- that the conclusion ‘of 
treaties by the East Indies Company with the native princes created an orig- 
inal though inchoate title, which title was strengthened by effective occupa- 
tion in the years preceding the alleged cession ofthe island to the United States 
by Spain. Dr. Versfelt is in agreement with tl= arbitrator in dismissing con- 
tiguity as a basis for territorial sovereignty. i AMRY VANDENBOSCH ' 


Die nichtkriegerische militärische Gewaltmossnahme. By Ludwig Keller. - 
. (Berlin: Franz Vahlen, 1934. op. viii, 137. Rra. 7.80.) Treaties which 
purport to make war illegal have brought into relief recently the rather sur- 
prising question: What is war? Very little hag been written in answer to this 
question, and this monograph by Dr. Keller is a valuable contribution to the 
study. He attempts to differentiate war from exts of force which are not war, 

and to relate them to the modern obligations nct to go to war, dealing: partic- 
ularly with reprisals and self-defense. He males a valuable contribution by 

his wide survey of the literature of the subject. He concludes that both war 

and other acts of force have served functions in the past for which substitutes 

must be provided by the new system; and thet while arbitration and joint 

execution may compensate for other uses of fores, war can not be compensated 

for except by giving life to Article 19 of the Covenant. 

Report of the Commission on the Coórdinatior of Efforts for Peace. (Obér- 
lin: Administration Bldg., 1933. pp. x, 99. 254.) Considering the enor- 
mous number of organizations in the United Stazes working in every direction 
for war, or against peace, a commission to cosrdinate these efforts is most - 
interesting. The report lists, as a matter of fact, 310 such organizations, in- 
cluding among them several whose purpose is to coórdinate the efforts of 
others! It also summarizes, very briefly, the pesitions of the various organi- 
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zations on many points dealing with their objectives, motives, attitudes to- 
ward specific problems, and activities in general. It is a very useful report 
as it stands; it is to be hoped that the investigation will be continued, and that 
an exhaustive study will be published later. The Chairman is President 
Ernest E. Wilkins, of Oberlin University. CLYDE EAGLETON 


La Politique et la Jurisprudence de la Société des Nations, du début de 1932 
au début de 1933. By Jean Ray. (Paris: Eecueil Sirey, 1933. pp. 102. 
Index. Fr. 15.) This is a third supplement to the author’s well-known 
Commentaire du Pacte, published in 1930, and it follows the form of the pre- 
vious volumes. The work of M. Ray has become indispensable to any person 
who would follow the development of the Leagues of Nations, and it is gratify- 
ing to have it kept up to date. Unfortunately, no study exists in English 
which is comparable to it, or to the admirable vclumes published by Schiicking 
and Wehberg in German. 

A Manual of International Law, with epitomes of leading cases and conven- 
tions. By S. Jackson. (London: Sweet and Maxwell, 1933. pp. viii, 163. 
5s.) This book was designed “to cater for the needs of those University 
students reading the subject for Schools or Finals.” In the main, it sticks to 
the beaten paths. The quality of the work can be judged by the statement 
that the Permanent Court of International Justice “is open to Members of 
the League, though a Member State may urge tne cause of ris subjects against 
another State before the Court.” It would be s reflection on the English Uni- 
versities to think that this volume could meei the needs of their students; for 
students in American Universities it would be useless. 

Du Droit de Paix (De Jure Pacis). By C. van Vollenhoven. (The Hague: 
Martinus Nijhoff, 1932. pp. xii, 251. Index. Gld.4.) The death of Pro- 
fessor van Vollenhoven has been a shock to the whole world of juristic letters. 
The spirit which brought to him such universal respect while he lived con- 
tinues to shine through the pages of this valume, in which he reviewed the 
larger objectives of the law of peace during eight hundred years. It was an 
ambitious task even for one of his broad learring, a task which in the hards of 
most scholars would have come to grief. Seen through his eyes, each of five 
periods of the history throbs with hopes entertained and left unrealized. The 
facts, which he summarizes so brilliantly, made time and again opportunities 
which led only to deceptions. Writing in 1933, he found “the indispensable 
solution for the ushering in of a régime of durable international peace” ready 
at hand in the Covenant of the League of Nations; a realization of the prin- 
ciple embodied in Article 11 of the Covenant “would const:tute truly, for the 
first time in the world’s history” a condemnation of war. Clear-eyed, sa- 
gacious, wise, he saw the dangers as plainly as he saw the facts. His vclume 
closes with an outline of the hopes of 1932, bopes which have been dashed 
aad in 1934. He may have passed more happily then. 

Maxey O. Hupson 


Le Caractère Étatique de la Ville Libre de Dantzig. By Juljan Makowski. 
(Warsaw: Privately published, 1933. pp. 57.) Dr. Makowski, Professor 
of International Law at the School of Political Science in Warsaw and head of 
the Treaty Section of the Polish Foreign Ofies, sets as the aim of his study 
the éxamination of the question “whether the Free City of Danzig is a state 
from the point of view of international law" tp. 3). His conclusion is that 
such is not the case but that, instead, the Free City is “a municipal corpora- 
tion which forms an integral part of the soverei gn system of the Polish State" 
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(p.6). He buttresses his opinion by an imposing array of quotations from 
treaties, especially the Treaty of Versailles, documents of the League of Na- 
tions and the Permanent Court of International Justice, and publicists of 
various nationalities. To refute Dr. Makowski’s thesis point by point is im- 
possible here for lack of space. However, it should at least be noted that his 
claim that Poland “exercises . . . the supreme authority concerning her [the 
Free City’s] foreign relations” (p. 20) is contrary to the decisions of the High 
Commissioner of the League of Nations and advisory opinions of tae Perma- 
nent Court. Dr. Makowski's denial that the *ree City possesses statehood in 
the international legal sense of the term :s partly due, it appears, to his narrow 
interpretation of the term; he declares, e.g., tkat the British Dominions “lack 
completely the character of states" (p. 37). His extreme conclusion as to the 
legal status of the Free City of Danzig was unconvincing when first advanced 
in 1923, and has since become untenable as the result of various decisions of 
the High Commissioners and the Council of the League, communications and ` 
opinions of the Permanent Court, and official acts of the Polish Government 
itself. An appendix listing briefly the opinions of some 65 publicists concern- 
ing the legal status of the Free City is a valuable feature of the book, espe- 
cially as it includes publications in the Polish Language. 

La Question de Dantzig. By Georg Crusen, Waclaw Makowski, and André 
Tibal. (Paris: Publications de la Conciliation Internationale, 1933. pp. vi, 
107.) Dr. Georg Crusen, retired Chief Justize of the Free City cf Danzig, 
opens this composite study of the vexed question of Danzig with a concise ac- 
count of the establishment of the Free City as & compromise of the Paris Peace 
Conference. He follows it with a description of the cares and anxieties of the 
Danzigers concerning their legal, political, and economic status. Professor 
Waclaw Makowski, of the University of Warsaw, a former Minister of Justice, 
gives the Polish point of view concerning these problems. Both authors state 
their respective case well and without great exeggeration, though Dr. Makow- 
ski makes the curious claim that the Danzigers possess a non-German na- 
tionality, not merely in the legal senses, which is in a class with that of 
Switzerland (p. 52). Both authors conslude that collaboration between the 
Free City and Poland is the way out of the existing great difficulties, but each 
one indisates that it has been prevented heretofore by the actions of the other 
party. (It should be noted that after the Nazis took over the government of 
the Free City in the summer of 1938, a good beginning was made toward better 
relations with Poland). Professor André Tibal, of.the University of Nancy, 
who occupies the chair of the European Center of the Carnegie Endowment, 
discusses various points brought up by the preceding authors. He furnishes 
additional facts and interpretations which put several claims of both Danzig 
and Poland in a new light. He gives a realistic and balanced description of 
the Danzig question. The reader benefits greatly by his great knowledge of 
the subject and his highly developed serse of objectivity. Wherever he has 
to correct or re-interpret the claims of either side to the controversy, he does 
so in a most tactful and happy but effective wey. 

Die Verfassung der Freien Stadt Danzig. By Dr. Reiss. (Danzig and 
Berlin: Georg Stilke, 1931. pp. xxxix, 222.) The Constitution of the Free 
City of Danzig is a document of singular importance in the field of interna- : 
tionallaw and organization. Drawn up by the representatives of the Free 
City and in agreement with a High Comraissioner of the League of Nations, it 
was placed under the "guarantee" of the League, in accordance with Article 
103 of the Treaty of Versailles. Its text was changed by the Constituent As- 
sembly in compliance with the express wishes of the League Council. Ac- 
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cording to its Article 49, it can be amended only with the consent of the League. 
Dr. Reiss’ commentary on this Constitution (as amended in 1930) is boith 
comprehensive and detailed. It contains references to the (partly unpub- 
lished) minutes of the constitutional drafting committees and the Constituent 
Assembly; to the constitutions of the German Reich and several Länder; 
governmental practices, laws, administrative regulations, and court decisions 
of both Danzig and Germany ; to the Treaty of Versailles, treaties and agree- 
ments of Danzig with Poland; the decisions of the High Commissioner and the 
Council of the League, and the writings of publicists. A chronological table 
of constitutional developments in the Free City, an extensive bibliography, 
and a good index are very helpful. As a whole, the book is an excellent work 
which testifies to the author’s great legal knowledge and ability. Concerning 
constitutional provisions of international significance, however, the author 
limits himself too much to presenting views very similar to those maintained 
by the Government of Danzig. The usefulness of the work would have been 
greatly increased if he had given more spase and discussion io important 
divergent views and interpretations. 
JOHN Brown Mason 


Dokumente zur Weltpolitik der Nachkriegszeit, Heft 2: Abrüstung und 
Sicherheit. By Otto Hoetzsch and W. Bertram. (Leipzig and Berlin: B.G. 
Teubner, 1932. pp. vii, 142. Rm. 2.80.) This is the second number of a 
series of annotated original documents on post-war politics, the series being 
designed, according to the editor, for both academic and practical purposes. 
The collection in this number contains twenty-two documents, beginning with 
those artieles of the League of Nations Covenant which refer to disarmament 
and security and covering in order all subsequent resolutions, agreements, 
pacts and protocols, proposals, memorandums and treaties, which mark the 
attempts to bring about a reduction, limitaticn and control of armaments and 
at the same time satisfy the demands of certain states for national security. 
The period covered is from 1919 to 1932., An appendix is added containing 
a convenient chronology of the most important conferences of this period, 
and there is also a good bibliography. It is well edited, is a valuable collec- 
tion of sources on international law and relations, and will be found useful 
for the teacher, writer, student and historian of this period. 

Mitteilungen der Deutschen Gesellschaft für Völkerrecht, Heft 12. Edited 
by Walter Simons. (Berlin: Carl Heymanns, 1983. pp. xvi, 289. Index. 
‘Rm. 7.) This volume contains a complete record of the proceedings of the 
annual meeting of the German Society of International Law which held its 
session at Cassel, September 22-25, 1932. Ir. a brief introduction, Dr. Simons 
reviews the tendencies and difficulties encountered in all voluntary, cultural 
and scientific associations to become deflected Irom their true purpose by be- 
coming nationalized, because of lack of support from private sources and the 
consequent dependence upon state subsidies. It is interesting to note that, 
writing his introduction in March, 1933, the editor could still express the hope 
that the society would remain independent and, while willing to coóperate 
and give information to the officials of the Reich, if they so desired, would 
continue the pursuit of scientific investigation and discussion. Limitation of © 
space forbids details, but the chief subjects, very ably discussed by leading 
jurists were: “The Disarmament Problem” (Schiicking) ; “The International 
Protection of Private Property during Peace” (Bruns, Schindler, Kraus, 
Verdross, Martius); "International Law Education of Jurists" (Schwister, 
Fleischmann) ; "Juristic Persons in International Law” (Gutzwiller, Geiler, 
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Rühland, Wegner). It is an informing volume in which the reader will find 
every subj ect discussed from various viewpoints. 

Die Rechtsgrundlagen der Beziehungen zuischen Danzig und Folen, Heft 
66. (Wissenschaftliche Beiträge zu Aktuellen Fragen.) By Viktor Bóh- 
mert. (Berlin: Emil Ebering, 1933. pp.71. Rm.3.) The title accurately 
suggests the general contents of this pamphlet; in particular we have a legal 
discussion of Poland's aecess to the sea, the Versailles Treaty anc the Paris 
Treaty (November 9, 1920), the legal status of Danzig as established by the 
World Court decisions, and an appendix containing extracts from the most 
important of these decisions and also from the treaties which deal with the 
position of Danzig in international relations. Valuable in clarifying some of 
the disputed points of the Danzig-Polish question. 

Die neuen Verträge der Schweiz über die 7ollstreckung von Zwilurteilen. 
By W. Stauffer. Les Conventions conclues var la Suisse avec P'Altemagne, 
l'Autriche et la Tchéco-Slovaquie concernant la reconnaissance et l'exécution 
des jugements civils. By Max Petitpierre. (Zürich-Leipzig: Orell Fiisshi, 
1933. pp. 67. Fr. 2.50, Rm. 2.) This pamrhlet contains two excellent ad- . 
dresses commenting upon the three new treaties for the execution of civil judg- 
ments between Switzerland and the three ccuntries mentioned in the title. 
Switzerland began the reconstruction of her system of these judgments in 
1926, and the three treaties which form the basis of this pamphlet were pre- 
sented to the Swiss Association of International Law at its session of the 15th 
of March, 1931. These treaties, which are published in the appendix in both 
German and French, represent an advance over all preceding treaties on this 
subject and may well serve as a model for other states. 

Die Krise des zwischenstaatlichen Denkens. By Herbert.Kraus. (Góttin- 
gen: Vandenhoeck & Ruprecht, 1933. pp. 52. Rm. 2.80) In this very 
interesting study, Professor Kraus discusses tte question: What is wrong with 
modern internationalism? or, in other words, Why do all attempts to achieve 
international order end hopelessly in a blind alley? Briefly summarized, the 
author finds two chief reasons: the first lies in the general change of thought 
in which too little attention is given to the modern conception of the state, 
and the second, more important still, in what he calls “the violation of the 
law of historical succession,” the most conspicuous of this violation being the 
Versailles Treaty. Documentary force is given to the discussion in an ap- 
pendix containing Hitler’s speech on foreign policy of March 23, 1933, a mem- 
orandum, never officially published, but printed in the Deutsche A ligemeine 
Zeitung of April 1, 1933, and the propcsal 3f MacDonald to the General 
Commission of the Disarmament Conferenze on Merch 16, 1933. This 
is a study in Realpolitik, and is of special interest because it is the first 
attempt by an eminent German scholar to explain the international law 
conception of German National Socialism. But it is more than an ex- 
planation. Dr. Kraus also discusses tendencies and proposals toward a better 
world order. 

Die Dynamik des revolutionären Staatsrechts, des Volkerrechts und des 
Gewohnheisrechts. By Franz A. Miillere‘sert. (Munich and Leipzig: 
Duncker & Humblot, 1933. pp. 70. Rm. 2.40.) A purely theoretical 
discussion of the three fundamental concepts of law mentioned in the title, 
but not so much upon the theory of law in the abstract as upon service and 
function. l 

Die rechtliche Ordnung des internationaler. Luftverkehrs in der Schweiz. 
By Fritz Hess and Edmond Pittard. (Ztirica: Orell Füssli, 1933. pp. 55. 
Fr. 2, Rm. 1.60.) Dr. Hess devotes himself primarily to a survey of the his- 
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tory and content of the prevailirg international aviation laws in Switzerland, 
while Professor Pittard confines himself largely to the future development of 
these laws. From this division of the subject between the two authors, it fol- 
lows that the part contributed by Dr. Hess should deal largely with the publie 
phase of the accepted legal order, while that by Professor Pittard, dealing 
with future development, would place more emphasis upon the unsolved prob- 
lems arising under the prevailing law, and especially those involving private 
international aviation-law. And that is precisely what they have done, and 
have done it well. 

La Nationalité de la femme mariée. By Georges Sauser-Hall. (Zürich and 
Leipzig: Orell Füssli, 1933. pp. 44. Fr. 1.50, Rm. 1.20.) Professor Sauser- 
Hall has here given us & very clear and thoughtful exposition of the nation- 
alitv of the married woman, based on the most recent laws and conventions. 
Viewing the question primarily from the tendencies indicated in Swiss legis- 
lation, the author favors the maintenance of zhe classic system of associating 
the woman with the nationality of the husband, but with some modifications 
to protect the woman in all cases involving her most important rights, and, in 
the meantime, improving conditions by a revision of the marriage regulations 
of private international law. 

Reformvorschlige zum Seekriegsrecht. By Peter Albert Martini. (Berlin 
and Bonn: Ferd. Diimmlez, 1982. pp. 32. Em. 2.25.) This pamphlet of 
32 pages on “Reform Proposals of the Law of Marine Warfare” contains more 
solid thought than most volumes containing ten times this number of pages. 
Instead of allowing the distinction between beliigerents and neutrals to face, 
Dr. Martini would draw the line between the two more distinctly. In other 
words, he is a defender of neutraity. “The new prize law will be based upon 
the enemy character of the vessel. The character of the cargo will be disre- 
garded. The domicile prinziple will apply." And further: “The armed mer- 
chant vessel is a bastard. A complete solution is necessary, for I regard all 
attempts to restore armed merchant vessels to purely merchant vessels as fu- 
tile as long as England and America insist upon retaining armed merchant 
vessels.” He therefore concludes that all vessels of a belligerent state, in case 
of doubt, should be regarded as war vessels and be dealt with accordingly. 
The author has written a stimulating pamphlet which throws light in dark 
places. KARL F. GEISER 
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LEGAL ASPECTS OF THE JAPANESE PRONOUNCEMENT IN 
RELATION TO CHINA 


By CHARLES CHENEY HYDE 


Hamilton Fish Professor of Internaticnal Law and Diplomacy, 
Columbia University 


In April, 1934, Mr. Eiji Amau, understood to be the official spokesman of 
the Japanese Foreign Office, made public a statement of which, according to 
the New York Times of April 21, the following is said to be an authentic 
translation: 


Owing to the special position of Japan in her relations with China, 
her view and attitude respecting matters that concern China may not 
agree at every point with those of foreign nations, but it must be realized 
that Japan is called upon to exert the uzmost effort in carrying out her 
mission and fulfilling her special responsibilities in Eastern Asia. 

Japan has been compelled to withdrew from the League of Nations 
because of failure to agree in opinions on the fundamental principles of 
preserving peace in Eastern Asia. Although Japan's attitude toward 
China may, at times, differ from that of foreign countries, such a differ- 
ence cannot be evaded, owing to Japan's position and mission. 

It goes without saying that Japan at all times is endeavoring to 
maintain and promote friendly relations with foreign nations, but at the 
same time we consider it only natural that to keep peace and order in 
Eastern Asia we must even act alone on our own responsibility, and it is 
our duty to do so. At the same time there is no country but China that 
is in a position to share with Japan the responsibility for the maintenance 

* of peace in Eastern Asia. Fd 

Accordingly, the unification of China and the preservation of her ter- 
ritorial integrity as well as the restoration of order in that country are 
most ardently desired by Japan. History shows that these can be at- 
tained through no other means than the awakening and the voluntary 
efforts of China herself. 

We oppose, therefore, any attempt on the part of China to avail 
herself of the influence of any other country in order to resist Japan. We 
also oppose any action taken by Chins caleulated to play one Power 
against another. Any joint operations undertaken by foreign Powers, 
even in the name of technical and financial assistance, at this particular 
moment after the Manehurian and Shanghai incidents, are bound to 
acquire political significance. | 

Undertakings of such a nature, if ‘carried through to the end, must 
give rise to complications that might eventually necessitate the discussion 
of problems like the division of China, which would be the greatest pos- 
sible misfortune to China and at the seme time would have the most 
serious repercussions upon Japan and Eastern Asia. 

Japan, therefore, must object to suca undertakings as a matter of 
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principle, although she will not find it necessary to interfere with any 
foreign country’s negotiating individually with China on questions of 
finance or trade as long as such negotiations benefit China and are not 
detrimental to peace in Eastern Asia. 

However, the supplying to China of war planes, the building of air- 
dromes in China and the detailing of military instructors and advisers to 

` China, or the contracting of a loan to provide funds for pclitica! uses 

would obviously tend to alienate the friendly relations between Japan 
and China and other countries and tc disturb the peace and order of East- 
ern Asia. Japan will oppose such projects. 

The foregoing attitude of Japan should be clear from the policies she 
has pursued in the past, but on account of the fact that positive move- 
ments for joint action in China by foreign Powers, under one pretext or 
another, are reported to be on foot, it is deemed not inappropriate to re- 
iterate her policy at this time. 

Shortly thereafter, statements from higk and authoritative J apanese 
official sources purported to explain and mterrpret the statement quoted. As 
a revelation, however, of conduct on the part of China which Japan asserts 
the right to thwart, it is not understood to have been contradicted. Regard- 
less, therefore, of the terms in which Japanese statesmen describe the contem- 
plated policy, Mr. Amau’s statement is believed to be of utmost concern to | 
the world at large. It should be possible, even here in the United States, to 
examine in a judicial spirit the legal aspect of what it involves. In embark- 
ing upon such a task, one must avoid the diverting theme of diplomacy, and 
without venturing to impute particular motives to those controlling the for- 
eign policy of any state, confine the endeavor to an appraisal of facts and of 
legal consequences of them. What follows marks such an attempt. 

The statement announces that the “spacial position" of Japan in her rela- 
tions with China are productive of a viewpoint and attitude respecting mat- 
ters concerning that country which may not agree at every point with those of 
“foreign nations,” and that J apan is called upon to exert the utmost effort 
in carrying out her mission and fulfilling her special responsibilities in East- 
. ern Asia. This is followed by the assertion that in order to keep peace and 
order within that area Japan must even act alone on her own responsibility, 
and that it is her "duty" to do so? Accordingly, it is maintained that there 
is no country but China that is in a position to share with Japan responsibility 
for the maintenance of peace in Eastern Asia. 

The assertion that a state may deem it proper as well as wise to act alone 
on its own responsibility in relation to tae conduct of other Powers of other 
continents towards areas and countries in relative proximity to itself finds 
obvious precedent in the conduct of the Uniced States in pursuance of the 


1 See statement attributed to Mr. Saito, Japanese Ambassador at Washington, April 23, 
1934, New York Times, April 24, 1934; address by Ambassador Saito at Chicago, May 21, 
1934, id., May 22, 1934; statement by Mr. Hirota, Japanese Foreign Minister, given to the 
American Embassy at Tokyo, as reported in the New York Times, April 28, 1934. 

1 No comment is sought to be made on Mr. Amau’s words touching the relationship of 
his country to the League of Nations. 
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Monroe Doctrine. On grounds of self-defense the United States has for a 
long period asserted the right to oppose the acquisition by any non-American 
Power of any fresh territorial control over American soil by any process.’ 
Moreover, it has done so on its own responsibility, denying any obligation to 
permit the exercise of this assertion of right to be modified or impaired by 
agreement with any Latin-American or other state. A sense of its own de- 
fensive requirements prevents any admission by the United States that such 
an assertion constitutes unreasonable interZerence with the political inde- 
pendence of an American state, should it desire to transfer territory to a non- 
American Power. If it be contended that the defensive requirements of the 
United States do not invariably appear to forbid such a transfer, the response 
‘may be anticipated that the restraint upon the political independence of the 
American state wishing to transfer territory has become theoretical or aca- 
demic in character, because no prospective grantee in another continent is 
disposed to seek a transfer of territory in opposition to Washington. Without 
discussing the merits of the North American stand, it suffices to observe that 
it affords in part an interesting replica, at least in point of theory, of the Japa- 
nese argument that has been quoted. Later, the question will present itself 
whether Japan may have, by agreement, lessened her freedom to take a like 
stand in her relations with China. 

Japan lays stress upon her “special position? in her relations with China. 
It will be recalled that through an exchange 0: notes, November 2, 1917, be- 
tween Secretary Lansing and Viscount Ishii, the Japanese Ambassador on 
special mission to the United States, it was declared that “territorial pro- 
pinquity creates special relations between ccuntries,” and that consequently 
the Government of the United States recognized that Japan had special inter- 
ests in China, particularly in the part to which her possessions were contiguous. 
The two governments denied that they had any purpose “to infringe in any 
way the independence or territorial integrity of China,” and they declared, 
furthermore, that they always adhered to the principle of the so-called “open 
door” or equal opportunity for commerce and industry in China. They de- 
clared, moreover, that they were opposed to the acquisition by any govern- 
ment of any special right or privileges that would affect the independence or 
territorial integrity of China, or that would deny to the subjects or citizens of 
any country the full enjoyment of equal oppartunity in the commerce and in- 
dustry cf China. — 

The ishii-Lansing Agreement was terminated through an exchange oi 
notes on April 14, 1928, in terms that referred to the notes of 1917 “as cancelled 


3 “Properly understood, it [the Monroe Doctrine] is opposed ... to the acquisition 
in any menner of the control of additional territory in this hemisphere by any non-American 
Power." (Charles E. Hughes, “Observations on the Monroe Doctrine," this JOURNAL, 
Vol. 17 (1923), p. 615.) 

‘United States Treaties, Vol III, pp. 2720-2722; this JOURNAL, Supplement, Vol. 12 
(1918), p. 1. See also, Mr. Bryan, Secy. of State, to the Japanese Ambassador at Washing- 
ton, March 13, 1915, U. S. For. Rel., 1915, pp. 105, 110. | 
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and as of no further force or effect.” 5 Thereefter it ceased to be operative as - 
a compact. Nevertheless, the acknowledgment made by the Wilson adminis- 
tration in 1917 touching a iact—that territorial propinquity creates special 
relations between countries, and recognizing that Japan had special interests ` 
in China, particularly in the part to which har possessions were contiguous, 
had a significance that was not to be measured or limited by the termination 
of the agreement in which it found expression. It put it out of the mouth of 
the United States to assert that Japan lacks a special interest in China, or that 
the invocation of the principle which attributes a special interest to territorial 
propinquity is unreasonable, or that the possession of such an interest is in- 
compatible with the independence of the country in relation to which it is 
asserted. —— 

The Japanese statement refers to. the preservation of the territorial in- 
tegrity of China as well as the restoration of order in that country as objectives 
“most ardently desired by Japan," and makes announcement that they can . 
only be attained through voluntary Chinese effort. It is then contended that 
Japan must “therefore” oppose the attempt or: the part of China to avail her- 
self of the influence of any other country in order to resist Japan. It is said 
that Japan opposes also action by China calculated to play one Power against 
another. Again, itis said that joint operations undertaken by foreign Powers, 
even in the name of technical and financial assistance, at such a time as the 
present (after the Manchurian and Shanghai incidents), are bound to acquire 
political significance. Hence, it is maintained that such undertakings must 
give rise to complications that might eventually necessitate discussions of 
problems such as the division of China, a matter of misfortune to that country, 
and productive also of “the most serious repercussions upon Japan and Eastern 
Asia.” It is thus implied that the strengthening in a military sense of China 
by outside Powers spells Chinese resistance to Japan; and the conclusion is 
reached that Japan must on grounds of self-defanse resist such a strengthening 
that is bound, in its judgment, to produce such a result. The Japanese con- 
tention in this connection is both explained and elaborated. Thus, it is said 
that interference.is not to be anticipated with foreign negotiations in China 
on questions of finance or trade, in so far as thay are “not detrimental to peace 
in Eastern Asia.” On the other hand, the su»plying to China of war planes, 
the building of airdromes in that country, and the detailing of military in- 
structors and advisers to China, as well as the contracting of loans to provide 
funds for political purposes, would, it is said, "obviously tend to alienate the 

friendly relations between Japan and China and other countries, and to dis- 
 turb the peace and order of eastern China.” It is added that “Japan 
will oppose such projects.” It will be observed that the acts on the part of 
China which it is declared that Japan seeks to proscribe are of two kinds, those 
of a political character expressed in efforts to play one Power against another, 


5 United States Treaties, Vol. III, pp. 3825-3826; this JOURNAL, Supplement, Vol. 17 
(1923), p. 187. | 
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and those which mark the acquisition of military and perhaps political 
strength. 

The statement generally inspires certain questions of law that are not 
irrelevant. First of all, has a state a right to prevent another that is not under 
its wardship, and whose independence is acknowledged, from strengthening 
its military sinews on the ground that the mere acquisition of such strength 
will render the latter dangerous to the former? Following a war between 
neighboring Powers, the victor, if there be one, may be expected to dernand 
that the treaty which registers the terms of peace shall afford security from 
attack otherwise to be anticipated by its former enemy. Nevertheless, the 
achievement of the victor over its antagonist that is productive of a treaty 
yielding security against attack is hardly indicative of what, in times of peace, 
a strong Power may demand of a weaker neighbor, despite anticipated opposi- 
tion from the latter. Political independence is not a fiction. It is regarded 
as the possession of what are in fact the most favored nations, and gives them 
kinship and similarity in freedom from external control. It is true that the 
maintenance of such a status imposes vast burdens upon the state that would 
claim continued enjoyment of it. The price to be paid is always a heavy one. 
A country that demands respect for its political independence is expected to 
possess the power and show the determination to respect its obligations to the 
outside world, and in particular to those states with which it has most frecuent 
contacts, economic, geographical or otherwise. Failure in this regard is bound 
to encourage aggrieved states to question its right to continued membe:zship 
in the most favored nation class, and to breed the attempt to demote it in rank. 
The United States itself has made such attempts, employing military force to 
cause a weaker neighbor to accept wardship for a protracted period.® 

The most unsatisfactory aspect of such procedure is the circumstance 
that the country which is compelled by whatsoever process, even in time oi 
. peace, to accept a treaty that produces its loss of independent status, finds 
itself thereafter without means of denying effectively the validity of what 
has taken place. Thus, the law of nations today seemingly permits an anoma- 
lous situation, in that while proclaiming or acknowledging freedom of an 
independent state from external control, it fails at the same time to shield 
such a member of the international society from the impairment of status if 
an outside state can by any means force it to accept a régime that marks 
subordination and produces wardship. At the present time, there is no means 
whereby the losing state is assured of any impartial consideration or determi- 
nation of the question whether its conduct or its disposition or its weakness asa . 
territorial sovereign sufficed to render inequitable or unjust the demand that 


‘See treaty between the United States and Haiti of Sept. 16, 1915, United States 
Tréaties, Vol. ITI, p. 2673; this JOURNAL, Supplement, Vol. 10 (1916), p. 234. Also, in this 
connection, Inquiry into Occupation and Administration of Haiti and the Dominican Repub- 
lic, Report of Senate Investigating Committee, S. Doc. No. 794, 67th Cong., 2d Sess., pp. 
335, 355, 393-394. 
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its political independence or most-favored-nation status be given up. These, 
considerations press hard upon, and demand explanation of assertions to the 
effect that an independent state enjoys, as an incident of its status, the right 
not to agree to what is unacceptable.? A realistic approach to the problem 
in the light of the rough methods of solving it that are revealed in the practice 
of nations establishes that in the last analysis aggrieved and oftentimes power- 
ful states themselves determine when a weaker neighbor has by any process 
lost requisite power and disposition to pay the price for freedom from external 
control. An aggrieved state in many situations not only indicts its neighbor, 
but also proceeds to pass upon its alleged shortcomings, to determine its guilt, 
and to impose, if need be, a penalty upon it. This circumstance serves to 
accentuate the extent of the price to be paid for independence rather than the 
scope of the privileges that go with such a status. It brings home to statesmen 
and publicists in every land the relentlessness of the principle that a state once 
deemed to lose its grip in satisfying obligations growing cut of sovereignty 
over territory will be estopped from denying the propriety of external means 
that are taken to put its house in order. 

While Mr. Amau adverts to the unification of China and the preservation 
of her territorial integrity “as well as the restoration of order in that country,” 
he does not allege that China has failed to meet the ordinary tests of inde- 
pendent statehood, and should, therefore, be demoted in rank. Even his 
reference to the maintenance of peace in Eastern Asia, with the implication 
that such maintenance depends upon the good offices of Japan, is not made 
the foundation of such an allegation. Again, his reference to the &wakening 
of the voluntary efforts of China herself does not imply that those awakened 
efforts are unlikely to be adequate to enable China to meet the normal! re- 
quirements of independent statehood. He does not press the point that a 
weak and impotent neighbor is no longer entitled to political independence. 
He prefers to contend and to emphasize the assertion that a China whose mili- 
tary and economie sinews may be strengthened in specified ways, would, for 
that reason, become a source of danger to Japan and a menace to peace. 

There is no intimation in the Japanese statement of a design to interfere 
with two eoórdinated principles in relation to Chima, for which the United 
States has long stood, and which through the labors of John Hay appeared 
to receive the approval of the principal Powers in 1900, and also at ihe Wash- 
ington Conference on Limitation of Armament of 1921 and 1922. They are, 
generally speaking, the territorial and administrative integrity of China, and 
the so-called open door policy, or equality of treatment for all nations therein? - 
It should be observed, however, that the so-called Nine Power Treaty pro- 


7See Fifth Advisory Opinion of Permanent Court of International Justice in relation to 
Eastern Carelia, Publications o; Permanent Court of International Justice, Series B, p. 27. 

$ See documents in U. S. Foreign Relations, 1900, p. 239 ef seg. Also, Conference on the 
Limitation of Armament, S. Doc. No. 126, 67th Cong., 2d Sess., Report of the American 
Delegation, Feb. 9, 1922, pp. 733, 829. 


LEGAL ASPECTS OF JAPANESE PRONOUNCEMENT ON CHINA 437 


duced at that conference and accepted by the United States, Belgium, the 
British Empire, China, France, Italy, Japan, The Netherlands and Portugal, 
and subsequently accepted also by numerous other states,® contained a 
further urdertaking. According to Article I, the parties “other than China” 
agreed to respect not only the sovereignty and the territorial and adminis- 
trative integrity of China, but also “the independence” of that country. 
They alsc agreed “To refrain from taking advantage of conditions in China 
in order to seek special rights or privileges which would abridge the rights of 
subjects cr citizens of friendly States, and from countenancing action inimi- 
cal to the security of such states.”?° The treaty also contained numerous 
important supplementary provisions designed to buttress and sustain the 
foregoing stipulations. Article I registered a common agreement by a group 
of Powers other than China to yield to each member thereof the right to de- 
mand that no other should have recourse zo conduct that was proscribed. 
Notwithstanding the experience of, and diffisulties encountered by, China in 
living her life in her own way even in the twertieth century, Japan was pre- 
pared to accept the arrangement. It was well aware of what its neighbor 
had had te encounter in the efforts to solve some domestic problems from the 
time of th» Boxer Revolution in 1900 until the treaty was signed. 

It shou d be noted that the treaty embodied also restraints to be exer- 
cised by China. At the Washington Conference that country made formal 
announcement that it was prepared on its part to give an undertaking not 
to alienats or lease any portion of its territory or littoral to any Power." 
Again, in Article V, China made definite agreement not to permit or exercise 
unfair discrimination in the uses of, or charges on, its railways; and in nu- 
merous ways China agreed to take no stand inconsistent with the sweeping 
provisions accepted by the other contracting Pewers in Article I. Here, then, 
was a multipartite treaty containing, on the one hand, the definite agreement 
of a group of eight Powers (and subsequently also of adhering associates) for 
their own benefit as well as for that of China, and embodying also, on the 
other hand, distinct undertakings by China in harmony with the theory of 
benefits which would: accrue from the fulfilment by the others of their 
special an reciprocal undertakings. | 

It is noi here sought to indicate the price which China was to pay for the 
assurances of independence that the other contracting Powers agreed to re- 


* The trezty became effective August 5, 1925. 

“The countries in respect of which the treaty is now in force as a result of ratification 
or adherence are the United States of America, British Empire (Australia, Canada, India, 
New Zealand, and the Union of South Africa signing separately), Bolivia, Belgium, China, 
Denmark, F-ance, Italy, Japan, Mexico, The Netherlands, Norway, Portugal, and Sweden.” 
(Department of State, Treaty Information, Dec. 31, 1982, Supplement to Bulletin No. 39, 
Publication No. 436, p. 44.) 

1? United States Treaties, Vol. III, p. 3122; this JOURNAL, Supplement, Vol. 16 (1922), 
p. 64. 

u U. S. Treaties, tbid., p. 3125. 
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spect. Nor is it sought to determine whetker China, through the treaty, 
strengthened in a technical sense her statis of independence by easing the 
burden normally resting upon herself to maintain her obligations towards the 
outside world. Still less is it sought to pass upon the question whether any 
conduct on her part subsequent to the conelusion,of the arrangement served 
to deprive her of the right to demand that freedom from external ‘control 
which the treaty purported to hold out. The point here emphasized is merely 
that the several contracting Powers, embracirg Japan, were prepared as late 
as 1922 to acknowledge China’s independent status in terms that forbade in- 
terference therewith by specified ways or processes. After the consumma- 
tion of the treaty, excüses for interference were to be tested by that instru- 
ment rather than by customary international :aw. 
- Thereafter, it was the terms of the treaty shat measured or restricted the 
right of Japan or any other party to demote China in rank through the im- 
pairment of her political independence. The privilege of so doing, even for 
cause, ceased to be the possession of a single state, to be exercised according 
to its own individual judgment. The exercise of that privilege became, in 
consequence of the treaty, a matter cf common concern to all parties thereto. 
This was emphasized by the terms of Artizle VIT. The contracting Powers 
there professed to “agree that, whenever a situation arises which in the 
opinion of any one of them involves the apzlieation of the stipulations of the 
present treaty, and renders desirab!e discussion of such applieation, there 
shall be full and frank communication between the contracting Powers con- 
cerned.” This article was not of unlimited secpe. It might with some reason 
be contended that a contracting Power, dissatisfied with the terms of the 
treaty, and having, in its judgment, solid reason to be free, or to free itself, 
from its undertakings thereunder, might at the same time not deem it de- 
sirable to discuss the situation with the other parties, or do more than make 
communication of its position. Moreover, it might also be contended by such 
a Power that its right to escape the burden of particular undertakings towards 
China was not measured by, or dependent upcn, anything set forth in Article 
VII. Article VII did, nevertheless, furnish a useful and practical procedure 
. for obtaining harmony of action when differences might arise. It was and is 
of distinct value to a contracting state, such fcr example as the United States, 
in demanding full and frank communicaticn end discussion with all the con- 
tracting Powers, whenever the aciion of ary one purports to mark a sense of 
freedom from an obligation to respect undertakings specified in the agree- 
ment. 

Japanese authority has not, however, acknowledged that conduct on the 
part of China which it has announced the disposition to thwart, would con- 
stitute interference with the independence of that country. This conten- 


1! Compare statement of Mr. Saito, Japanese Ambassador to the United States, in 
Chicago, May 21, 1934, as printed in New York Times, May 22, 1934. p. 11, in which it was 
declared: “The question may be raised, What right Eas one nation, even if advanced and 
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tion deserves examination from two angles. Ii it be contended that the op- 
posing of a barrier against the commission cf most of the acts referred to in 
Mr. Amau’s statement does not constitute interference with that freedom 
from external control which is asserted and enjoyed by the most favored na- 
tions fairly to be regarded as possessed of independent statehood, the facts of 
international life afford a complete answer. The states that constitute that 
group, such as Japan herself, do not brook such external interference. More- 
over, when any member of that group, through any process, yields to any 
other the right to restrict its freedom not to nave recourse to such conduct, it 
necessarilv, as a matter of fact, ceases to resemble the states constituting the 
most fevored nation group, and accepts thereefter a lesser position. 

It may, however, be contended that the “independence” referred to in 
Article I of the treaty, for which respect is to be paid, had a special significa- 
tion, and one that would not be inconsistent with or challenge the propriety of 
restraints such as those suggested by Mr. Amau. The soundness of this 
position depends upon proof of the design of the parties. It must be acknowl- 
edged tha; contracting Powers have at times blithely referred to dependent 
political entities as being independent, and have not been reluctant to blur 
a legal distinction for sake of the diplomatic exigencies of the hour? Never- 
theless. such laxity is not proof of what was sought to be achieved through 
the Nine Power Treaty. While, as Judge Anzilotti has had occasion to indi- 
cate with much force,!4 linguistic clearness is not necessarily identical with 
clearness of design on the part of contracting parties, the evidence may be 
abundznt that the “independence” which the treaty purported to acknowledge 


orderly, to interfere in the affairs of another, even if thas other is in a badly disturbed condi- 
tion? As I have already said, we have no intention oz desire to interfere in the affairs of 
China. But when other Powers interfere in those affairs in a way that may lead to a dis- 
turbance of international peace, we, as the prineipal Povrer responsible for the peace of East- 
ern Ásia, naturally object. 

“The recent assertion of our position is not, as it hes been too frequently interpreted, a 
warning of pending action by us. It is very different. It is in the nature of a preventive 
measure taken only in a diplomatic way. Prevention is always preferable to cure." 

33 Tn tae treaty of Nov. 5, 1815, concluded by Great Britain, Austria, Prussia and Russia, 
in relation t» the Ionian Islands, those islands were referred to as forming “a single, free and 
independent state"; and that state was to be placed “‘under the immediate and exclusive 
protection cf His Majesty the King of the United Kirgdom of Great Britain and Ireland, 
his heirs and successors.” Brit. and For. St. Papers, Yol. III, pp. 250, 254-255. 

See also, preamble of Convention of Ratification between the United States and the 
Dominican Republic of June 12, 1924, U. S. Treaty Series, No. 729, and this JOURNAL, 
Supplement, Vol. 20 (1926), p. 53; also, preamble 5f Convention and Protocol of Jan. 9, 
1930, concluded by the United States with Great Britain and Iraq, U. S. Treaty Series, No. 
835. l 

See a.so, the British declaration of Feb. 28, 122, in respect to Egypt, Egypt No. 1 
(1922) [Omd. 1592], 29. 

14 See his dissenting opinion in the Case respecting the Interpretation of the Convention 
of 1919 Concerning Employment of Women During the Night, Nov. 15, 1932, Publications, 
Permanent Court of International Justice, Series A/B. No. 50, p. 383. 
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to be the possession of China, was no unique and narrow thing. In any event, 
the facts in that regard are capable of proof. 

Another problem arising from the Nine Power Treaty may project itself. 
It raises the question whether Japan or any other contracting Power finds 
itself now in a position to rid itself lawfully of such restrictions as the treaty 
imposed in relation to the independence of China. The circumstances under | 
which a party to a multipartite treaty may reasonably claim the right to be 
no longer bound by any of its provisions are doubtless complicated and suffi- 
clently various to give salutory warning against the danger of attempting to 
lay down dogmatic rules. The several undertakings breed obligations to 
each contracting party. The conduct of any one, if fairly to be deemed 
a substantial breach of the agreement, may serve in a particular case to 
excuse another from heeding a specifiec undertaking closely entwined with 
the conduct of a party that was seemingly contemptuous of the arrangement. 
Again, it must always be borne in mind that the design of the contracting 
parties when concluding a treaty may have been that certain of their under- 
takings should cease to be operative if conduct incompatible therewith were 
indulged in by any one of them.!$ Proof of such a design may offer a com- 
plete solution of the problem, solving issues of interpretation, and simplifying 
conclusions touching the continuity of the contractual obligation or the 
privilege of a contracting state to disregard it. It is not known what evidence 
might be adduced in support of the proposition, and calculated convincingly 
to establish that the salient features of Article I of the Nine Power Treaty in 
relation to the independence of China are no longer applicable to or binding 
upon the conduct of any other contracting state. Nor is it known whether the 
Government of the United States regards the conduct to which Mr. Amau as- 
serted the right of his country to have recourse, as contrary to what it deems 
to be an existing obligation under the tresty. In a statement made to the 
Japanese Minister for Foreign Affairs on April 29, the American Ambassador 
to Japan, under instruction from the Department of State, said that 


The United States has with regard to China certain rights and cer- 
tain obligations. In addition, it is associated with China or with Japan 
or with both, together with certain other countries, in multilateral entice 
relating to rights and obligations in the Far Kast, and in one great multi- 
lateral treaty to which practically all the countries of the world are 

arties. 

: Treaties can lawfully be modified o» be terminated only by processes 
prescribed or recognized or agreed upon by the parties to them.!* 


15 See Harold J. Tobin, The Termination of Multipartite Treaties “New York, 1933). 

16 Tt is, for example, difficult to conclude that the parties to the treaties of 1539, looking 
to the neutralization of Belgium, sought to ereate obligations in that regard that should live 
through and survive the occurrences on Be'gian scil that were grimly recorded in 1914 and 
thereafter. 

! Dept. of State Press Release, April 30, 1984. It was added: "In the international 
associations and relationships oi the United States, the American Government seeks to be 
duly considerate of the rights, the obligations and the legitimate interests of other countries, 
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Herein, there seems to be careful abstention from intimation that the pro- 
priety of the conduct proclaimed in the J apane ese statement is at variance with 
the Nine Power Treaty. 

It may be the part of diplomacy not to treat assertions of prospectiv2 
state policy even of large import, such as those attributed to Mr. Amau, aa 
the equivalent of acts expressive of such policy. Possibly, therefore, a party 
to the Nine Power Treaty, such as the United States, may deem it expediens 
to withhold expressions of its opinion as to tke legal effect of acts which have 
. not been committed. Nevertheless, the scope end character of the Japanese 
statement in proclaiming the right to check the freedom of China, and br 
necessary implication, to impair its independence, is of such vast consequence 
and is at least on its face in such contrast to the terms and theory of the Nin 
Power Treaty, that the United States must o? course take cognizance of whal 
has been said as an intimation of what perhaps is to be anticipated. Accord- 
ingly, it must realize that should the theory proclaimed by Mr. Amau be 
applied. and China be subjected to Japanese protection or wardship, so as to 
be prevented from entering into arrangements with American nationals within 
the category that Mr. Amau describes, the issue may become acute whethe- 
the Nine Power Treaty is thereby violated, and its provisions frustrated. 
Again, as a matter of diplomacy, a contracting party may not in fact regard 
even wl:az it deems to be a breach of a multipartite treaty as sufficiently detri- 
mental to itself to raise its voice in more than muted protest. States aggrieved 
through treaty-breaking sometimes overlook the fact, and for reasons of 
policy acquiesce or connive in the breach rather than support their flouted 
compact. Thus, restrictions imposed by Japan on Chinese arrangements 
with the nationals of a party to the Nine Power Treaty might not in som» 
quarters be looked upon by that party as worthy of a protracted controvers:7 
with Japan, notwithstanding the conviction that the treaty was being violated 
and China herself a victim of wrong-doing. Again, restraint upon the con- 
duct of China might be so effected as to deter that country effectually from 
evincing willingness to deal with the other parties to the Nine Power Treat; 
or with their nationals in such a way as would be objectionable to Japan. 
By this ir.direct process, it might be sought to avoid an embarrassing issue bv - 
causing China herself to refuse to do what Japan forbade. 

Should, however, Japanese conduct suggested by Mr. Amau’s statement 
assume & form which, in the opinion of the United States, constituted prima 
facie a breach of the Nine Power Treaty through impairment of the inde- 


and it expeots on the part of other governments due consideration of the rights, the oblige- 
tions and the legitimate interests of.the United States. In the opinion of the American 
people ard the American Government, no nation can, without the assent of the other ng- 
tions concerned, rightfully endeavor to make conclusive its will in situations where there are 
involved tke rights, the obligations and the legitimate interests of other sovereign states. 

“The American Government has dedicated the United States to the policy of the good 
neighbor ard to the practical application of that poliey it will continue, on its own part and 
in association with other governments, to devote its best efforts." 
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pendence of China in the practical prevention of American transactions with 
it as though it were independent, a serious as well as interesting problem would 
arise. Obviously, the mere opinion, however sincere on the part of the United 
States, that the treaty had been violated by Japan, or that no circumstances 
served to excuse that country from undertakings under the treaty which its 
conduct appeared to ignore, would not necessarily be decisive of the sound- 
ness of that opinion. Nevertheless, if the United States reached such a 
conclusion, it would be distinctly hurtiul to the cause of American diplomacy 
to permit the matter to rest with a mere statement of its objection. It is not 
to be anticipated that the United States would pursue such a course. 

The practice of treaty-making througk multipartite arrangements of large 
import serves no good purpose when z single contracting Power may with 
impunity treat lightly carefully devised undertakings for the commonweal. 
The well-being of the international society is not promoted when.such a 
Power is not called to account for action which, in the judgment of the other 
parties to the arrangement, is inconsistert with what it forbids. It is better 
for states to avoid the treaty-making teraptation and shun the effort to 
unite by agreement in support of a good cause than to allow the laxity or 

contempt of a particular party towards common ‘burdens to go unchallenged. 

If the treaty-making function is to serve the high purposes of a group of 
states that find themselves in accord in wi_lingness to make individual sacri- 
fices for a much-desired end, there must be concerted effort to preserve the 
, instrument of solidarity from contempt as well as abuse. The value of a 
great treaty is proportional to the success of the parties in winning respect 
for what it entails. This is not a platizuds. It does not imply that treaties 
must ai all hazards be preserved, still less that excuses for non-observance 
necessarily lack weight or should be ignored. Nor does it suggest that it is 
ever unreasonable to scrutinize the design cf contracting parties and endeavor 
therefrom to ascertain whether it was thei? purpose that a particular obliga- 
tion should survive forms of conduct or series of events that subsequently. 
marred the good relations between the coatracting states. It is entirely con- 
sistent with the maintenance of amicable relations between such states that 
any one or group of parties to a multipartite arrangement, such as the Nine 
Power Treaty, should seek and obtain gn impartial determination, as by a- 
judicial tribunal, of the faithfulness of any other whose conduct appears 
on its face to be at variance with its undertakings. Whether, therefore, 
multipartite arrangements are to be usezul instruments for the clarification 
and understanding of the rights and oblizstions of states, must depend upon 
the disposition of the contracting parties to make such demands.. The 
availability of existing tribunals, such as the Permanent Court of Interna- 
tional Justice and the Permanent Court of Arbitration at The Hague, as well 
as. the potentialities of those that may be established ad hoc, point to 
the fact that authoritative and illumin&ting pronouncements are always 
within the reach of parties that sharply disagree as to the interpretation and 
scope of their conventional undertakings. 
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The assumption of Japanese suzerainty cver China would be a matter 
of utmost concern to states of every continert. They might be expected to 
differ greatly in their estimate of the effect of such conduct upon the life of the 
international society. Ifno treaty stood in the way, and Japan attained such 
a position with or without more than the technical approval of a Chinese Gov- 
ernment, the matter would not lack international significance. In such case, 
foreign states would still be alert to enquire whether the achievement was the 
product of an intervention which the law of netions did not forbid. 

In view of the conclusion of the Nine Power Treaty, that concern would 
be, and has already become, intensified a hundredfold. There is fear lest the 
assumption of the réle of protector by Japan, with the incidental impairment 
of the freedom of its ward, would constitute interference with the independ- 
ence of China which the parties to that arrangement undertook to respect, 
and an impairment also of their rights of intercourse and relationship with 
that country. Those parties realize, moreover, that if faithful to the treaty, 
they might be obliged to demand as of right that they be convinced either that 
the treaty did not forbid what Japan might endeavor to accomplish, or that 
Japan was no longer bound to heed certain undertakings therein set forth. 
Possibly Japan might be able, in such event, thrcugh conference or discussion, 
to inspire such a conviction. If it proved, Lowever, to be unable to do so, 
those parties would find little difficulty in supporting a demand that a com- 
petent international tribunal decide what, under the circumstances, the treaty 
forbade, and whether it was being violated. Whether, therefore, the Nine 
Power Treaty is to serve the purpose for which it was negotiated must be 
expected to depend upon how the parties thereto are disposed to utilize it as a 
means of testing the propriety of the relationship which Japan may endeavor 
to establish with respect to China. 

Tt cannot, be assumed that, as a member oi a law-governed society of 
states, Japan is disposed to embark upon a course that marks contempt for 
her undertakings, or that she would not welcome opportunity to defend be- 
fore an appropriate tribunal a charge that she had violated those imposed by 
the Nine Power Treaty. It cannot be admitted that her power to defy her 
commitments with relative impunity would impel her to do so. The time has 
not yet arrived when the international society may justly regard its most 
powerful member in the Orient as acknowledging no restraint that she is not 
obliged by force of arms to respect. ‘That she may be restive under ex parte 
judgments is not decisive of what would be her attitude towards a tribunal 
where she felt it possible to find impartial judges and fair treatment. For 
these reasons, if the western world seriously desires to bind Japan to itself by 
enduring ties of friendship and respect, it must exert utmost resourcefulness, 
to test the propriety of her conduct under existing treaties such as the Nine 
Power Tresty by judicial process in an international forum. Until it has ex- 
hausted the effort to do so, it cannot reasonably claim that Japan has put her- 
self beyond the pale of the law. . 


CAN AN ANARCHY EE A STATE? 


By Tuomas Bary, D.C.L., LL.D. 
Associate of the Institut de Droit International, and of the Académie Diplo- 
matique* 


Even in this questioning age, when one is Cisposed te question everything, 
it may be taken as an axiom of international law that a nation must pcssess 
a government. To bea state, with the rights 5f a state, a people must occupy 
a definite territory, and they must heve a government which can represent 
them to the outside world, and through whick they can accept and discharge 
responsibility. ! 

Nobody would dispute this. It would seem to be a necessary corollary that, 
to continue to be a state, the people mus: continue to have & government. No 
doubt, it need not continue to be an urehallenzed government. Civil war, as 
has so often been said, does not destroy a state. That a government is weak, 
or faced by rebellion, is no ground for inferring that it has ceased to be a 
government, or that other nations may step into its territory and perform its 
functions there to their own satisfaction. Taat way, anarchy lies. li isa 
doctrine which was openly preached some few years ago at Havana by Secre- 
tary of State (now Chief Justice) Hughes; but it is obviously a doctrine sub- 
versive of that territorial independence whizh is the very foundation-pl&te of 
our whole international system. ‘There exis; the proverbial three courses: 
We can scrupulously respect each other’s boundaries, however little we like 
what is going on inside. We can have a super-state for the world. Or w2 can 
have a gradually increasing anarchy. Ther2isno other alternative. And the 
doctrine that a weak government has nc rights which a strong one is bouad to 
respect is not a doctrine which any clear-sighted publicist can defend. A 
weak government, or even a civil war, does not destroy a state. But why is 
that? Itis because there is always scme definite body, recognized as the re- 
sponsible agent of the state, with power to bind it and power to represent it 
.until that power is definitely and Snaily taken away frcm it. It is there, 
however weak and desperate, with a legitimate title, derived from its once un- 
challenged sway. | 

That leaves untouched the proposition thas the entire absence of govern- 
ment is incompatible with the nature of a State. Ifa recognized government - 
falls, and no single new government at once succeeds it throughout the whole 
extent of its territory, the state must ipso fact? cease to exist. Foreign coun- 
iries cannot be expected to recognize an anarehy. "They cannot be obliged to 


*The author has been for many years adviser to the Japanese Government; but the 
views expressed in this article are personal and no; to be attributed otherwise. 
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refrain from interference with a region for waich nobody is responsible. If 
two, or three, or half-a-dozen new authorities assume the task of government, 
then it will be a question of fact whether they have succeeded. If they have, 
then two, or three, or half-a-dozen new states will have arisen. Thus, on the 
fall of the Czar’s government, the Kerensky government succeeded it, and 
Russia continued to exist. But on the fall of the Kerensky government, vari- 
ous authorities arose in Moscow, Riga, Warsaw, Vilna, Helsingfors, Vladi- 
vostok, Chita and Reval. Most of these became established governments, 
and the new States of Latvia, Estonia, Finland, Poland, Lithuania and the 
Soviet Republics arose. But none of them wss identical with Russia, not 
even the Soviet Union, although it was the biggest; and the fact 1s now well 
recognized.! | 

No doubt, the momentary shock which occurs on the entire collapse of a 
government without a universal successor may excuse a momentary interreg- 
num, but it is the first duty of the population to provide themselves with a gov- 
ernment, and the interregnum cannot last for more than a very few days. No 
case can be cited where a state has been recognized as still existing after the 
fall of its government, unless a new government has at once (1.e., within a few 
days) succeeded to its power throughout its territory. 

When Mexico was in a very disturbed condition in the middle of the 19th 
century,—the stock ease of confusion—there was always some recognized gov- 
ernment subsisting which had immediately before been 1n control throughout 
the country. Admittedly, there existed in Mexico in 1857 a duly elected presi- 
dent governing the entire country. A military revolution displaced him from 
the capital, and installed Generals Zuloaga and Miramon successively as pres- 
idents. Now the government of the dispossessed president and his successor 
Juarez undisputedly had the legal title? and if they are to be regarded as con- 
tinuously endeavoring to maintain their power, with some prospects of success, 
then they were the Government of Mexico and sustained its unity. On the 
other hand, if they are to be regarded as not having continuously engaged in 
the struggle against the military rebels, then the latter displaced them, and 
they sustained the existence of Mexico. This is a question of plain fact—did 
the old president and Juarez carry on open and not unhopeful warfare? It 
will be seen that the question here was not one of anarchy—the disappearance 
of a government with no single government 2o succeed it. It was a simple 
question of whether an existing government hac definitely been displaced by 
another, or not. Juarez or Miramon,—which wes President of Mexico? Had 
the latter duly displaced the former, or not? "The United States, preferring 
Juarez, declined to admit that his government had been displaced. England, 

1 The question of whether these successive states may not be morally or legally bound to 
assume some part of the Empire’s obligations, incurred for value received, is of course another 
affair. 

2 Needless to say, no “legal title" or legitimacy in constitutional law is here meant. The 


legal title is an international title, resting solely on the fact of unchallenged supremacy— 
unchallenged, that is, via facti. 
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France and Spain preferred to admit taat it had. They recognized Miramon; 
but, quarrelling with him, they eventually transferred their support to Juarez. 
This ruler certainly had the legitimate title, through his government’s having. 
once been in undisputed power; and the only question was, Had he lost it 
or not? 

In what follows, when we use the word “lezitimacy,” it will be understood 
that we are not speaking of constitutional legitimacy, but of international 
legitimacy. Constitutional legitimacy is a thing that international law is not 
concerned with. It is a matter of municipal law, and no nation can be sure 
that it is right about the municipal law of another. Law is often a matter of . 
custom and understanding, regarding which a stranger may easily be mis- - 
taken, and which may even contradic: the letter of statutes. Nor can inter- 
national relations be allowed to be affected by shadowy titles unsupported by 
actual facts. International legitimacy is simply the legitimate right to rule, 
conferred by the fact of having ruled, and it is an all-important thing; because 
whenever there is a contest for power in a given country, so long as one of the | 
parties is the legitimate ruler in this sense, he sustains the continued existence . 
of the country as a state until his efforts to maintain himself are hopeless. 
. The question of international legitimacy is therefore a crucial one. 

Here a ditfieulty presents itself, due to a certain ambiguity about the term- 
“sovernment.” Government has its modalities. Even in the case of an abso- 
lute menarch, the accidents of mortality and -nentality may. sometimes make 
it difficult to pronounce whether the same government persists or not.’ So long 
as any single government continues to rule tha entire country, the question is 
devoid of importance, but when there are two cr more contending governments, 
i5 is all-important to know whether one or another has the title which prior 
rule confers. We have said that it is nopeless to decide these questions by 
municipal law. Foreign countries can cnly be cbliged to consider a particular 
personsge as the internationally legitimate ruler of the country if they have 
some simple and effective means of judging. m 

Such a means is afforded, in most cases, by the attitude of those who have 


in fact been carrying on the work of administration and by the personages 


, closest in touch with the ruler. If no immediate appeal to arms takes place, 
it is obvious that the claimant who in fact continues the process of ruling the 
. entire country through its accustomed administrators has taken over the suc- 
cession from his predecessor; and that any otter claimant (rightful or wrong- . 


E ful) who takes up arms against him is a rebel. If, on the other hand, another 


claimant, immediately on the demise. sets up a rival government, appoints 
his own new ministers and commence: to impose his rule on subjects of the. . 
realm, it is almost equally certain that the claimant who in fact attempts to 
carry on the government through the seme minister and in the same way as 
the former ruler must be considered as the lezitimate continuator of the old 
government. It is apprehended that in all cases the grand key to the various 
complications is that of personality. ‘The possession of the capital is imma- 
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terial. The continuance in office of the personnel of administration is usually 
crucial. 

If the administration loses coherence and ministers disappear or fall apart, 
there is no escape from the conclusion that, unless one or the other claimant 
immediately becomes supreme, the state has come to an end. There are two 
armed parties, and the foreigner has no means cf judging between them. 

In all this, international law regards the situation from a coldly realistic 
point of view. The legitimate ruler of a country is the personage who has 
proved his power to rule it by actually doing so. If rival claimants to his 
position appear on his demise or incapacity,? it is the persons in actual control 
of the administration who, again as a matter of solid fact, earry on his govern- 
ment, and to them foreign states must look for an indication of the succession 
to legitimate power. i 

The attitude of the actual administrators may not be entirely decisive. In 
a monarchy, it may be qualified by the attitude of the various members of the 
reigning family. Should the ministers seize the occasion to proclaim the 
crown to be really an elective one, or to direct the succession on a remote rela- 
tive, the unanimous, or. nearly unanimous, resistance of the royal family 
would, it can scarcely be doubted, invest the prince recognized by the latter 
with the character of continuing the succession. Such problems are not with- 
out interest: all that we are concerned to maintain, however, is that in the 
absence of all assured succession to the legitimate right to rule; whether in a 
monarchy or a republic, we have not a case of civil war against a legitimate 
ruler, but a case in which the country has no single government, and has ac- 
cordingly ceased to have any international existence. 

But a subtler question arises when the powers of government are divided. 
A curious state of things transpired in the Netherlands in 1785. The French 
monarchy was riddled by dry-rot, but nobody suspected it. The proud line 
of kings from Charlemagne down was thought to be altogether above such 
httle things as hunger and finance. France was in close touch with Austria; 
and Austria under Joseph II was unusually ambitious and aggressive. Russia 
was complaisant, and Prussia was just passing from Frederic IT to the incapa- 
ble Frederic William II. Britain wasisolated. In these circumstances it was 
of incalculable importance for her to be sure 5f the United Provinces. The 
constitution of this country was singular. It formed a federation of seven 
provinces, largely autonomous, with common organs in the shape of a Stadt- 
holder and a States-General. The most important province was that of Hol- 
land, whose rulers appeared devoted to French interests and republicanism. 
The French court, despotic at home, encourag2d republicanism abroad, alike 
in America and in the Low Countries. Consequently, the States-General, in 
which Holland predominated, were French in complexion, while the Stadt- 


3 The question is for the moment reserved, of whethar there has in fact been a demise or 
incepacity. These are questions which involve primarily not the succession, but the rights 
of a subsisting ruler; they cannot. be left to the determination of ministers. 
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holder (the Prince of Orange), and probably the mass of the population, were’ 
anti-republican and inclined in favor of Great Britain. The hostility of the 
States-General to the Stadtholder increased :n bitterness every day. He had 
the command of the troops, and the States-tieneral assumed to take it from 
him, besides raising their own irregular coros of volunteers. Great Britain 
dared not support him in resisting these encroachments, for fear of France, 
France dared not give open support to the States-General, for fear of wart 
In these uneasy circumstances, the merest trifle settled the whole matter in 
favor of England. The Princess of Orange, the Stadtholder’s consort, being 
a person of spirit, which cannot be said o3 the Prince, took it upon herself to 
proceed to The Hague, as the centre of corflict. The forces of the States- 
General stopped her on the way, with some iacivility, though she was eventu- 
ally released and allowed to retrace her steds. This incident fired Frederic 
William of Prussia, who was her brother, and without stopping to consider 
risks, or the dangers of throwing matches into magazines, or the probable fury 
of France, he acted immediately, anc set 12,000 Prussian troops in march 
through Gelderland to the support of the £tadtholder, with the result that 
the Prince was able to reassert his authorit7, and that the opposition of the 
States-General disappeared. Now what was the "government" of the United 
Provinces? The Stadtholder was a sonstisuent element of it, though the 
States-General called him “their first Servart," and it was, at that date at all 
events, not considered an improper interveation in the affairs of a foreign 
country to support a friendly government. against reaction or revolution.. It 
seems no more improper ta support one element in that government against 
the encroachments of another. At any rate this military action of the King: 
of Prussia was definitely in support oi an established element of the Dutch 
Government. This incident throws intc relief the diffieulty which such a 
mixed and divided government involves. Had the quarrel between the Stadt- 
holder and the States-General come to a h2ad, and had the Prussian King . 
not been suddenly stirred up to suppor: the former, it is plain that a secession 
would have taken place, end Zealanc, Gellerland and Friesland, with the 
Stadtholder, would have faced the oth2r prcvinces under the States-General. 
Which power, in such a case, would have had the title conferred by previous 
rule? It is fairly clear that neither party could be properly considered as 
having that position. ‘The union must have >een divided, and two new unions 
created; provided, of course, that the one did not immediately overcome the- 
other, and reduce the anarchy to a *momentezry" one. 

It is of no consequence that the rival partias wish to remain one nation, nor 
even that they think they are remaining one nation. The sole matter which 
can entitle them to remain one nation is that they have one government which 
can represent them to the outside world, either because it in fact has complete 
control, or because it has a legitimate title through having previously enjoyed 


‘Zealand offered to secede, and unite with Enzland. The offer had to be declined with 
thanks. 
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it. Itis only the indolence of the human mind, which is averse from recog- 
nizing inevitable changes, that prevents this from being seen at once in con- 
crete cases. | 

A difficult question arises when a party in undisputed control, and conse- 
quently invested with a valid and indisputable legal title, is confronted with 
a rebellion and reduced to great (but not total) insignificance. At what 
point, if any, does he himself become a rebel? It must be held that his legal 
title prevents him from being a rebel, so long as he is still actively in the field, 
even if the recovery of his rule is hopeless. For there is still the prospect of 
his being able to maintain himself permanently in his small corner. So far, 
there will probably be general £greement. But if that corner is very small, 
does he continue the existence of the old state there, or has he founded & small 
new state, the right to continue the old state passing over to the largely suc- 
cessful rebels? It would seem that the question of size and importance ought 
in principle to make no difference, and that so long as the original government 
retains any control at all, it may have lost an enormous territory, but it retains 
its identity. 

I have elsewhere treated of the position ir this regard of Queen Mary 
of Portugal, evicted by King Michael from every part of Portuguese terri- 
tory but the Azores;® and another instructive example is furnished by the 
Iberian Peninsula, in the shape of the events which followed upon Napoleon I’s 
capture o; the Spanish sovereign in 1808. The forced abdication of King 
Ferdinand (who had himsel? just displaced his father, King Charles, by‘a 
coup d'état) was secured by personal duress, anc. was evidently invalid. Con- 
sequently, the assumption of the sovereignty by “King” Joseph was a simple 
usurpation, and (unless and until he should have overeome all opposition), 
acceptance of his government by any Spaniard was rebellion. The govern- 
ment of King Ferdinand was professedly carried on by a Junta having its seat 
in southern Spain. It raised armies on behalf of Ferdinand, and resisted the 
invading usurper and his rebel associates. The question of whether Joseph 
had completely substituted himself for Ferdinand was never satisfactorily 
solved by the Government of the United States. The latter, it is said, never 
in any way recognized the government of King Joseph. At the same time, 
it never entered into official relations with the self-appointed vicegerents of 
King Fercinand. “There appeers on the files and records of this Department 
no evidence that Joseph Bonaparte was ever recognized by this Government 
as King of Spain, de jure or de facto,” wrote J. Q. Adams in 1822." Of course 
Great Britain, at war with Napoleon, made no such recognition. The deforce- 
ment of Ferdinand and his ministers by a foreign army makes this case of 
Spain a peculiarly difficult one. The question vas not, Who was the successor 


5 Canons of International Law, pp. 207, 224. 

5 The only circumstance militating against this obvious conclusion is the fact that most, 
though not all, of Ferdinand’s ministers remained to work with Joseph. 

7 Adams to White, Jan. 16, 1822, cited, Moore, Int. Law Dig., § 46 (Vol. I, p. 132). 
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of Charles IV? Ferdinand or Joseph?—but whether Ferdinand had really 
ceased to reign. It was not a question cf rival claimants to power. Ferdi- 
nand, having once reigned, had the legal title, and the authorities who were 
actively in the field to release him from duress carried on the continuity of 
Spain. 

A far closer approach to anarchy and discontinuity occurred on the sudden 
abdication of King Amadeus in 1874. Pzince Charles was in active rebellion 
in the north; there was no immediate es;ablishment of any single authority 
in the south; and if that state of things Lad persisted, it would be difficult to 
say that Spain continued to exist. As, however, the recall of King Alohonso 
XII shortly restored unity to the whole country, it is ex post facto possible 
to regard the momentary time of anarchy as an interlude. 

In the Portuguese case, indeed, the circumstances were also ieuiphented: 
Queen Mary had never set foot in Portugal. The whole royal family had fled 
to Brazil during the Napoleonic wars, and in 1822 King John VI had tempo-- 
rarily returned, leaving his son Peter his regent in Brazil. Peter at onze pro- 
claimed himself. independent, and this was shortly recognized by. Portugal. 
When King John died, however,® Peter was the heir to the Portuguese -hrone, 
and he immediately (May 2, 1826) abdiceted it in favor of his daughter Mary, 
for whom he afterwards (July, 1827) appointed his brother Michael as regent © 
in Portugal. Michael accepted the situation, and in October, 1826, was af- 
fianced (not in Portugal) to Mary, who was a mere child. Very soon, how- 
ever, Michael and Peter quarrelled, and in 1829 Peter despatched Mary with 
an expedition to oust Michael, who had (July 7, 1828) proclaimed himself 
legitimate king. Michael had been so far successful as to extend his cuthor- 
ity throughout all Portugal, except the Azores?; and the Pope, Russia and the 
United States recognized him as the effective sovereign, until by a turn of for- 
tune he was, years afterwards, expelled. Neither Queen Mary in Portugal, 
nor the Junta in Spain had ever previously ruled in person; but there was this 
difference between them, that Queen Mery was designated by the admitted 
ruler (Peter), to carry on the governmen: of his line, and was accepted on all 
hands at first as Queen, whilst the Junta were self-appointed. It is plain that 
four or five independent Juntas in different regions might arise with the osten- 
sible object of continuing a certain governmental régime, and a remerkable 
dilemma arises. Is a consent extorted by the personal duress and detention 
of individuals to be a bar to the perpetuetion of their government by the un- 
subdued loyal forces? On the other hard, 1s the mere avowal of a desire to 
perpetuate that government, on the part sf any volunteer, to entitle th» latter 
to the great privileges and advantages which AHON to an established govern- 
ment? Itis a difficult dilemma. 


8 He had actually returned to his favorite Brazil. By his will he appointed Princess 
Isabel regent in Portugal after his decease. 

? Perhaps the Azores were scarcely an exception. The population seems to have accepted 
Michael, like the rest of Portugal. It was a military clique which seized them for Mary. 
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But so long as the efforts of unauthorized partisans are directed to the main- 
tenance of the authority of definite persons, whilst the latter are under curess, . 
it would seem reasonable to invest them with tke cloak of legitimacy. Much 
more is this the case when their efforts are umited and organized under the 
direction of a single body. And when they are already the ministers or (in 
the case of a dynasty), the relatives of the deforced monarch, the case for the 
legitimacy of their authority is still clearer. 

However this question may be settled, it is £ subordinate one. The point 
remains that a state must have a government. This is so elementary a propo- 
sition that it is little discussed by authors. They are mainly concerned with 
disclaiming the proposition that civil war destroys a state.!? Their energetic 
language in support of this disclaimer can by n» ingenuity be twisted into an 
enunciation of the singular dogma, that a state can continue to exist indef- 
initely in a state of suspended animation, so to speak, without any responsible 
government. l 

Hall, indeed,# seems to contemplate the possibility that a state, once exist- 
ing, might “momentarily” continue to exist in a condition of anarchy, with no 
single government: but even he says “momentarily.” ` If his language is taken 
literally, he is inconsistent with himself: he says first of all, quite truly, that 
if the state is “momentarily” unable to perform its international duties, its 
personal identity remains unaffected. Then he adds, “It is only lost . . . by 
the continuance of anarchy so prolonged as to render reconstitution impossible 
or in a very high degree improbable.” This is obviously not a “momentary” , 
disability. He gives no examples of such a state subsisting 1n a condition of 
anarchy; and it cannot be accepted as law that other states should be bound 
to stand by and see their interests ruined, witk no existing governmen:i with 
which to negotiate, and which they can hold responsible. Consequently, this 
author is more correct when he speaks of “momentary” inability to function 
as a state. So, Rivier speaks of a country falling into complete anarchy, 
which is “non pas l'effet d'une tourment partiell2 et passagère,” but "absolu et 
entière.” He &dds—"Un état peut être morcélé, il est indifferent que les mor- 
ceaux solent annexés à d’autres états, ou qu'ils deviennent eux-mêmes des 
Etats souverains; dans l'un comme dans l'autre cas, l'ancien état & cessé 
d'exister.” 12 i 

Presumably Hall’s asserted principle that the state exists until it is clear 
that its reconstitution is in a very high degree improbable, is based on the 
analogy of a rebellion. It is accepted doctrine that if the restoration of the 
government’s authority becomes “in a very high degree improbable,” the rebels 
should be recognized as a new and independent state. But why ié this? Itis 


10 Thus, Wheaton (§ 23, Dana’s edit.), “The temporary suspension of that opedierce and 
of that authority, in consequence of a civil war, does not necessarily extinguish the bsing of 
the state." (There was some foundation in Grotius’ works for the opposite opinion.) 

1 International Law, 6th ed., p. 21. i 

12 Principes du Droit des Gens, Vol. I, p. 66. 
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because the interests of foreign Powers.demand that the people who in fact 
wield the powers, shall have the responsibilizes, of government. There is, all 
along, in this case of rebellion, some government which can be held respon- 
sible—at first the old government, at length the new government. Bvt there 
is no analogy between this principle and Hall’s asserted principle that foreign 
states must stand by and watch the ruin cf their interests in cases where there 
is no single government at all! Hall must himself have felt subconsciously 
that such a principle was destitute of foundation, and therefore pru 
qualified his statement by the adverb iGnomientanily: 13 

Despagnet !* confirms our view. He notes as one mode of the extinction of 
states—“l’extinction de tout gouvernement par le fait d'une anarchie continue 
qui rend impossibles les relations internationales, aucune autorité n'étant suf- 
fisamment assise pour représenter la collectivité des habitants de l'Etat." 
“Continue” is evidently the correlative of Hall’s “momentary.” He proceeds: 


Mais, il faut évidemment que l'ararchie soit si compléte qu'il n'y ait 
plus de gouvernement possible; il ne suffirait pas que le gouvernement füt 
instable, révolutionnaire, et que le déscrdre fût même très grand dans le 

‘pays.... C'est ce qu'a fait ressort:r le ministre de Danemark, M. 
de Bernstorff, en juillet-août 1793, en réponse aux notes de l'Angleterre, 
de la Prusse et de la Russie, qui, confendant le régime révolutionnaire 
de la France avec l'anarchie absolue, prétendaient placer notre pays en 
dehors du droit des gens. 


Clearly, the revolutionary government had established itself as the one and 
only authority functioning throughout France. 

Bonfils? expresses a strong opinion taat civil war does not involve 
the extinction of a state; and of course it does not, but, as has been shown, 
in civil war there is always a party antecedently in power, who sustain the 
persona, of the state until dispossessed. 

In point of fact, authors in the past uniformly assumed that ihe sudden and 
entire disappearance of a government, without any single successor, every- 
where accepted, was a fantastic and almost impossible supposition. The . 
usual and normal course of revolution was £n attack on an existing govern- 
ment, which was displaced after a longer or shorter struggle by the attacking 
party; but the very modern feature of the sudden collapse of a rickety throne 
or presidential chair, leaving a multitude of rivals for the position, was never 

13 Grotius is against this erroneous idea of Hall’s, fcr he limits the importance of the possi- 
bility of the divided parts of a state coming together again to the case of violent severance 
from without. "Corporis ratio tollitur si cives AJT sponte ob pestilentiam aut seditionem à 
Societate discedant; AuT vi ita distrahantur, ut eoire non possint, quod bellis accidit inter- 
dum." If the want of a single government, that is, is due to external force, the resulting 
disunion must be a severance beyond repair: an opportunity must be afforded to recover 
from the acts of an external enemy. But where it is due to the spontaneous discord of its 
own people, there is no need to consider such a pessiaility. It is the act of the people them- 
selves, and ibis final. (De Jure Belli ac Pacis, 11. ix. 5.) 


1 Cours de Droit International Public, § 86. 
15 Manuel de Droit International, § 214. 
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envisaged as likely or possible. The break-up of Austria,—the break-up of 
Russia,—the break-up of China,—these are new phenomena, and the lucubra- 
tions of the standard authorities dismiss such possibilities with a line of print. 

In fact, the only author who seems to commit himself to the unambiguous 
statement that anarchy does not affect the continuance of a state appears to 
be Pradier-Fodéré, and even he probably only means that if a state after a 
period of anarchy is knitted together again, i» is the same state as before. 
Pradier-Fodéré, putting into what he has almost textually borrowed from 
Wheaton what Wheaton scrupulously did not say, remarks, “Une période 
’anarchie n'affecte méme pas la continuité d'un Etat.” He would have done 
better to keep to Wheaton’s cautious statement. He gives no authority but 
his own fancy for the variation.® Pradier-Fodéré himself!" makes it part of 
his considered definition of a state that its members should have “a common 
government.” There must be, he adds “une réunion d'hommes . . . ayant 
une volonté commune exprimée par un gouvernement. How can this be 
predicated of a people who are in a state oi anarchy? He even says,!? 
“Ces conditions sont essentielles. Là où- elles ne se trouvent pas entière- 
ment, il n'y a pas d'état. . . If words have any meanirg, this makes it 
impossible that a country in anarchy can be a state. The most that can be 
said is, that ?f the anarchy should disappear, and a single government come 
into being throughout the whole extent of the territory, the country might be 
regarded by a kind of postliminium as the same state as before.!? Probably 
this is what Pradier-Fodéré meant, and it may be reasonable enough. 

It is necessary, at the same time, to draw a distinction. "Anarchy" may 
mean the absence of all government, but it may also mean the presence of 
severgl competing governments. Rivier adverts briefly to the former case, 
but he does not seem to have contemplated the latter except as a perfected 
“morcellement.” Where there is no general ararchy, but merely a competi- 
tion for supremacy between rival organized authorities, none of which has 
the title conferred by prior rule, the true conclusion necessarily is that the 
aims for supremacy, common to them all, cannot affect the actual facts of 
their divided rule. Such authorities are, in fact, the rulers of embryo new 
states, and the old state must therefore have ceased to exist.2° Their desire 
to swallow up their neighbors is a matter with which third parties have no 


16 Traité de Droit International Public, I, p. 254. The curious reader will find it interesting 
to compare Wheaton’s text in these passages with Pradier-Fodéré's. The latter is scarcely 
even a paraphrase: tj resembles rather a mangled translation. See note 10, supra. 

17 Tbid., I, p. 145, § 69. 18 Thid., p. 152, § 81. 

19 Ag in the case of Spain of the time of the abdication of Amadeus and the delayed acces- 
sion of Alphonso XII. 

20 As above noted, Grotius put it in-a dozen pithy words: 

"Corporis ratio tollitur si cives, . . . sponte ob pestilentiam aut seditionem à societate 
discedant." (De Jure Belli ac Pacis, II. ix. 5.) The analogy of dispersal on account of 
pestilence shows that Grotius is not thinking of rebellion, but of a dispersal on equal terms, 
owing to the disappearance of the common government. 
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concern. Power and responsibility must gc together, and these revolutionary 
authorities have, outside the territory which each actually controls, neither 
the legal power conferred by prior legitimate rule, nor the physical power con- 
ferred by actual presence in force. Each must be dealt with by foreign states 
in relation solely to the territory it controls. Of this territory they may or 
may not be considered to have formed a state. Foreign states cannot be ex- 
pected to treat as a single state a region in which there are even two perfectly 
independent governments, equally devoid of title. The idea is inconsistent 
with the very basis of international law. 

It would be absurd if it were more difficult for a new state to be carved out 
of a competitive anarchy than for it to be carved out of an existing solid gov- 
ernment. It cannot be easier for Corsica to be independent than it is for 
Canton. Yet if we should hold that a state persists, in spite of anarchy, as 
long as there is any chance of reunion, it must be very difficult indeed, if not - 
impossible, for any of the competing governraents within its borders to estab- 
lish its own statehood. If they could, the absurd result would ensue, as one 
by one they established independence, thet the last of the rivals would be left 
clothed with the persona of the whole, to carry on the existence of the former 
united state—to which position it would have no other title whatever, except 
that it was the worst-organized and least coherent portion! 

The whole doctrine of the recognition of new states is based on a severely 
realist and wholesome principle, namely, that those who have the rule in fact 
‘shall have the rights and responsibility oz rule. It does not affect this prin- 
ciple in the least, that they or their neighbors may entertain aims of subverting 
each other and thereby reuniting a broken empire. If they are sufficiently 
firmly established, they are the rulers of a new state, and their desires, and 
those of their neighbors, are nothing to the purpose; but the doctrine of a “‘sus- 
pended state” runs flatly counter to this, It says to a perfectly independent 
government, “You can never have the rights and powers of the government 
of a state, because of the theoretical claims made by you and your neighbors, 
and the possibility that one of you, we can’t say which, may some day trans- 
. late them into fact.” 

The doctrine of “suspended animation” therefore contradicts two funda- 
mental propositions of the law of nations. It places foreign nations in the 
necessity of seeing their intercourse with a given territary cut off, and their 
rights and interests imperiled, because it refuses to allow them either to vindi- 
eate those rights for themselves, or to concert with an existing government 
their vindication against rebels. It places native populations in the impossi- 
bility of carrying on a normal and healthy state life, simply because of un- 
substantial claims which they and their neighbors are unwilling formally to 
giveup. It therefore contradicts the liberty of foreign nations to require that 
a definite territory shall have a definite government with whom they can deal, 
and it contradicts the liberty of populations to establish themselves as a new 
state in order to enjoy the rights and privileges of statehood. It can point 
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to no support in practice; it is violently opposed to principle and it is hardly 
so much as discussed by authors. | 

The sole doctrine consonant with principle ard practieal convenience is that 
a single responsible government is essential to the existence of a state. How- 
ever weak it may be, it preserves the grand quality of being able to bind and 
to loose. So long as it lasts, foreign countries must keep their hands off the 
state, and seek their remedy in diplomacy or in sandid war with all its risks 
and responsibilities. If there is no single government in control or struggling 
to maintain its control, it is unreasonable to expect foreign countries to stand 
by and watch with folded hands the developmert of anarchy. There is neither 
precedent nor authority directing them to do so, and common sense may well 
forbid it. 
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I 


On several occasions? in the years since 1919? delegates of the United States 
to international conferences? have referred to constitutional arrangements in 
their country as inhibiting participation by the United States in the conclusion 
of international agreements of one type or another. Such action raises a 
problem of great theoretical or pure scientific interest and of great practical 
importance as well. It has been discussed by various students in the past 
but the events or incidents of recent years seem to justify and even demand & 
reconsideration of the question; it is believed, moreover, that & new basis for 
solution of the problem can now be indicated which is of greater importance 
than has been revealed hitherto. 

The problem was raised in 1919 in conrection with the drafting of the con- 
stitution of the International Labor Organisation, in which action Mr. H. M. 
Robinson and Mr. Samuel Gompers took pert on behalf of the United States. 
The delegates of the United States opposed any action by way of conferring 
upon the conference organ of the projected Labor Orgenization a power to 
adopt measures in labor matters having igso facto the force of law, on the 
ground that: 


. 1. The Senate has, under the Consticution, the power and the duty of 
giving its advice and consent in the matter of treaties. To permit a 
foreign body to conclude a treaty binding upon the United States would 
be equivalent to delegating the power of making treaties in the measure 
of the provisions of the treaty in question. 

2. The Congress of the United States constitutes the legislative power 


* See the article in this JougNAL by Chandler P. Anderson, entitled “The Extent and 
Limitations of the Treaty-Making Power under the Constitution" (Vol. 1, 1907, p. 636), 
dealing particularly with the aspect of a treaty as domestic law.—Eb. 


1 No attempt has been made to render the following list exhaustive, and other cases of the 
same type may well have occurred without attracting notice. 

2 Similarly, such incidents are known to have occurred prior to 1919, including arguments 
against ratification of the League Covenant, but did not take exactly the same form or at- 
tain the same degree of importance or prominence. 

8 Similar utterances have been made within the United States, at Washington and else- 
where, by State Department and White House officials. . 

‘See C. C. Hyde, International Law, Boston, 1922, $8 495-509, and bibliography in note 
2 to § 497; and article by Q. Wright, cited in note 1 to $ 503. 
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of the United States in all matters delegated for this purpose to the Con- 
gress by the States of the Union. It is generally admitted that the police 
power is not among the powers granted to tae Union, but rather among 
those reserved to the States. Legislation necessary to render a treaty 
executory is within the power of Congress; -t is for Congress to determine, 
no matter what the provisions of the treaty are, whether it wishes or does 
not wish to enact such legislation. 

3. As far as the powers reserved to the States are concerned, and among 
those the police power, the States retain the right to legislate for their 
own citizens. Neither the executive nor tke legislative department of 
the Federal Government can give any assurance that any legislative ac- 
tion will be taken by one of the States relating to such a matter. 

4. In the last resort the constitutionality of a treaty or oi an act of 
Congress can be contested before the Supreme Court of the United States. 
Legislation passed by a State legisiature can be contested before the 
State courts and the Supreme Court. The legislation of Congress can 
be declared unconstitutional by the federel judicial authorities; that 
of the States can be so declared either by the Federal or State authori- 
ties. 


They do not seem, however, to have raised any objections to the creation 
of a treaty-making body to deal with labor questions in which the United 
States should, presumably, take part. 

In 1922 the United States declined to adhere to the International Conven- 
tions of 1910 and 1921 for the Suppression of tke Traffic in Women and Chil- 
. dren, on similar grounds. It was alleged that the conventions contained 
“projects which, it is thought, pertain, under tae Constitution of the United 
States, to the police functions of the several states of the Union and which the 
Federal Government would not, in consequence. be capable of fulfilling. For 
this reason the United States feels compelled [tke declaration continued] to 
withhold its adhesion to . . . ete.” 9 This attitude was taken again in 1931 
in response to a new invitation to adhere to the said conventions.” 

In the Sixth International Conference cf American States, held at Habana, 
Cuba, in January-February, 1€28, the representative of the United States, 
speaking to the question of the adoption of a coce of private international law, 
said that “the delegation of the United States found it impossible to vote on 
the code and thereby treat of questions which were of a domestic character 
and pertained to the jurisdiction of the forty-eight States, which had their 


5 Conférence dela Paiz, Paris, 1919, Procès-verbaux, rapport et documents de la Commission de 
la Législation Internationale du Travail, Rome, 1221 (pubkshed by Typografia delle Cartiere 
Centrale for the Ufficio di Segretaria per l'Italia della Orgcenizzazione Permanante del Lavoro 
nella Societé delle Nazioni); present w-iter's translation. 

8 Response of the United States, under date of March 3, 1922, to Secretary-General of the 
League of Nations, in reply to invitation to sign conveniicn of 1921 confirming the conven- 
tion of 1910. i 

7 We then said that we regretted our inability “to sign the conventions since some of their 
provisions pertained to the police functions of the several States of the Union and are there- 
fore outside the competence of the Federal Government’; League of Nations Document 
C.T.F.E. 542, 1 April, 1932, p. 3. 
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separate internal regulations [on these matters]."5 -Our delegates later de- 
clared ? that we would examine the code convention with a view to adhering 
to any portions to which it seemed possible.” 

At the same conference, delegates of the United States made a statement 3 in 
connettion with a resolution which was in course of being adopted in view. of 


‘a forthcoming scientific congress dealing with the subjects of emigration 


and immigration. No international agreement was under consideration, but 
in order to avoid any misunderstanding, the following declaration was made: 


The delegation of the United States desires, in connection with this 
resolution, to state that the Government of the United States considers 
that the control of immigration is a matter of purely domestic concern, 
representing the exercise of a purely sovereign right, and that, as far as 
the United States of America is concerned, the. authority of its Congress 
in immigration matters is exclusive. 


The implicatioris of the first part of this statement are obviously very strong. 
It was during this same year that the signature and ratification of the Pact 
of Paris, or, to use a more familiar name, the Briand-Kellogg Treaty, came up 
for consideration, and, although neither ihe White House nor the State De- 
partment nor any delegate of the United States expressed any doubts concern- 
ing the power of the United States to enter into the agreement, that point of 
view was expressed by other spokesmen, in publie discussion, and may be 
cited here. It was urged by opponents of the treaty that the power of Con- 
gress to declare war could not be restricted or destroyed, in whole or in part, 
by international agreement on the part of the United States.” 
. Similar issues arose during 1929, and were met in the same way. When 
confronted with an occasion to sign a convention for supervision of the 
private manufacture of arms, a delegation of the United States “recalled its ` 
declaration of principle made previously to the effect that its Government is 
powerless to prescribe or enforce a prohibition or a system of licenses upon 
private manufacture, which takes place under the jurisdiction of the States 
which form the United States of AÀmeriea."!3 The seme declaration was 


later repeated. 14 


In a slightly different connection, an indirect reference was ais to the 


8 República de Cuba, Diario de la VI Conferencia Americana Internacional, Habana, 1028, 
p. 92 (translation). 

? United States, Department of State, Report of the Delegates of the United States of 
America to the Sixth International Conference of American States, Washington, 1928, p. 
168. 

19 No such action has since been taken. 1 Document cited above, note 9, p. 271. 

12 See note in Shotwell, War as an Instrument of National Policy and Its Renunciation in 
the Pact of Paris, New York, 1929, Appendix II (p. 279). 

13 League of Nations Document A.30.1929.IX, being Report of the Special Commission 
for the Preparation of a Draft Convention with regard to the Supervision of the Private 
Manufacture . . . of Arms and Ammunition ... . p. 7. 

14 Same, p. 29. ! 
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same order.of considerations when budgetary control was proposed as a 
method oi limiting armaments under the ausp:ces of the League of Nations. 
The United States opposed budgetary control as a means of limitation chiefly 
on other grounds, but alleged “difficulties of a Constitutional order also" as a 
ground for its opposition. 

Finally should be mentioned the recent case of the Special Temporary 
Committee of Experts for Assistance to Indigent Foreigners. In.1931 the 
United States was approached concerning participation in a committee deal- 
Ing with this matter, in view of its having parzicipated in the conference on 
this subject held in Parisin 1912. The adminiszration of that day replied that 
“questions regarding recognition and enforcement abroad of maintenance 
orders are largely within the province of the Stete courts in the United States. 
It is accordingly deemed inadvisable to attempt to regulate by treaty the 
action of State courts in regard to such foreign judgments."!6 But when a 
similar meeting was held in 1933, the United States took part, being repre- 
sented by Professors Joseph P. Chamberlain and George L. Warren, and at 
the first meeting Prof. Warren expressed the particular interest of the work 
of the committee to the United States in view of its large alien population. 
He did say that assistance for aliens in the United States was complicated by 
the fact that, while the Federal Government hzd authority to admit or expel 
aliens, it was the various State administrations which had to take responsi- 
bility for the supervision of aliens under their individual police powers and 
for the provision of relief in cases of destitution but did not indieate that this 
would prevent the United States from continuirg its coóperation. 

Prof. Chamberlain, on the same day, referred to the alleged constitutional 
difficulty, but indicated that in practice the theory that the administration 
might make treaties only on subjects which were within the legislative com- 
petence of the Federal Congress was no longer upheld by the Supreme Court. 
He said that the President, with the support of two-thirds of the Congress, 
might enter into treaties upon any questions wh:ch might be dealt with by the 
diplomatic representatives of the country abroad, and that the Supreme Court 
had never yet declared a treaty invalid on the ground that it exceeded the 
legislative competence of Congress. He added that in the United States 
treaties take precedence over legislation of any 3f the States, though not over 
that of the Federal Congress (sic), and cannot be modified by State laws. 
“The administration is therefore careful,” he is quoted as saying, “to make no 
arrangement by treaty which cennot be put into practice under State legis- 
lation."!i* It may be added that other delegations, notably the Swiss and 
the Mexican, indicated similar theoretical but inconclusive constitutional 


. 5 League of Nations Document C.195.M.74.1929.LX, being Minutes of the Preparatory 
Commission for the Disarmament Conference, Sixth Sessien (First Part), Nineteenth Meet- 
ing, 3 May, 1929, p. 175. i 

16 Wilson to Drummond, Aug. 13, 1931. 
17 League of Nations Information Section, Press Releese No, 6755. 
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difficulties. In spite of these, the committee succeeded in drafting a conven- 
tion for submission to the conference, although the United States experts 
stated that in view of the special constitutions in their country it was im- 
probable that the Government of the United States could sign a convention 
concerning assistance to indigent foreigners 28 

. The most elaborate statement of the position was made by a delegate of the 
United States in the International Confererce on the Treatment of Foreign- 
ers, which was held in Paris under League auspices in November and Decem- 
ber of 1929. The statement is so interesting that it seems to deserve to be 
cited in full: 1? 


Mr. Gordon (United States of America) said that, upon its receipt of 
the communication from the League of Nations dated December 18th, 
1928, enclosing a copy of the draft Convention, the United States Gov- 
ernment, as it had informed the Secretary-General of the League in its 
answer of February 28rd, 1929, had transmitted the draft Convention to 
the appropriate American authorities and in the meantime had itself 
given the matter its careful attenticn and consideration, the result 

whereof had served to confirm the interest which the Government enter- 
tained in the subject-matter of the draft Convention and in the purposes 
and objects of the discussions to be held by the Conference. 

This study of the draft Convention had made it apparent that the nght 
which the Constitution of the United States of America reserved to the 
several States to enact laws upon various matters covered many of the 
important subjects dealt with by the proposed Convention. For in- 
stance, the right of foreigners with respect to real estate within their terri- 
tories was a question which, under the American Constitution and the 
system of laws flowing therefrom, fell within the exercise of their legisla- 

- tive powers by the several States, and in consequence the right of for- 
eigners to own lands and to succeed thereto by inheritance was prohibited 
in some of the States by statute, and m others by their Constitution as 
well. Likewise, the several States were entitled to withhold and to 
grant freely or conditionally the privilege of engaging in business within 
their borders to corporations organisec under the laws of another juris- 
diction. p AE 

This did not mean, however, that the Government of the United States 
was not in a position to assure to aliens within its jurisdiction as favour- 
able treatment as was generally accorded by other Governments to aliens 
within their confines. On the contrary, he ventured to recall that there 
were at present residing within the United States millions of non- 
naturalised aliens who not only were as well protected in their persons 
and property as American citizens, but who also for all intents and pur- 
poses were untrammelled in their activities, whether of commercial, edu- 
cational or professional characier. In this connection, it should be em- 
phasised that aliens, as well as citizens of the United States, came within 
the purview of the fourteenth amendment to the Constitution, which pro- 


18 League of Nations Document C.10M.3.1934.IV, p. 6. 

29 League of Nations Document C.97.M.23.1903).II, being Proceedings of the Interna- 
tional Conference on the Treatment of Foreigners, First Session, Fourth Meeting, p. 49; 
stated in the indirect form. 
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vided in part that no State shall deprive any person of life, liberty or 
property without due process of iaw or dəny to any person within its 
jurisdiction the equal protection of the laws.” With very few excep- 
tions, aliens had been free to exploit the netural resources of the United 
States; they had been permitted to engage in commerce and other com- 
mercial pursuits, and even the professions, with the exception of admis- 
sion to the bar, had been open to them. 

‘Because of the powers reserved to the several States, as above indicated, 
it had necessarily been the general poliey cf the Federal Government to 
abstain as far as possible from concluding treaties with foreign Powers, 
the provisions of which directly affected tke police power of the several 
States. However, in view of the provisions of the fourteenth amendment 
to the Constitution of the United States above referred to, and of the 
existing practice of the several States in regard to the treatment of aliens, 
as well as of the provisions of bilateral treaties concluded between the 
United States and foreign Powers, it might be asserted that in general the 
rights and privileges of aliens in the United States were as broad as those 
accorded by any other State to aliens within its jurisdiction. 

As the delegates to the Conference were aware, the American Govern- 
ment had in recent years concluded various treaties of friendship, com- 
merce and consular rights based upon both national and unconditional 
most-favoured-nation treatment and containing provisions conferring 
very broad privileges upon the nationals of 2ach contracting party. The 
Treaty with Germany, signed on December 8th, 1923, was typica! of this 
zavourable form of treaty, and its provisions had since been followed in 
subsequent treaties which the United States Government had concluded, 
and was in process of negotiating, with otaer Governments. This lib- 
eral type of treaty represented substantially the range of subjects in 
this general field regarding which the Federal Government was supreme. 
For the Government of the United States was one of limited or enumer- 
ated powers, and this fundamental principle was explicitly set forth in 
the Constitution itself, which provided that “the powers not delegated to 
the United States by the Constitution, nor prohibited by it to the States, 
were reserved to the States respectively, or to the people.” 

In view of the foregoing, it would, of course, be understood why the 
United States Government felt that it was unable at this time to become 
a party to the Convention before the Conference. He trusted that it 
was equally clear that, far from such inability being an indication of any 
lack of interest on his Government’s part in the subject-matter of the 
Convention and the objects of the Conference, the legislative and ad- 
ministrative provisions in force in the Uniced States showed clearly its 
very lively concern in a liberal regulation of the rights of nationals or 
companies of a State admitted to exercise their trade, industry or other 
occupation, or to settle, in the territory of another State. It was, then, 
with the greatest interest that his Government welcomed the opportunity 
to follow the deliberations of the Confereace and it had been glad to 
designate a representative fcr that purpose. 


II 


The simplest explanation of the attitude refected in the utterances just 
quoted is that given by many Americans and ncn-Americans alike: the con- 
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stitutional inability argument is merely an excuse for not doing something 
which the United States does not wish, as & matter of policy, to do. This 
explanation is repeated many times by many observers, in consideration of 
many different situations, and it cannot be entirely ignored. 

To or upon it at least three replies or comments should be made. That the 
constitutional argument could be used or &bused for the purpose mentioned is 
obvious, and the fact that on one or two occasions the argument has been made 
and then dropped (and the proposed treat; signed), casts some suspicion on 
its conclusiveness.2° On the other hand, it would be, on grounds of sheer 
logical or mathematical probability, mcst remarkable if it should turn out 
that the argument was entirely without foundation and, known to be such, 
was being used constantly and entirely as an insincere excuse. The fact is ` 
that this could only be detected in any event by examining the merits of the 
case. Even ifthe argument were being used for political reasons, it must even 
then be met on its merits; nothing much js gained by merely attacking the 
argument as Insincere. 

It should be noted before going any furtaer that the position of the United 
States in this matter is sometimes stated es that of being unable, sometimes 
that of being unwilling, to sign a treaty because of constitutional considera- 
tions. In some cases the United States Government declares that it is both 
unable (to sign the treaty constitutionally) and (therefore) unwilling (to 
pretend mechanically) to do so. In others it is unable to sign but (greatly) 
regrets this inability. These varying positions appear somewhat different 
when examined for their legal or constitutional validity .*4 


III 


The problem in general involves various letailed questions of law and prac- 
- tice. Analysis of the problem into its component parts is not the least im- 
portant task to be accomplished. 

The first question to be raised is the question of what is the proper basis 
upon which to resolve or attempt to resolv2 our main problem. Efforts have 
hitherto been made to solve the problem of the extent of the treaty-making 
power of the United States by reference chiefly, and almost exclusively, to 
United States federal constitutional law, and very interesting and important 
results have been attained by working along this line.?? It seems obvious to 
the ‘present writer, however, that this is a problem for the solution of which 
both national constitutional and also intarnational law must be consulted. 


20 See the case in the minutes of the Bureau of the League of Nations Disarmament Con- 
ference, Nov. 18, 1982, p. 100. See also the ambiguous statement made of our attitude 
toward the Bustamante Code (document cited above, note 9): “The delegation of the United 
States of America regrets very much that it is unable at the present time to approve the code 
of Dr. Bustamante, as, in view of the Constitution of the United States of America, the rela- 
tions among the States members of the Union, and the powers and functions of the Federal 
Government, it finds it very difficult to do so” (sic); same, p. 167. 

21 See below, at p. 464. 2 Above, note 4. 
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The power of a state, such as the United States, and, derivatively, of its gov- 
ernment, to carry on diplomatic relations anc conclude treaties with other 
states arises at least in part, if not primarily, from international law. The 
clauses of the Constitution which regulate its exercise by the United States 
or the Government of the United States assume and imply the pre-existence of 
that power in the hands of the United States as such, if only by the use of in- 
ternationally standard terms and concepts in that connection?? In the ab- 
sence of such an international law power, the clauses of the Constitution could 
and would have no effect in creating it, and if no clauses existed in the Con- 
stitution purporting to create or bestow such a power, it would belong to the 
nation anyway by virtue of common internaticnal law. This system of law 
must therefore be consulted slong with nationa! constitutional law in dealing 
with the present problem. 

The second point to be noticed is that international law bestows a plenary 
power of concluding treaties upon every state. A priori, and in the absence 
of any valid restrictions of a special nature aris.nz from either national or in- 
ternational sources, the power of the United States and of its treaty-making 
agency to conclude agreements with other states which are mutually ac- 
ceptable to both is unlimited, in terms of either subject matter or of type of 
treatment for that subject matter to be provided in the agreement, assuming 
freedom from the exercise of force or fraud upon the negotiators at the time 
of concluding the treaty. Such plenary power continues to accompany, or 
stand back of, and possibly exceed, the degree of treaty-making power pur- 
porting to be granted by the national constitution. The making of treaties 
by the states antedated the formation of modern international law, and the 
latter emerged as a result of that process, but today it is international law 
which sustains treaty-making, and that in plenary degree.74 

The third point involved is a general one regarding the force of national con- 
stitutional arrangements in comparison with general international law. Do 
such arrangements, if given the form and status cf legal stipulations,?> affect 
the international law power of the state or its government for the conclusion 
of international agreements? 

Unquestionably international law enjoys an authority superior to that of 
national law in this as in all other aspects of the general problem of the rela- 
tions between the two, and this relationship has repeatedly been recognized 
in and by the courts of the United States?9 Perhaps it would suffice and be 


3 See Constitution, Art. I, Sect. S, clauses 10, 11; Art. IT, Sect. 2, cl. 2; Art. TII, Sect. 2, 
cl. 1; etc. 

?! Compare the fact that the constitutions and powers of the States in the United States 
antedate the Federal Constitution, ye& are now held to depend thereon: Ware v. Hylton, 
1796, 3 Dall. 199. 

25 [f such arrangements are left in the status of usages without legal form, the situation 
is not so serious; if they have taken on binding force, the mere fact that they have not been 
embodied textually in a constitution is of limited import. 

2 See general treatment of the problem, with ample citations to judicial decisions, by the 
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more accurate to say merely that international law is the final control over 
the status and powers of those entities within or by which national law is 
created. 

This being the case, ind constitutioral laws may not violate interna- 
tional law. A state may not arrogate to itself by its national law rights de- 
nied by international law, at least not so a3 to affect the rights of other na- 
tions, whatever effect such attempts should have upon the national agencies 
of the country taking the action. Nor may the state reject by means: 
of its national law obligations imposed upon it by international law; as” 
the signing of a treaty is seldom a matter cf obligation, but rather a matter 
of right, this point may not seem at first g ance to count very heavily from 
a practical viewpoint, but it is entirely germane to our theoretical problem, 
and proves in the end to have much greater importance than could have been 
expected, 

One or two further preliminary considerations must be introduced here. 
Both strict law and actual practice must ke examined in deciding upon the’ 
nature of the situation in a given state, such as the United States, regarding’ 
these matters; also considerations of both legal capacity and political tactics 
must be borne in mind. Thus the written constitutional law of the state?" 
may say one thing, but practice may run in a contrary direction—the practice 
never having been corrected or suppressed, Sut not having, on the other hand, - 
produced a modification in the written law. Or a given agency may have the | 
legal power to take such and such action, Eut'avoid this step in order not to’ 
antagonize some other branch of the government.?® In such cases it is im- 
possible to assert dogmatically that strict-law or practice, law or political 
tactics, must be accepted as decisive. If a decision on grounds of strict law 
is desired, that is one thing, and the result may be had, however ridiculous 
it may appear from the point of view of ecntemporary practice. Or a deci- 
sion as to what does happen and is likely tc happen in actual life may be de- 
sired, and then the strict law is less importent than usage. 

Finally there are or may be involved tro distinct types of noaa self- 
restriction in this matter. A state might conceivably attempt to restrict it- l 
self as a whole in regard to the making of treaties by perraanently abandoning 
or destroying part of its power in this direction. Or a state may attempt to 
limit the power to conclude international azreements of one or more agencies 
of its government. This is by far the commoner type of restriction. The 
two types of restriction may turn out to differ somewhat in their relative 
validity. | 


writer in article entitled “Relative Authority of Inwernational Law and National Law in the 
United States," in this JounNAL, Vol. 19 (April, 1925), p. 315. 
27 Including logical interpretations and developments thereof—" the reason of the thing." 
28 Thus the Senate in the United States may refuse approval of a treaty because of belief 
that it violates the Constitution, or. out of a desire not to injure or offend a State; this obvi- 
ously does not prove anything as to the correct lecal theory in the premises. 
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IV 


When we examine the situation as it actually »xists in the United States we 
are placed in a better position to judge the consequences of these general theo- 
retical considerations and also the soundness of some of the excuses made by 
delegates of the United States in international conferences in recent years, as 
quoted at the beginning of this paper. General limitations, if any, of the 
power of the United States and its government to make treaties, may be ex- 
amined first, more or less specific limitations later. 

Now there is, in the first place, no clear evidence in the Constitution of the 
United States that the nation as such ever has intended or does intend to re- 
strict itself in regard to the conclusion of treaties. It may be hazarded that 
this is true for other countries as well, so that shis possible theoretical form 
of restriction is of little practical importance?® Certainly in the United 
States no subject is expressly excluded by the Donstitution from treaty ne- 
gotiation nor any type or form of convention. It is not, in the second place, 
clear that any such restriction is to be inferred from the Constitution. It is 
sometimes said thet no treaty may be made by tke United States destroying or 
altering the fundamental nature of the Union. This applies, if at all, much 
more clearly to the treaty-making agency than to the United States as such, 
and it is evident that the other states of the insernational community have, 
on many occasions, altered their most fundamenzal principles of structure and 
policy in this manner, as by agreeing to union with other states, or lesser 
` structural changes, and inasmuch as this is e point of general theory or 
juristic interpretation, that record may fairly be invoked in this connection.9? 

All of this being true, it is clear that delegates of the United States could 
seldom if ever with accuracy allege, having in view merely the tenor of the 
national law, so far, that the United States as such lacked power to conclude 
any particular convention. It is not believed that they have committed this 
error, although in one case they approximated i; very closely ;?! but here the 
question of the limitation of the powers of the agencies of the United States 
enters the problem. 

We must begin again with the legal situation as it would exist in the absence 
of any special national constitution, or as it con-imues to exist alongside of or 
behind the present Constitution of the United Scates. In the absence of any 
special eonstitution containing provisions bestowing the exercise of the treaty- 
making power of the state on one or another agency of the government, in- 
ternational law would undoubtedly sustain the 2onclusion that the executive 
branch might act in that capacity and bind zhe country thereby.?? The 


29 In general; special cases of states pretending to deny to themselves, or promising not to 
. use, part of their treaty-making power, exist: Covenant cf the League of Nations, Art. XX; 
treaty between the United States and Cuba, May 22, 1€03, Art. I. 

39 See Opium Convention of 1931, Art. 15. 3 See citation in note 11, above. 

3 See Crandall, Treaties, Their Making and Enforcement, 2d ed., Washington, 1916, 
§§ 1-3. 
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power of the executive of any state in this direction is created and defined, 
or at least recognized,** to a minimum degree by international law. Further- 
more, as already indicated, this right of the executive to exercise the treaty- 
making power would be plenary in extent unless other arrangements, Mon 
under international law, are made in the local eonstitution. 

When, however, the power of concluding treaties on behalf of the United 
States purports to be conferred, as it does according to the United States Con- 
stitution, upon two agencies acting conjoinbly, the President and Senate, the 
plenary power of the state in this respect mzy also purport to be restricted or 
excluded from exercise by those agencies. At the same time, 1f power to 
make treaties is conferred upon these agencies in genergl terms, there is also 
room for the free exercise by them of indefinite quantities " the plenary 
treaty-making power in so far as the Constitution does not stand in the way. 

That the Constitution of the United States is one based, as any constitution 
which is truly federal in origin must be, on th» principle 07 powers delegated by 
the states to the Federal Government,** renders this line of reasoning and this 
last conclusion more difficult, though not necessarily impossible, to adopt. 
The Federal Government and its branches, it is true, can do, in the name of 
the United States, only that which the Stases have said they may do, only 
that for the doing of which power has been delegated to them by the States. 
But it is also true that where this power (e g., the treaty-making power) has 
been delegated in general terms, without express limitations, it may extend 
so as to include most or all of the genera! treaty-making power under :nter- 
national law. This raises the question of just what, if any, specific limita- 
tions upon the treaty-making power are imposed explicitly or by implication 
in the Constitution of the Ven States, and whether or in how far they are 
valid. 

B 

The first limitation which is alleged to arise is based upon a supposed re- 
lationship of principal and agent between she United States and the treaty- 
making power, and upon the fact that the latter was created and exists by 
virtue of the Constitution. In view of these facts, it is argued, the treaty- 
making agency could not do anything to cestroy or alter the fundamental 
nature of the Union or anything contrary to she principles of the Constitution. 
It could not cede State territory without State consent. It could not wipe out 
the federal character of the Union and cor.vert it into a unitary state; it could . 
not subordinate the Union to an international sovereignty. | 

If the analogy between the principal-and-agent relationship in private law 
and the relationship between the Union ard its treaty-making organ were 
sound, this might follow. If textual amendment were the only known mode | 
of changing national written constitutions, sven including the greatest or at 

33 In the sense of being given the legal status witkout which it would have no force. 


a Essentially the situation is no different in a unitery state, especially where the powers of 
the government are (there) limited and defined Ey written text. 
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least the most rigid of them all, this might be stil. more clear. The fact is that 
the President and the Senate, especially the Senate, are not so much agents 
of the United States as embodiments of the United States itself. It may also 
be maintained that even in this case a grant of a power of agency, unlimited 

xcept by implication, may involve power to destroy or fundamentally alter 
the juridical and practical nature of the principal. Furthermore, it is obvi- 
ous as a fact and sound as doctrine that the nature of a state created by a 
written constitution may be altered by practice (including treaty-making) 
and evolution almost as well as by textual amerdment, and this even in mat- 
ters covered in the constitution. Finally, we need say little of the inconclu- 
sive argument which is made to turn upon th» distinction between funda- 
mental and non-fundamental features of the Union; distribution of powers 
between States and Federal Government is surely the most fundamental 
feature in the Federal Constitution, yet it is freely admitted that this feature 
may be altered by the treaty-making power.*? 

Beyond this false beginning, 1v is argued that there are two main forms of 
limitations on the treaty-making power: limitations in terms of subject mat- 
ter, and lirnitations as to forms of action which are forbidden to be treated at 
all or treated in certain ways by the Constitution. 

Thus certain subject matters are supposed to be reserved, by the Con- 
stitution, to the States or to other departments of the Federal Government 
(the Congress, the President, the courts) for regulation. Certain subjects are 
by name sub‘ ected to the legislative power of the Congress,?? the powers of 
the President are defined in part in terms of sudject matter,?' and the Juris- 
diction of the Federal courts likewise.38 Then “the powers not delegated to 
the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people,” *? and the powers here 
mentioned actually include both certain subject matters and certain forms 
of action. | 

Secondly, certain forms of action are conferred or attributed by the Con-. 
stitution to the States, to the Congress, the President or the courts. Roughly, 
legislative power is given to the Congress, executive and administrative 
power to the President,*! judicial power to the sourts;*? to the States are re- ` 
served or remain, under the provision just quoted, powers of all these types 
or varieties, and also the principal constituent o> constitution-making or con- 
stitution-revising power,*? although this they share in part with the Federal 
Congress. 


35 This is not true where, the powers of government having been granted by a superior au- 
thority to the component units of a governmental system which has, for one reason and 
another, been given a federal form, so to speak, they have been distributed among the central 
and provincial governments, as in the-Dominion of Canada. Kennedy, W. P. M., The 
Constitution of Canada, New York, 1922, p. 435, ete. 

3$ Constitution, Art. I, Sect. 8. 37 Art. TT, Sects. 2, 3. 38 Art. ITI, Sect. 2. 

33 Amendmenzs, Art. I. 40 Art. T, Sect. I. a Art. TT, Sect. 1. 

£2 Art. III, Sest. 1. 4 Art. V. 
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Finally, it may be added that certain powers, so to speak, are forbidden both 
to the United States or the Federal Government, and to the States.** “Both 
are. forbidden to “deprive any person" of Efe, liberty, or property “without 
due process of law." $$ This obviously refers in part to the subject-matter in- 
volved—life, liberty, property—and also zo the forms of action possible for 
the purpose proscribed, particularly executive action “without due process of 
law.” | 

The decisive question then arises: to what extent, if at all, do these limita- 
tions affect the treaty-making power of the United States? Do they in strict 
lezal logic reduce the scope of that power or its exercise? Have they in prac- 
tice had this effect, and if so, has this been because of considerations of law 
or of policy? 

As already indicated, manv efforts Lave been made to deal with these 
alleged limitations, and to escape from them, on the basis of the national con- 
stitutional law itself, as also upcn grourds of necessity or empirical consid- 
erations which leave the question of principle untouched. In so far as this 
can be done on sound grounds of constitutional law, the result may be ac- 
cepted without further hesitaticn, and the international law question left 
out of account. Thus it may be pointed out that the Constitution does not 
stipulate that treaties, in order to be part of the national legal system on a par 
with the Constitution, shall be made “in pursuance thereof,” as it does in the 
case of statutes, but only “under the authority of the United States”; 4° for 
this, however, there is a special historical explanation,“ and even if that. 
explanation be disregarded and the clause taken at face value, it is negative 
r£ther than affirmative evidence toward the conclusion. On the other hand, 
while it is now well accepted thet the treaty-making power is competent to 
deal with matters allotted to branches of tae Federal Government for legisla- 
tive or administrative action and even those reserved to the States, as also 
that the treaty power has authority to bind the legislative and other Federal 
departments and place them under obligazion to discharge certain functions, 
these results have been usually reached by arguing from practieal necessity 
or from actual practice and similar considerations of doubtful value. Even 
the continued conclusion of treeties dealing with matters allotted to other 
Federal agencies or the States wculd have no value as a legal principle unless 
it is construed to modify any constitutional arrangements intended to restrict 
or forbid it; on the other hand, if it can be shown that no such intentions 
existed in the first place, the practice has no great significance. The power 
of the treaty-making authority to bind the whole state and its legislative and 
other agencies is a power conferred or recognized by international law, more- 
over, and can be discovered only by turning from the national law to that field. 


44 Art. I, Sects. 9, 10. 4 Amendments, Arts. V, XIV. 
46 Constitution, Art. VI, 12. 

47 Wright, Constitutionality of Treaties, as cited howe: note 4, p. 251, note 23. 
18 Geoffroy v. Riggs, 1890, 133 U. S. 258. 
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In faci, one is finaly driven to the conclusion that for an adequate solution of 
the whole problem that is just where he must turn. 

The question to be faced now may be stated thus: does international law, 
which confers upon the state (here the United States), and thus upon its execu- 
tive department, a plenary power to make treaties, interpose any bars to 
constitutional action by the state restricting tie exercise of that power by 
itself or by its government? If so, what are those bars, their nature and their 
extent? 

It must be admitted at once that internationa. law does permit the national 
state to regulate to some degree the exercise of tae treaty-making power on 
its behalf. The state might intrust the exercise of that power to some agency 
other than its chief executive officer, doubtless, provided the agency selected 
were suitable or adequate to the purpose, although it is difficult to conceive of 
legislative or judicial agencies fulfilling this requirement. Certainly it may 
require approval by a representative body, suca as the Senate, as a prelimi- 
nary to ratification. Such constitutional requirements are sufficiently com- 
mon, of sufficiently long standing, and it is sufficiently possible to reconcile 
them with the objective of treaty-making, to fall within the principles of 
international law and hence raise no real question of limitations contrary 
thereto. 

Beyond this paint, the real questions arise. But always cases where a 
treaty might be mandatory must be differentiated from those where it is not, 
and the question of limitations on the state must be distinguished from m 
of limitations upon the government. 

There are few situations where conclusion cf a treaty would be seus 
"upon a state by either common or conventiona. international law. Perhaps 
the conelusion of consular conventions forms & case in point under the former, 
always allowing for exceptional circumstances which would take the case out 
of the general rule.*® Certain rare cases of tae latter may also be found, 
where states have obligated themselves by one treaty to conclude, another, 
going upon an assumption that they will be ab.e to agree on terms when ne- 
gotiations arrive; 9? the first agreement may be assumed to fall within the area 
not covered by constitutional prohibitions.» Where they exist, however, 
the national state obviously cannot escape by pleading such limitations 


49 Se» the present writers Manual Digest of Commor International Law, New York, 
1932, p. 156 (Art. 132 and footnote 132.1). 

50 Tre possibility cf defeating the purpose of such ar. agreement by persistent disagree- 
ment on terms, while not necessarily destructive of all meaning and value for such a treaty 
may be admitted, bui such treaties continue to be made: if our conclusions in this study de- 
pended upon the mandatory treaty—the treaty which a state is obligated to conclude— 
we should have to investigate this matter further but, as will appear, they do not. For 
example of the type of thing involved see League of Nations document, C. 214. No. 70. 
1928. II. 

51 Otherwise the general problem would simply arise on the earlier stage and the present 
special problem not arise at all. 
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uponits powers. ‘There may be no way of exacting performance, but the legal 
obligation is not impaired. The state could in such cases neither destroy its 
own international-law-given treaty-making power nor properly refuse to 
exercise it. 

Nor could it, a priori, plead constitutional limitations upon its T 
ing agency. "Thestateis under obligation to maintain machinery adequate to 
discharge its international obligations? There may be, again, no way to - 
compel performance, but the obligation cannot be escaped by pleading con- 
stitutional peculiarities or infirmities. As none of the cases in which the 
United States has pleaded constitutional inability involved mandatory treaty- 
making, we need not pause upon it further. 

Where the power to make treaties is conferred by international js in purely 
permissive form, the situation at first glance appears very different. May a 
state not refrain from exercising, and refuse to exercise, a permissive power 
which it possesses? Must a state sign a treaty whenever presented with an 
opportunity or a draft text? Mey not constitutional provisions operate 
as &cts of abstention or refusal by the state or its government in this 
direction? i 

It would seem that everything turns upor ilis distinetion between absten- 
tion or refusal in a specific ease, on politieal grounds, and a pretended denial 
or destruction of the power of the state or its government in general terms on 
legal grounds. There is no doubt that a state may decline to conclude a 
treaty, within the permissive field, on grounds of policy, or on mere grounds 
of eaprice for that matter. So for the government of the state, or the treaty- 
making organ, speaking on behalf of the stete. But it would not seem that 
the state could, by statute or constitutional provision, destroy, deny that it or 
its government possessed, or forbid the general exercise cf, the treaty-making 
power conferred by international law. A state, a subject of international 
law, its powers fixed thereby, may not by national law reduce the scope of its 

. own treaty-making power, which is necessarily defined by international law, 
so as to be able afterwards to deny that it possesses, under that law which 
must be regarded as finally decisive in this matter, the power to make such 
and such a treaty. A state may refuse to sign a given proposed treaty on 
grounds of policy, but cannot effectively bind itself, even by declaring that 
it will not, on grounds of policy, sign such and such treaties in the future, for 
this would in effect reduce the scope of its internationally given treaty power. 
The source of that power being the international community and the medium 
of its grant international law, it cannot be definitively limited in its extent or its 
exercise by-action or law emanating from a lower source, namely, the national 
community.®3 For this would be as though a State in the United States should 
incorporate in its constitution a clause forbidding the Governor to conclude in- 


8? Potter, Manual, as cited above, note 49, p. 155 (Art. 127 and footnote 127). 
53 Reflection will reveal that not oniy does the national treaty-making power derive from 
. or depend on the authorization of the international community, but also all of the other . 
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ter-State agreements under the Federal Constitution,5* and then deny that 
it or he—the State or its Governor—possessed such power any longer. 

This renders it unnecessary, because inconclusive, to study further the 
cetails of the alleged limitations in the United States specifically. In part 
they may not, as they may not have been intended to, reduce the treaty- 
raking power. In so far as they were so inter.ded and appear so to do, they 
can have no such effect in any definitive or intarnational sense. 

In addition to answering our main question. this analysis seems to imply 
certain other consequences which may be noted in passing. It means, thus, 
that the principle or policy of the division of powers within the Federal Gov- 
ernment itself, so dear to American constitutiosral law, has no place or sig- 
nificance in the action of one state vis-à-vis aro;her. It is a possible policy 
for application within a state—though of dub‘ous value for any people who 
can trust its own political wisdom and restrainz, or where carried to extremes 
. —aánd for application in the organized codperazion of many states in con- 
ference, court, or commission. But when one st&te takes action vis-à-vis an- 
other it does so as a unit, whether in action below the level of law or treaty 
agreement, in concluding a treaty, or in applymg law or treaty. Interna- 
tional law recognizes no principle of separation of powers at the point of in- 
ternational contact, and that principle has no force to modify international 
obligations or procedure in that connection. 

Likewise, although another consideration is alleged as part of the “lack of 
power” argument, the above analysis seems to destroy its importance as a 
distinct consideration also. It is argued that the Federal Government, be- 
cause of constitutional distribution of powers, lacks or would lack power to 
execute certain kinds of treaty agreement which it would nevertheless be ex- 
pected to execute if it concluded them or pretended formally to conclude them, 
in spite of their being unconstitutional in the sense of conflicting with that 
distribution, and hence feels it wise and even indispensable to refrain from 
signing.» Obviously this adds nothing to th» situation as already defined. 
If there were subjects or actions respecting which the United States could 





national governmental powers, including the constituent power (cf., reasoning in note 24, 
above); this does not alter, but, on the contrary would, if we could explore it fully here, 
reénforce the conclusion drawn in this paper. 

51 Art. T, Sect. 10, cl. 3. 

55 The present problem is at times stated as a question whether the world legal system is 
monistic or dualistic in character (7.e., whether interrational law is distinct from or inte- 
grated with, and takes primacy over, national law), or ss 2 question whether a treaty invalid 
-nder national law can be valid under international law. See B. Mirkine-Guetzevitch, 
Droit Constitutionnel International, Paris, 1938, p. 164.. The treatment here given should 
^ndiezte that all depends upon whether international law has permitted or forbidden the 
aonstitutional arrangements, if any, in question; if iv has permitted them they are valid and 
no treaty contravening them is valid, but if it has not, -hey have no force and a treaty other- 
wise valid is sound. E 

55 See utterance ir document cited above, note 6. 
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not for constitutional reasons conclude tzeaties, it would have no power to 
execute them, for the power to execu;e extends only to treaties (validly) 
made under the authority of the United States. Contrariwise, it has ample 
power to execute treaties validly concluded, and hence this argument simply 
refers us back to the original-problem. 

All of this also means, of course, that the treaty-making power, exercised 
by the treaty-making agency, may impose obligations not.only upor the 
United States as such, but also upon its organs, such as the courts, the execu- 
tive or administrative agencies, and tke Jongress.' These obligations are 
legal and not merely moral in that they icw from, can be based upon, and 
are sanctioned by, the whole system of lav, rational and international, which 
regulates these matters. They may not 2¢ enforceable because of the pro- 
cedural difficulty, not to say impossibility, of exacting performance of legis- 
lation from a representative body such £s Congress. But at various points in 
the Constitution legal obligations of legislation are laid upon the Congress, and 
usually these are to be incurred as & resu t of actions of other organs of the 
Federal Government ;5? so it is in connection with the operation of the mea 
making power. 

A further result is to place treaties eorcluded in the name of the United 
States, by agents which international law would recognize as competent for 
that function, in a position, in respect to the Constitution of the United States, 
such as that occupied by the Constitution end other inter-State agreemenis in 
respect to State Constitutions or statutes. The only general restrictions re- 
garding the validity of treaties, vis-à-vis she parties thereto, which interna- 
tional law imposes are thase of form and ireedom from fraud or force in the 
negotiations. In the former is admitted approval by representative bodies, 
as being common practice and not in itse_f reeessarily destructive of the object 
in view. On the other hand, any pretended treaty would have to be con- 
demned on the latter ground if bad faith o1 zn attempt to use the treaty form 
for other than its proper function were revealed; thus, if a treaty were con- 
structed so as merely to circumvent the Constitution for the benefit of the 
Federal Government or the treaty-makiag power rather than to accord to the 
cosignatory state a benefit in return fcr which the United States obtained 
some benefit regarded by the treaty-making power as equivalent and desir- 
able, in view of all circumstances, it. might not be regarded as a bona fide 
treaty at all59 Short of this, it does nct seem that international law would 
disapprove, and national law may not d2 jure narrow, the scope of that field 
of activity. 

The final question to be answered is the very pardonable inquiry as to 
whence or how such an element can have come to enter into an otherwise 


5? This is now generally admitted; see Hyde, 38 525, 526. 

$8 Constitution, Art. VI, cls. 3 and 2 (in that orcer), e.g. 

5? See treatment (believed to be incomplete) of this point by Wright, article cited, pp. 258, 
262-263. 
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. somewhat rigid and limited system of government, the system defined ii 
United States constitutional law, and whether the framers of that systen 
foresaw and admitted that result? The re»ly is that the treaty-makin 
power as recognized by international law, unlimited in subject-matter an: 
restricted only by certain formal requiremenis, was acquired by the Unite: 
` States when it sought and obtained recognition as a state among states. Th 
way in which that power was exercised in the first generation of the nationa 
life indicates that this was a matter of no small importance to the new nation 
The framers were quite aware of this situation in general, and if they did no 
‘ entirely foresee and perhaps would not have favored the extensive use to b 
made of the treaty-making power later, or perceive exactly how it could am 
almost inevitably must operate to nullify in large degree their carefull 
elaborated system of national constitutional restraints and restrictions, o 
admit or authorize that result, no more did they perceive and try to estop.it 
The result is a reality, surprising only to those who have allowed an undu 
superstitious regard for national, formal, and verbal rigidities to obscur 
their perception and warp their appreciation of international or world-wid 
human, substantive, and living realities. 


VI 


The argument of the preceding pages may be summarized as follows: Inter 
national law is superior in authority to national constitutional law, and th 
latter may not validly contravene the former; the treaty-making power i 
possessed by the national staie by virtue of international, not national, law 
where it is a priori plenary as to the subjects with which it may deal or th 
forms of action for which it may provide; while international law to som: 
degree permits the national state to adopt iis own procedure for conclusio: 
. of treaties, including approvel by representative bodies, it would not permi 
adoption of procedures seriously impairing the exercise of that power; wher 
conclusion of a treaty is mandatory upon a s;ate under international law, th 
latter may not by national constitutional law escape that obligation; where i 
is permissive, the state may refuse to conclude a treaty in an instant case, bu 
may not by national law reduce its own power, under international law, o: 
that of its treaty-making agency, the repository of this international lav 
.power, to conelude such a vreaty in the future, for this would be to attempt t« 
impose national legal restrictions upon international legal powers; the actua 
provisions of the Constitution of the United States do not pretend explicit 
to remove any. subjects or types of action -rom the purview of the treaty. 
making power, and none of the provisions of the Constitution are valid, for th: 
reason given in the preceding clause, to restrict by implication the treaty: 
making agency from conclucing an international agreement on any subject 
or providing any type of action relating thereto, which it may politically se 
fit, including, as a maximum, submission of the United States to an interna 
tional sovereignty, and all lesser degrees of restrictive action. It is certainh 


474. THE AMERICAN JOURNAL OF INTERNATIONAL, LAW 


not to be inferred that such a conclusion has been reached already by the 
United States Government; the protests of “lack of power" made in certain 
cases by delegates of the United States may be regarded as having been quite 
sincere. Itis also hardly to be expected that sich a conclusion will be accept- 
able to the fanatically nationalistic confraternity of constitutional lawyers or 
to extreme nationalists generally, but it is submitted that it is both theo- 
retically sound and socially valuable from either an international or a na- 
tional point of view. | 


] 


THE NARCOTICS CONVEMTION OF 1931! 


By Quincy WRIGHT — 
Of the Board of Kaitors: 


The international conventions to control the use of opium and narcotic 
drugs have been of interest to the United Stazes (1) primarily from the stand- 
point of their efficiency in combating an acknowledged evil. 'lhey also have 
a more general interest in that they illustrate methods (2) of sumptuary regu- 
lation, (3) of economic planning, and (4) of international administration, per- 
haps capable of application in other fields. Finally, (5) the application of 
these conventions has raised some problems of general international law. 

(1) The United States has little to lose and much to gain from effective in- 
ternational control of opium and narcotic druzs. Consequently it is not sur- 
prising to discover that it has displayed an unusual willingness to subordinate 
national sovereignty to international government in this field, and has co- 
operated with the League of Nations more consistently in this than in any 
other problem. Where American coöperation has been qualified, as illus- 
trated by its bolt from the conference of 1925 and its failure to ratify the con- 
vention which emerged from that conference, tais has been because of irritation 
at the hesitancy of others to sacrifice their sovereignty to the general good 
rather than from any unwillingness to submit itself to international govern- 
ment in the field. 

The United States initiated general international consideration of the opium 
problem in the Shanghai Commission of 1909. It summoned the Hague Con- 
ference of 1912, and after the war coóperated with the League of Nations to 
make the convention which emerged from this conference effective. In 1923 
the United States succeeded in getting the League of Nations Advisory Com- 
mittee on the traffic in opium and other dangerous drugs to accept, with some 
reservations, an interpretation of the Hague Convention as excluding the use 
oI opium products except for “medicinal and scientific purposes,” and as im- 
plying an obligation of the parties to limit the growing of the opium poppy so 
as to prevent any surplus beyond the world’s requirements thus defined. 


i See U. S. Treaty Series, No. 863; U. S. Dept. of State, Conference Series, No. 10, Con- 
ference on the Limitation of the Manufacture of Narcotic Drugs, Geneva, May 27-July 
13, 1931, Report of the Delegation of the United States to the Secretary of State, Wash- 
ington, 1932; League of Nations, Treaty Series, Vo_. 139, p. 303 ff.; League of Nations, 
Records of the Conference for the Limitation of the Manufacture of Narcotie Drugs, Geneva, 
May 27 to July 13, 1931, 2 vols., L. of N. Pub., Opium and Other Dangerous Drugs, 1931, 
XI,10. The writer has dealt with earlier phases of the problem in “The Opium Question," 
this JounNAL, Vol. 18 (1924), pp. 281-295; '"The American Withdrawal from the Opium 
Conference,” tbid., Vol. 19 (1925), pp. 348-355; “The Opium Conference," ibid., pp. 559—569. 
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In spite of the misunderstandings during the 1925 conzerence which grew out 
of the failure of the conference to give full effect to thid interpretation, the 
United States has continued to coóperate witk. other nations in the field, at the 
same time it has sought to strengthen tts own laws dealing with the problem and 
to improve their administration. The manufacture in, and importation into 
the United States of heroin has been absolutely forbidden, the narcotics ad- 
ministration has been concentrated in a bureau of the Treasury Department, 
and extensive educational campaigns and statistical studies with respect to 
the use of narcotics in the United States have been undertaken? In 1924 and 
1926 ccnventions to suppress the smuggling of narcotics and other articles were 
negotiated by the United States with Canada and Mexico? In 1928 
an exchange of notes took place on zhe initiative of the United States with 


2 For summary of American legislation on the subject before 1924, see this JOURNAL, Vol. 
18 (1924), p. 285. More recent legislation includes the Revenue Act of June 2, 1924 (43 
Stat. 328), reénacting the Act of Dec. 17, 1914, providing for registration and taxation of 
persons dealing in narcotics; the Act of June 7, 1924 (43 Stat. 657), prohibiting the imparta- 
tion of opium for the manufacture of heroin; the Act of Feb. 26, 1926 (44 Stat. 99), strength- 
ening the internal revenue laws in respect to the seizure of illegitimate narcotics in the United 
States; the Act of Jan. 19, 1929 (45 Stat. 1085-1089), defining 'narcctie" and “addict” and 
establishing narcotic farms for the treatment of “narcotic addicts"; the Act of June 14, 1930 
(46 Stat. 585-587), establishing the Bureau of Narcotics in the Department of the Treasury 
under a Commissioner of Narcotics in substizution for the Federal Narcotics Control Board, 
authorizing the Commissioner to offer rewards for information on viclation of the narcotics 
laws, authorizing the Surgeon-General of the Public Health Service to study abuses of nar- 
cotics and to determine and report to the Secretary of the Treasury the quantities of erude 
opium and coca leaves and their salts necessary to supply normal and emergency medicinal 
and scientific requirements of the United States; authorizing the Secretary of the Treasury 
to codperate with the Secretary of State in discharging the international obligations of the 
United States concerning narcotic drugs ani with the States in suppressing the abuse of 
narcotic drugs in the United States; the Tariff Act of June 17, 1930 (46 Stat. 748), increasing 
the liability and penalties of vessels entering the United States with prepared opium in their 
cargo. See also Hearings before the Committee of Ways and Mears, H. of R., on H. R. 
7079, a bill prohibiting the importation of crude opium for the purpose of manufacturing 
heroin, April 3, 1924; Remarks of Walter F, Lineberger of Calif., H. of R., Cong. Ree., Feb. 
18, Dec. 16 and 21, 1925, on the work of the International Narcotics Educational Associa- 
tion; C. E. Terry, Report to the Committee on Drug Addiction on the Use of Nercotics in 
several American communities, N. Y., 1927. This report points out that estimates of the 
number of drug addicts in different communities of the United States vary too much to 
permit of generalizing. Such generalizations run from under 100,000 zo over 1,000,000 drug 
addicts in the United States (pp. 64-65; and Report, 1931, pp. 19, 24). See also Arthur 
Woods, Dangerous Drugs (New Haven, 1931), pp. 39-40. The per capita consumption of 
drugs appears to vary enormously in different parts of the world. Estimates for morphine 
vary from .09 Kg. per million inhabitants per year in the Dutch East Indies, to 8.42 Kg. 
per million per year in Great Britain, 13.74 Kg. in Japan, 16.80 Kg. in the United States, 
16.99 Kg. in France, 17.01 Kg. in Norway, 13.09 Kg. in Germany, and 91.67 Kg. in Kwan- 
tung. (See League of Nations Pub., Opium, etc., 1932, XI, 3, p. 104 ff., and Reports of 
the Permanent Central Opium Board, Sessions 5 to 13, 1931—1932, League of Netions 
Official Journal, Vol. 12, pp. 289 ff., 2190 ff.; Vol. 13, p. 1761 ff.) 

3 U. S. Treaty Series, Nos. 718, 739; E. D. Dickinszn, this Jocrwan, Vol. 20 (1996), p 


344 ff. 


| THE NARCOTICS CONVENTION OF 1931 477 


Belgium, Czechoslovakia, Danzig, Denmark, France; Germany, Great Britain, 
Greece, Italy, Japa, The Netherlands, Spain, and Turkey, providing for direct 
and immediate communication ketween police officers in charge of narcotics 
control with reference to the identification and apprehension of persons en- 
gaged in illicit traffic, to the acquisition cf information on the suspected move- 
ments of smuggled drugs, and to codperative action in detective and investiga- 
tory work.* 

The United States participatec in the conference of 1931 at Geneva and de- 
posited its ratification of the convention which emerged on April 28, 1932.5 
According to its terms, this convention came into force on July 10, 1933, with 
forty states as parties. Six additional states had become parties by May, 
1934.6 In announcing the proclamation of this treaty by the United States, 
the Department of State confidertly expected it “to constitute an effective and 
important step in the direction of suppressing the evils of the illicit drug traffic 
and of reducing the production of narcotic drugs to the amounts needed for 
medical and scientific purposes. The advantage of the treaty to the United 
States,” continued the statement, “lies in the fect that it limits the quantities 
of dangerous drugs manufactured in other countries, renders much stricter the 
control abroad of legitimate trade in these substances, and affords better fa- 
cilities for suppressing the illicit traffic." 

The announcement continued: 


The principal problem cf narcotics Jaw enforcement in the United 
States is that of preventing the unlawful introduction of narcotic drugs 
and particularly the derivatives of opium and of coca leaves from abroad. 
It is foreign overproduction, t.e., total production over and above the 
amount needed for medica. and scientific purposes, which supplies the 
illicit international traffic. The domestic manufacture of the drugs in 
the United States is limited so closely to the medical needs of the country 
that diversion of the home manufactured product is comparatively negli- 
gible, and the illicit traffic ands its sourze of supply in drugs which are 
smuggled in from abroad. 


4 Dept. of State, Press Release, Feb. 15, 1929. Similar executive agreements were made 
in 1930 and 1931 with Austria, Cuba, Egypt, Mexico, Foland, Portugal, Rumania, Switzer- 
land, Yugoslavia. See U. S. Dept. of State, Treaty Information, Dec., 1932, Supp. to 
Bulletin No. 39 (List of Treaties and Other International Acts of the United States of 
America in foree December 31, 1932), pp. 80-83. 

5 U. S. Treaty Series, No. 363. 

? See list of parties in Advisory Committee on Traffiz in Opium, Report on 16th Session, 
May, 1933, L. of N., Opium, 1933, XI, 1, p. 26; and in U. S. Treaty Series, No. 863, p. 58, 
and Treaty Information, Nos. 51, 53, 55. The non-parties include (May, 1934) Abyssinia, 
Afghanistan, Albania, South Africa, Argentina, Austria, Bolivia, Ecuador, Denmark, Fin- 
land, Greece, Honduras, Iceland, Japan, Latvia, Liberia, Liechtenstein, Luxemburg, New 
Zealand, Norway, Panama, Paraguay, Saudi Arabia, U. S. S. R., Yugoslavia. Belgium 
and Great Britain reserved with respect to their colonies, protectorates and mandatec 
areas. France and Portugal reservec. the obligations respecting statistics from such areas 

Of these non-parties, Japan and U. S. S. R. are narcotic manufacturing countries, anc 
Afghanistan, Bolivia, Japan, Yugoslavia and U. S. 3. E. are opium or cocs producing coun- 
tries. See note 19, infra. 
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The statement added that the United States would not relax its domestic con- 
trol, and that little, if any, additional legislation would befalled for under the ` 
obligations of this convention.” 

In September, 1933, the United States announced its willingness to submit 
the names of candidates for membership in the Permanent Central Opium 
Board set up by the Opium Convention of 1925, and to act with the Council 
of the League of Nations in the selection of that board. It was explained that 
although the board was set up under a treaty 2o which the United States was 
not a party (1925), it is entrusted with important functions under a treaty 
which the United States has ratified (1931), and that the United States 
had obligated itself to coóperate and had eoóperated wholeheartedly with the 
board since its establishment in 1928.* 

(2) Itis still too early to determine whether the optimistic expectations are 
justified, that the 1931 convention will seriously curtail the illegitimate trade 
which has succeeded in getting around the 1912 and 1925 corventions. Ameri- 
cans fresh from experience of the rise and fail of the 18th Amendment may en- 
tertain some skepticism with respect to the capacity of human ingenuity to 
control the use of narcotic drugs which, althcugh desired more urgently by 
addicts than are alcoholic beverages, are easier and more profitable to smuggle 
than the latter because of their lesser sulk in proportion to their value. It is 
also to be observed that the necessity of certain drugs in medical practice , 
makes it imperative that some stocks be everywhere on hand. On the 
other hand, the very serious effect of drug addiction on health, morals and 
criminality of the addict, and the extraordinarily rapid spread of addic- 
tion among all classes, have developed a powerful public interest in estab- 
lishing adequate control. Undoubtedly publie opinion in the United States 
is far more united upon the policy of confining narcotic drugs to medical 
and scientific uses than it ever was upon the policy of confining alcohol to: 
such uses. 

A national administration attempting to deal with the nercotics problem is 
- confronted first with the problem of internal trade. It attempts to prevent 
reserve stocks and freshly manufactured narcotics suitable for consumption 
from getting into the illegitimate trade. The difficulty of preventing surplus 
quantities from leaking at once suggests the strict regulation of domestic pro- 
duction and manufacture, but this preves useless without rigorous control of 
the importation both of manufactured drugs and raw materials for such manu- 
facture. At this stage the matter enters the international field because, with- 
out the assistance of exporting countries, it has proved impossible to prevent 
the wholesale smuggling of commodities whose bulk is so slight in proportion 
to their value that they can profitably be concealed in small quantities in the 
middle of apparently legitimate shipments? International regulation, simi- 


? Dept. of State, Press Releases, July 15, 1933. 8 Ibid., Sept. 23, 1933. 
? Certain methods of smuggling are set forth from data published by the League of Nations 
Advisory Committee in Arthur Woods, op. cit., p. 61 ff. 
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to control world magufacture and agricultural production. 

The 1912 Opium Convention, although stating general principles in regard 
to the control of production, relied mainly on the control of international trade, 
and imposed a joint responsibility on both exporting and importing govern- 
ments to prevent raw, prepared or medicinal opium and manufactured nar- 
cotic drugs from getting into a country unless authorized by its government. 
The determination of the amount required anc internal control of its use was 
left to each government, subject to the general >rinciple of gradual suppres- 
sion of the use of prepared opium, and limitatian of the use of medicinal opium 
and manufectured drugs “to medical and legitimate" purposes. Assistance to 
China in suppressing the smoking of prepared opium was a major purpose of 
this convention, as it was of the first of the 1925 conferences and of the Bang- 
kok Opium Conference of November, 1931. 

The system oi the 1912 convention for regulating international trade in 
these substances was strengthened by the supervision of the League of Na- 
tions Advisory Commission on Traffic in Opium and Other Dangerous Drugs, 
and by the Narcotics Convention produced by the second conference of 1925, 
which required the use of export and import certificates in the legitimate in- 
ternational trade in these substances, and set up the Permanent Central 
Opium Board, to which the parties were obliged to submit annual estimates of 
their import requirements and quarterly statistics of their exports and im- 
ports of the controlled narcotic substances. 

Even this system, however, has proved inedequate to prevent smuggling, 
and extraordinary disclosures were made by zhe Advisory Commission with 
respect to the methods of smugglers, and the negligence, if not bad faith, of 
governments. In 1927 the Assembly of the Leegue of Nations received a re- 
port from its Fifth Committee noting that the Advisory Committee had made 


larly, beginning ejus attempt to control international trade, soon attempts 


a very serious statement that, with regarc to combating the drug evil, 
action by governments falls far short oi their contractual obligations. 
... A very grave charge is made against the individual governments, 
and the documents published by the Advisory Committee supports, it 
must be admitted, to the very fullest extent, the view it has expressed as 
to the danger of the situation. The Fifth Committee would like to make 
an appeal to the Assembly delegates that they should all, on their return 
to their respective countries, urge upon the competent authorities there 
the necessity for drastic &ction.!? 


The inacequacy of control applied only to ths trade in narcotic substances 
was apparently foreseen by the Hague Convention of 1912, which required the 
parties to “enact effective laws or regulations for the control and distribution 


1? Records of the Assembly, 8th Ordinary Session, League of Nations Official Journal, 
Sp. Supp., No. 54, pp. 117, 413; Woods, op. cit., p. 106. The L. of N. Advisory Committee 
on Traffic in Opium and Other Dangerous Drugs publishes every year a list of illicit trans- 
actions and seizures reported by the governments. That for 1930 contained 170 closely 
printed pages. (L. of N. Pub., Opium, 1930, XT, 9.) 
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of raw opium" (Article 1). The United States delegation, at the Geneva Con- 
ference in 1925 sought to extend this to coca leaves and tq add the phrase “so 
that there will be no surplus available for purposes not strictly medical and 
scientific.” This logiéal proposal for controlling the growing of the plant 
sources of narcotic drugs was frustrated by the administrative inability of 
certain countries, especially China, tc prevent at the time the extensive grow- 
ing of the opium poppy, and the unwillingness of other countries, especially 
India, to curtail production so long as a universal production control was im- 
practicable. The revenue interests of certain countries may also have 
affected their willingness to suppress raw opium production. Instead, the 
Geneva Opium Convention of 1925, participated in by seven states with Far 
Eastern territories, but not by China, atterapted to control opium smoking 
through government monopoly of the business. The-same system was ad- 
hered to in the Bangkok Convention of 1931.1? 

Although raw or slightly prepared opium is eaten or smoked in Asia, and 
coca leaves are chewed in Peru and Bolivia, in most countries narcotic addic- 
tion results from the use of manufactured drugs, especially morphine, heroin, 
and cocaine. Thus failing to control the production of the raw product, the 
Geneva Conference sought to limit the production of marufactured drugs to 
“medical and scientific purposes.” The Geneva Convention on Narcotic 
Drugs came into effect in 1928, and reports of the Permanent Board showed 
that production of these drugs was ten times the “medicel and scientific re- 
quirements” of the world.!? It soon became clear that the Geneva Conven- 
tion was not adequate to effect the necessary decrease in the production of 
these drugs. -Consequently a new conference was held at Geneva in 1931 to 
supplement the earlier conventions “ty rendering effective by international 
agreement the limitation of the manufacture of narcotic drugs to the world’s 
legitimate requirements for medical and scientific purposes and by regulating 
their distribution.” To carry out this program required nothing less than 
economic planning of the narcotic industry on a world scale. 

: (83) Economic planning involves central sontrol, whether by ownership, by 
regulation, or by advice, of the entire production and distribution of the com- 
modities to which the plan extends within the area covered by the plan. The 
1931 Narcotics Convention is the first attempt at a world plan for any eco- 

11 See this JOURNAL, Vol. 19 (1925), pp. 348-355. Far list of producing countries, see note 
19, infra. 

12 “i text of Geneva Opium Convention, 1925, see Hudson, International Legislation, p. 
1580, and of Bangkok Opium Convention, 1931, see L. of N. Pub., Opium, 1932, XI, 1. For 
discussion explaining reasons for lack of results in the Bangkok Corference and the adequacy 
of the monopoly policy, see L. of N., Advisory Committee on Traffic in Opium, Minutes of 
15th Session, April, 1932 (L. of N. Pub., Opium, 1932, XI, 2), p. 10. See also E. T. Williams, 
this JounNAL, Vol. 27 (1933), p. 220, who writes: “It decided that it was impracticable to 
‘attempt to prevent opium smoking as long as the illicit traffic in the drug continued on the 
then enormous scale. The real reason for the failure of the conference was the desire of 


interested nations to retain the revenues derived from the vice." 
13 Woods, op. cit., p. 61. 
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nomic commodity.¥ The methods adopted may be of value in case economic 

planning is attempted with respect to other eommodities. In fact, the Dis- 

armament Conference had prepared a document entitled “Analogies between 

the Problem of the Traffic in Narcotic Drugs-and that of the Trade in and 
Manufacture of Arms." 3$ — — | 

'The planning provided in the Narcoties Convention of 1931 begins with an 
estimate of the world's requirements for medical and scientific purposes by the 

Permanent Central Board, assisted by the Supervisory Body, on the basis of 
estimates of its own requirements submitted ty each country or, lacking these, 
of estimates prepared by the Supervisory Bcdy./? The convention does not 
provide for a central allocation of these total requirements among the manu- 
facturing countries, but each country is bound to limit its manufacturing each 
year according to its estimates and its export crders. At the end of the year 
each country is bound to submit to the Permanent Central Board full statistics 
o? its manufactures, exports, imports, reserve stocks and seizures, thus making 
' possible a universal statistical check-up. 

(4) Possibilities of evasion still exist, although the efficiency cf administra- 
tive controls has been greatly developed since the 1912 convention. Each 
successive convention has been supplementary to those which preceded it (see 
1925, Art. 31; 1931, Art. 24). 

The 1912 convention, with 25 articles occupying seven pages, relied upon the 
good faith of the parties in fulfilling obligations to take legislative, judicial 
and administrative action each in its own territory, and set up no inter- 
national supervisory or administrative arrangements, except that of consti- 
tuting The Netherlands Ministry of Foreign Affairs a clearing house for 
receiving and distributing legal and statistical information on the subject 
(Art. 21). 

The 1925 Narcotics Convention, with 39 articles occupying 13 pages, set 
forth the obligations of the parties much more concretely than had its predeces- 
sor, particularly in regard to the enactment of suitable penal legislation (Arts. 
28, 29). It required the parties to license drug manufacturing and trading 
establishments and premises and to subject taem to detailed administrative 
supervision and the keeping of careful recorcs of the drugs manufactured, im- 
ported, exported, sold and distributed (Art. 6). The parties to the conven- 
tion were required to regulate international trede and transit of the controlled 


14 Subsequent egreements have been made attempting less comprehensive world plans for 
the production of wheat, silver and rubber. 

5 L. of N. Pub., Disarmament, 1933, IX, 4. 

15 The estimates for 1934 dealt with 15 drugs, but of these only morphine, heroin, codeine, 
dionine, and cocaine were quantitatively important. It appears that 514 tons of cocaine 
are required for the world, and 40 tons of morphine. Of the latter, 894 tons are needed in 
that form, and the remainder is to be converted into 25 tons of codeine, 214 tons of dionine, 
114 tons of heroin, and one ton of other drugs. See League of Nations, Estimated World 
Requirements of Dangerous Drugs in 1934 (Geneva, 1933), p. 3, and L. of N. Monthly 
Summary, Dec., 1933, Vol. 13, p. 286. 
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substances by an elaborate system of export and import certificates (Arts. 
12-18), and the Health Committee of tne Leazue of Natidhs, with the advice 
of the Permanent Committee of the Oftce Internationale d]H ygiéne Publique, 
in Paris was authorized to desermine tbe substances coming under the conven- 
tion (Arts. 8, 10). The convention als- set up a Permanent Central Board of 
eight persons, appointed by the Council of the League of Nations, to receive 
from, each party to the convention estimates of its import needs for narcotic 
substances and statistics of its product;on, manufacture, stocks on hand, con- 
sumption, confiscations, imports and exrorts of these substances (Arts. 19-23). 
This board was also competent to initizie a procedure through the Council of 
the League o? Nations for publishing iniormation indicating that certain coun- 
tries appeared to be accumulating =xcessive quantities of narcotics or 
becoming centers of illicit traffic. In g-ave cases it might initiate a procedure 
for recommending an embargo on the export of narcotic substances to such 
countries (Art. 24). The boerd was als> required to present an annual report 
on its work to the Council of the Leaguz of Nations (Art. 27). This conven- 
tion substituted the Secretary-General of the League of Nations for The 
Netherlands Government as a center of communication on the narcotics prob- 
lem (Art. 30), and provided procedures <hrough the Council of the League of 
Nations, the Permanent Court of International Justice, arbitral tribunals and 
technical bodies for.advisory opinions and adjudications, to settle disputes on 
the interpretation and application of tF» convention (Art. 32). 

The 1931 convention, with 34 articles cecupying 17 pages, greatly elaborates 
the definition of controlled substances (3 rt. 1) and the capacity of the Health 
Committee of the League of Nations tc enlarge or modify the list (Art: 11). 
It requires the parties to limit the manu-acture of narcotic drugs in their ter- 
ritories to their consumption estimates. export orders and reserve stock re- 
quirements after subtracting quantities imported and quantities utilized from 
confiscations (Arts. 6, 7), and to exercise a strict supervision over the amounts 
of drugs and raw materials in the hands of any manufacturer (Arts. 16, 17). 
The convention enlarges the authority c^ the Permanent Central Board with 
respect to the receipt of estimates of the total narcotic drug requirements of all 
countries; sets up a Supervisory Body oi four persons appointed, one each, by 
the Advisory Committee on the Traffic in-Opium and Other Dangerous Drugs 
of the League of Nations, the Permanent Central Board, the Health Commit- 
tee of the League of Nations, and the Office Internationale d’Hygiéne Publique, 
with authority to prepare estimates of tae drug requirements of countries not 
submitting their own requirements and cf the total world requirements (Art. 
5). The authority of the Permanent Central Board to initiate sanctioning 
measures as provided in the 1925 convenon is extended to the enforcement of 
these obligations respecting the restriction of manufacture (Art. 14, par. 3). 
The authority of the Secretary-General >f the League to receive legislation, 
statistics, annual reports and reports wiih respect to illicit seizures from all 
parties to the convention is specified (Ars. 20-23), as is a detailed procedure 
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for settling disputes concerning the interpretation and application of the 
convention (Art. 2p). 

Summarizing, wk may say that the administration of existing world legisla- 
tion respecting naiboties depends mainly upon the care with which national 
governments license drug manufacturing and trading concerns. To assure 
a standard of efficiency in this respect, the Advisory Commission of the 
League of Nations has developed a model code with respect to the requirement 
for issuing such licenses, emphasizing particularly the personal character and 
responsibility of the management of these firms." The major assurance of 
good faith and reasonable efficiency on the part of governments lies in the sta- 
tistical check-up capable of indicating accumulation of excessive reserve 
stocks in any country or of the failure of any country correctly to estimate its 
requirements. It should, however, be observec that the original source of the 
. statistics and the estimates is mainly the countries themselves, although the 
Central Board may ask for supplementary statements on the basis of informa- 
tion from other sources. The only sanction which can be applied in case of 
excessive inefficiency or bad faith on the part of any state, is publicity and a 
drugs embargo. The considerable cartelization and specialization of the 
drugs industry, reducing the number of firms to be dealt with, is an advantage 
from the standpoint of international administration, but without efficient 
licensing and police action within all of the manufacturing countries and 
rigorous enforcement of the import and export certificate systems, the objec- 
tives of the conventions will not be achieved. 

Even if most of the countries of the world ratify the convention and take 
their obligations seriously, it remains to be seen whether manufacturers will 
not find it possible to migrate to a few.countries with weak administrations 
ready to dout world opinion in order to reap the profits from sheltering illicit 
manufacture and export. It seems not unlikely that eventually the world 
will have to come to the American proposal of rigorously restricting the agri- 
cultural production of the opium poppy and coca to the world’s requirements 
for medical and scientific uses. Fortunately, the restricted area in which 
these plants can be easily grown makes such a project possible, although it 
would scarcely be probable until administrations of reasonable efficiency and 
reliability are established throughout this area. The opium poppy is grown 
mainly in India, China, Manchuria, Persia, Turkey, and Yugoslavia, while the 
coca plant is grown mainly in Peru, Bolivia, and Java.!? 


17 Model Administrative Code to the International Opium Convention signed in Geneva, 
-Feb. 19, 1925, prepared by the Advisory Committee at its 11th Session, April, 1928, L. of N. 
Pub., Opium, 1932, XI, 8. 

18 Auslogies between the Problem of the Traffic in Narcotic Drugs and that of the Trade 
in and Manufacture of Arms, L. of N. Pub., Disarmament, 1933, IX, 4, p. 7. 

19 Opium is grown in smaller quantities in U. S. S. R., Japan, Korea, Indo-China, Afghan- 
istan, Bulgaria, Greece, and Hungary. Cocais grownin smaller quantities in Formosa and 
Japan. Indian hemp is grown principally in India, Afghanistan, and U. S. S. R. Narcotics 
are manufactured in France, Germany, Great Britain, India, Italy, Japan, Netherlands. 
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(5) None of the opium conventions have been universally[ratified. Thus the 
participating states are conironted with the problem of prdtecting themselves 
from the non-partieipating states? ‘The means by whick some control can 
be exercised over these states is a matter of particular intérest to general in- 
ternational law. While the manufacture of narcotics by non-participating 
states cannot be controlled directly, the 1931 convention provides for estimat- 
ing the narcotics requirements of these states by the Supervisory Body, and 
the use of these estimates in preparing £n estimate of the world’s annual nar- 
cotic requirements. The parties to the convention are required to limit their . 
exports of narcotics to all countries, whether parties to the convention or not, 
according to these estimates. Furthermore, the sanctioning provisions in re- 
gard to publicity and the embargo of all exports of narcotics may be applied 
not merely against parties to the convention, but against every country. © 
Thus, if the principal producing and manufacturing countries are parties to 
the convention, considerable control can be exercised over the non-participat- 
ing countries.*+ 

The preparation of world estimates involves & determination of the gov- 
ernments responsible for the entire inhakited portions of the world. The “Es- 
timated world requirements of dangerous drugs in 1934” issued by the Super- 
visory Body on October 30, 1933, is probably the first official document 
attempting to enumerate the political entities responsible for every part of the 
world’s land surface. According to this estimate, the earth is divided into 72 
states and dominions and 114 territories. Of the former, 40 were at the 
time parties to the 1931 convention. Of these 40 parties, six did not send 


Switzerland, Turkey, U. S., and TJ. S. S. R. fee Dz. O. Anselmino, A. B. C. of Narcotic 
Drugs, L. of N. Pub., Opium, 1931, IX, 1, p. 44, and estimate of quantities produced in each 
country, in Summary of Annual Reports of Gevernments on Traffic in Opium and other 
Dangerous Drugs for the year 1929-1930, L. of N. Pub., Opium, 1932, XI, 3, pp. 86, 95. 

" 20 The 1912 Opium Convention (The Hague) eppears to be in force for 58 states; the 1925 
Opium Convention (Geneva; for seven states; tne 1925 Narcotics Convention (Geneva) for 
48 states; the 1031 Narcotics Convention (Geneva) for 46 states, and the 1931 Opium 
Convention (Bangkok), which does not come int5 force until 90 days after ratification by all 
seven signatories, has been ratified by four stazes. See L. of N. Advisory Committee on 
Opium, Report to the Council on the 16th Sessicn, May, 1933 (L. of N. Pub., Opium, 1933, 
XI, 1), p. 25 ff.; tbid., p. 18, referring to Turkey’s accession to the 1912, 1925 and 1981 
conventions of The Hague and Geneva, and Report on the 17th Session, Oct., 1933, p. 5, 
referring to Portugal’s ratification of the Bangkck Convention. U. S. Treaty Information, 
Supp. to Bulletin No. 39, Dec., 1932, states the retifications on Dec. 31, 1932, of the 1912 and 
1931 conventions (pp. 79-80). Subsequent ratifieations are noted in later issues of Treaty 
Information. Hudson, International Legislation, pp. 1580, 1589, states the ratifications in 
September, 1931, of the 1925 conventions, and Anselrino, op. cit., reports this information 
for all the conventions in 1031 (p. 36 ff.), as well as a list of the territories not then covered 
by any of the general conventions (p. 42). This list seems now (May, 1934) to include 
Abyssinia and Belgian Congo in Africa; Afghaniszan, Saudi Arabia, Bhutan, Nepal, Koweit, 
Oman, Yemen in Asia; U. S. S. R. and Liechtens:ein in Europe; Argentina and Paraguay in 
America. 

21 See note 6 supra. ? 
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estimates, although 14 non-members sent estimates. The Supervisory Body 
therefore had to pyepare estimates for 23 countries or 24, if the Vatican City 
is included, whose [oquirements were regarded as covered by the estimates of 
Italy. The Supervisory Body also had to prepare estimates for 31 territories, 
colonies, ete. 

The 72 states and dominions included the 62 parties to the Pact of Paris and 
the five states invited to become parties to that pact.?? The five remaining 
states included Liechtenstein, Monaco, San Marino, and Vatican City, whose 
narcotics requirements were included respectively in the estimates of Switzer- 
land, France and Italy. The Sudan is a party to the convention and was also 
included as a state. The 114 territories ireluded the Saar Territory, the 
Tangier Zone, and colonies, protectorates, or mandated areas under the con- 
trol of states or dominions as follows: Austral.a 3, Belgium 1, Great Britain 58, 
the United States 1, France 21, Japan 4, The Netherlands 3, Portugal 8, Italy 
5, New Zealand 2, Spain 4, and Denmark 2. Andorra, which might be con- 
sidered a state, is not included, but the writer has been informed that its nar- 
cotics requirements were included under those of France. Certain Asiatic 
countries of doubtful status, such as Nepal, Bhutan, Koweit, Oman, and 
Yemen, are not mentioned. ‘Their needs may have been included in estimates 
for India, Aden and Saudi Arabia. Mongolia and Tibet are presumably 
treated as parts of China. 

No mention is made of Manchuria in the estimates either as a state or a ter- 
ritory, but it appears to be treated as a part of China. A circular letter of the 
Secretary-General of the League of Nations on March 16, 1934, emphasized 
the opinion of the Advisory Committee as tc the importance of obtaining in- 
formation from any source available in regard to the production and use of 
opium and drugs in “Manchuria and Jehol, territory also known as ‘Man- 
chukuo' Another communication of the Secretary-Genera! three days later 
circulated the information that the Council of the League of Nations desired 
“to draw the attention of the chief producing and manufacturing countries to 
the necessity of supervising most strictly any application for the introduction 
of narcotics into Manchuria and Jehol, territory also known as ‘Manchukuo’,” 
and “it is understood that, in accordance witk Articles 3, 8 and 15 of the Hague 
Convention of 1912, exports of opium (raw and prepared) to the territory in 
question cannot be authorized."?3 The articles referred to require the con- 


2 U.S. Treaty Information, Supp. to Bulletin No. 39, Dec., 1932, p. 27. 

23 L. of N., C. L. 27, 1934, XT; C.-L. 30, 1934, XI. The Advisory Committee, in the report 
of its 17th Session to the Council (Oct. 1933), referred to the reported government monopoly 
in “Manchukuo,” the lack of official information from this area and the “grave dangers 
involved by the establishment of clandestine drug factories in the Far East and in other 
countries where ample supplies of raw opium are available for the manufecture of drugs.” 
A spirited debate as to the effect of non-recognition of “Manchukuo” upon the obligations of 
parties to the opium conventions led up to this report. See L. of N. Advisory Committee on 
the Traffie in Opium, 17th Session, Report, p. 3; Minutes, pp. 18-21, 24—27 (L. of N. Pub., 
Opium, 1933, XT, 6). E. T. Williams, commenting on the influence of nations interested in 


486 THE AMERICAN JOURNAL OF INTERNATIONAL JLAW 


* 


tracting Powers to prohibit the exportation of raw or prepdred opium to coun- 
tries which have prohibited the entry thereof, and to codperate with China in 
preventing the smuggling of these substances into Chines territory and their 
_ own Far Eastern colonies in these territories. 


opium revenue in frustrating the Bangkok Opium Conference of 1931, writes: “Japan 
maintains an opium monopoly in Formosa and presumably would not be unwilling to secure 
revenue from the production of opium in Jehol." Chang Hsüeh-liang, while governor of 
northern Chinese territory, inclucing Jehol, is said to have received $500,000 annually in 
revenue from opium. This JounRNAL, Vol. 27 (1933), p. 220. 


THE ROLE OF [THE GREAT POWERS IN TREATY REVISION 


By Hanorp J. ToBIN 
Instructor in Political Science, Dartmouth College 


Discussion of the need for revising the peace settlement of 1919 has focussed 
attention on the methods and rules which in tke tight of past experience might 
govern such action should it be undertaken. As general settlements on such 
a broad scale as that of 1919 are made but selcom, the last preceding one hav- 
ing been in 1815, it is not to be expected that each will remain intact until the 
next. The problem therefore besets the parties to such treaties, as well as 
other states concerned, how to modify those parts the usefulness of which 
appears Impaired. 

Modifications in such a treaty structure require at least tacit acceptance by 
an important part of the community of states for their validity. Such modi- 
fications have frequently been forced by war. but whether forced or not, the 
treaty following the war must receive the same general assent. It is there- 
fore important to know how such modificatiors in the past have been made in 
practice, and in what form and by what procedure the necessary assent has 
been secured. 

One method of revision has been through a conference called for that pur- 
pose. Though the procedure necessarily varies somewhat, precedents have 
been developed, and are now fairly well estab-ished. The first step is the ex- 
pression of a desire for a revisory conference. In practice, requests for as- 
sembling such conferences appear to have been effective only when made with 
the backing of at least one of the great Powers parties to the treaty to be re- 
vised. In 1830, after Belgium had apparent-y won her struggle for freedom 
from Holland, the King of The Netherlands invited the great Powers, as 
signatories of the treaties of Paris and Vienna o: 1814 and 1315 which had es- 
tablished tae union between the two parts oi The Netherlands, to meet at Lon- 
don to consider the situation. A conference on the affairs of Greece, involv- 
ing & modifieation of the provisions of the Vienna settlement dealing with 
that country, was taking place in London at the time. The conference held 
in London in 1887 to consider the affairs of Luxemburg was called at the sug- 
gestion of Russia, though the invitations were issued in the name of the King 
of Holland, Grand Duke of Luxemburg.? In 1871, when Russia wished to re- 
vise the Treaty of Paris of 1856 in her own favor by unilateral act, it was Great 
Britain.which called the conference to settle the terms of such a revision in 
concert with the other signatories of the Paris ireavy.? Again in 1878 Russia's 


1 First protocol, Nov. 4, 1830; Martens, Nouveau tecueŭ des traités, Vol. X, p. 77. 

? British and Foreign State Papers (hereafter citec as State Papers), Vol. 60, p. 499. 

3 State Papers, Vol. 61, p. 1198. 
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attempt at revision was met by a demand for a conferencd, the invitation this 
time coming from the German Government.* In the case of the proposed 
conference of 1863 to revise the Vienna Act o2 1815, it was France which made 
the proposal. While it would undoubtedly be the right>f any signatory of 
a, general compact, in the absence of a pertinent provision to the contrary in 
the instrument itself, to request a conference for revision, in fact the prestige of - 
the backing of a great Power appears practically indispensable. 

The grounds on which a request for revision has been made by a party to a 
treaty of general settlement are very broad, but such treaties themselves rarely - 
give any indication concerning their nature. There appears to be no treaty” 
of general settlement containing a provision for revision of all its terms on 
any grounds. The Washington Naval Limitation Treaty of 1922, which deals 
only with the subject of naval forces, does provide for a conference where a 
change of circumstances affects the requirements of any of the contracting 
states in respect of naval defense, or at any time after the lapse of eight years, 
to consider changes made necessary by possible technical and scientific de-. 
velopments.9 The prolongations of 1891 and 1902 of the Triple Alliance be- 
tween Austria-Hungary, Germany and Italy provided for the introduction of 
modifications by mutual agreement, without specifying the basis on which 
such modifications would be acceptable or providing that conference pro- 
cedure must be used. But provisions even such as these are rare among 
treaties dealing with political subjects. We must seek in the practice of states 
therefore the grounds for calling such conferences. 

The revision of that part of the General Act cf the Congress of Vienna which 
provided for the union of Belgium and Holland took place after the virtual 
termination of hostilities between the Belgian revolutionaries and the Dutch, 
the grounds for the conference of the great Power ambassadors in London be- 
ing the need to revise the Vienna Act in order to recognize the new state of - 
affairs created by that revolution.’ The conference held in London in 1867, 
which modified the régime established by the Vienna Act dealing with Luxem- 
burg, was called to extricate France from a ciplomatie difficulty and to clear 
up the status of Luxemburg resulting from the dissolution of the German con- 
federation? Other important modifications of the General Act of Vienna 
were made without resorting to the conference method. 

The two most important revisions of the Near Eastern Settlement of 1856 
occurred as a result of conferences. The first important revision took place in 
London in 1871. Here the grounds were the need to meet the claim of one of 
the signatories, Russia, that the necessity for certain restrictions imposed on 
her by the original treaty no longer existed1® A general revision took 


4 State Papers, Vol. 69, p. 820. — *Hertslet, Map of Europe by Treaty, Vol. 2, p..1575. : 
ê Feb, 6, 1922, U. S. Treaty Series No. 671, Art. 21. 

7 May 6, 1891, State Papers, Vol. 121, p. 1020, Art. 14: June 28, 1902, ibid., p. 1022, Art. 14. 
8 Martens, Nouveau recueil, Vol. 10, p. 77. ? State Papers, Vol. 60, p. 499. 

19 Thid., Vol. 61, p. 1193. 
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place in 1878, at the'Congress of Berlin, to counteract the attempt of Russia 
alone to impose acceptance of modifications of the 1856 settlement on 
Turkey. | | 

The record of the nineteenth century indicates that conferences to revise 
political settlements have been called only on matters involving the public law 
of Europe, that is, those treaty arrangements based mainly on the General Act 
of the Congress of Vienna of 1815 and the Treaty of Paris of 1856 arid their 
subsequent modifications, which were originally general settlements involving 
the great Powers. They were called usually with well defined aims which pre- 
ceding diplomatic intercourse had indicated were possible of fulfillment. 

How difficult it is otherwise to secure the calling of a revisory conference 
was well illustrated in 1863, when Napoleon III attempted to arrange a con- 
ference for the wholesale revision of the General Act of Vienna, and in 1866, 
when he made a second attempt with a more definite program. The moment 
chosen by Napoleon for his first. attempt was one when a number of stresses 
were making themselves felt, in northern Italy, Poland, Denmark, and Rome. 
He proposed calling’a general conference to e.ezr up these tensions, and to 
gather into a single new covenant those provisions of the General Act of Vienna 
which had not been modified. After carefully analyzing the situation, Great 
Britain objected. She agreed that the work of Vienna had been hurriedly 
done, due to the need of speedily restoring order in Europe. But she felt that 
the treaty had stood up reasonably well, and that “the changes made in this 
period of fifty years have not been more than might have been expected from 
the lapse of time, the progress of opinion, the shifting policy of governments, 
and the varying exigencies of nations." 1? 

Great Britain further contended that some of the modifications made had 
received the sanction of all the great Powers, and questioned whether a fur- 
ther sanction would either be necessary or contribute to the peace of Europe. 
Other changes, such as those made by Russia in denying Poland a constitution, 
by Austria in annexing Cracow, and by Sardinia in annexing Lombardy, had 
disregarded provisions of the Vienna Act, bub Great Britain was doubtful 
whether it would then be possible to obtain a sanction from those Powers 
which had not acquiesced at the time. 

Concerning the existing threats to other provisions of the Vienna Act, she 
wished to know what the tendency of the proposed changes would be, and : 
whether, if agreed to by a majority of the Powers, they would be enforced by 
arms. She recalled the situation at the Congress of Verona in 1823, where de- 
cisions were made by four of the great Powers concerning Spain, and carried 
out by force against England's protest. She graaily feared the result of a con- 
ference of plenipotentiaries with a general m&rdate "ranging over the map of 
Europe, and exciting hopes and aspirations which they might find themselves 
unable either to gratify or to quiet.” 

In the matter of specific changes, Great Brivein was equally dubious. After 


11 State Papers, Vol. 69, p. 830. 12 Hertalet, op. cit., Vol. 2, p. 1575 et seq. 
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a general war, she contended, territories might be distributed and rights de- 
fined by a congress, since states were tired of war and exhausted, and smee the 
parties at the congress had means to carry their decisions into effect. . Citing 
the then troublesome Polish situation, involving charges of. unilateral modi- 
fication of the Vienna Act by Russia, it was held that the Powers had been able 
to secure only repeated promises from Russia that clemency would be shown 
the Poles, but with no visible effect, and it was not clear what more eculd,be 
obtained. It was not likely, for instance, that Austria could be induced by a 
congress to give up Venetia to Italy. As there was no supreme authority to 
enforce majority decisions, the congress might well serve only to exacerbate 
existing ill feeling by reaching unwelcome decisions and not carrying them out. 

As a result of such objections, Napoleon temporarily dropped the whole af- _ 
fair. In 1866, when war between Austria and Prussia appeared imminent, a 
second attempt was made, on the theory that it was the. only alternative to 
war. Great Britain refused to participate, however, unless the objects of the 
conference were clearly defined, and refused to bind herself-to use force to 
carry out i its decisions. France aniwene’: on the other hand, that a definite 
understanding that force would not be used would greatly diminish the impor- 
tance of any decisions taken. Russia agreed to participate on the basis of the 
status quo, and with no questions considered except those listed beforehand as 
in dispute. Austria excluded territorial questions, meaning Venetia. She 
maintained that the then troublesome question of the Danish Duchies having 
already been referred to the Diet of the German Confederation, it could not 
be taken up by the proposed congress; and considered that problems of the 
German Confederation alone were not important enoush.to warrant the call- 
ing of a congress.. Agreement to consult on any other questions could not be 
. reached, so again the plan for the conference was abandoned.!? 

The fact that within three years several questions which it was ere 
the congress should consider were settled cnly after wars would indicate that 
Napoleon’s judgment concerning the need for revision was sound, but serves 
also to show that the parties at that time had insufficient confidence in the 
conference method to avail themselves cf it in such delicate matters. 

The failure to call this conference indicates the reasons why, even when 
agreement has been reached concerning the advisability of calling a revisory 
conference, the scope of its work must be carefully planned. Such planning 
may go all the way from a delimitation of the general field within which re- 
vision is to be confined, to a definite preliminary understanding or series of 
understandings among the parties concerning the precise nature of the terms of 
the new treaty. The Congress of Berlin, for example, was preceded by a series 
of agreements between the parties which left little for the congress to do but to 
put these agreements in the form of a treaty.14 In such congresses the general 
scope, and even the details, were usually determined by the state responsible ` 


13 Hertslet, op. cit., Vol. 2, p. 1575 et seq. 
"HET, Woodward, ones of Berlin of 1878 (London, 1626) ; p. 6. 
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for calling the congress, in consultation with tnose others whose consent ap- 
peared essential for general acceptance, whether given voluntarily or merely 
grudgingly. When Vienna first proposed calling this congress, for instance, 
France accepted only on condition that the program of the deliberations should 
be limited and definite.> At the time of Austria-Hungary’s annexation of 
Bosnia-Herzegovina, Great Britain refused to consider participation in a 
conference to pass on the matter unless there was a preliminary agreement 
among the Powers concerned as to what subjec-s should be discussed and how. 
they should be dealt with.1® She stated that this policy had been outlined 
after the Napoleonic wars at the conferences of Troppau, Laibach and Verona, 
and had been adhered to since. Failure to come to such an understanding re- 
duced the effectiveness of the conferences concerning the affairs cf Greece in 
1827, of Belgium in 1830, and of Denmark in 1861.1* 

But it was at this point, where the agenda was planned, that the greatest 
' diplomatic struggle frequently took place. To participate in the formation 
of the main lines of the agenda of the conference it was naturally essential 
to share in the preliminary agreements. One of the most difficult problems 
threshed out at the Congress of Vienna was what states were to participate in 
outlining this revision of the map of Europe, and whether such participation 
should be on a basis of equality. - The determination of the participants in the 
congress was supposedly settled by the Treaty of Paris of May 30, 1814, which 
provided that “all the Powers engaged on either side” in the war should send 
plenipotentiaries to Vienna for the purpose of completing the arrangements 
outlined in this preliminary treaty. By a secret article, however, the Allied 
Powers reserved to themselves the right to make the arrangements with France 
concerning the disposition of ceded French territory and the terms of the bal- 
ance of power? When the congress assembled it was clear that the four great 
Powers intended to constitute themselves a steering committee, France to be 
admitted to their deliberations only when they had already reached an agree- - 
ment. 

This concept of a directorate with a preferred position did not at all meet 
with France’s approval. Talleyrand protested strongly on behalf of the states 
not represented, maintaining that the powers these states were planning to as- 
sume could only be delegated by the congress. To the argument that admit- 
ting states on a basis of equality of participation would mean that petty states 
such as Layen and Liechtenstein “might interfere in the general arrangements 
of Europe," Talleyrand replied that those eight states which had signed the 
preliminary treaty might form a commission to prepare questions for discus- 
sion and to propose commissions to investigate them, but should not be allowed 
to go further.?° But the equality of France having been accorded, she joined 


15 E, L. Woodward, Congress of Berlin of 1878 (Loncon, 1920), p. 10. 

16 Satow, International Congresses (London, 1920), p. 5. 1? Thid., p. 18. 

18 Hertslet, op. cti., Vol. 1, p. 1, Art. 32. 13 Ibid., p. 18. 

20 Correspondence of Prince Talleyrand and King Lou:s XVIII (London, 1881), p. 12, et seq. 
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with the other four great Powers and the group then a with the organ- 
ization of the committee work of the congress. Some oi these committees were 
ordered to report back to the four principal Allies, others—including the terri- | 
torial survey committee—to the five great Powers, and the politically less im- 
portant committees to the eight signatories of the 1814 treaty. There were 
thus four categories of states: the four principal Allies, which arranged the 
conference preliminaries; the five great Powers, which guided the congress and 
prepared matters for final decision; the eight Powers, which were signatories 
of the preliminary treaty and which handled the less controversial affairs— 
such as the slave trade, diplomatie rank and the régime for international rivers 
—-on a basis approaching equality, and which signed the General. Act; and 
finallv the numerous lesser states. Some of the lesser German states partici- 
pated in preparing the constitution of the German Confederation, though 
Prussia and Austria were mainly responsible, and a few were parties to one or 
more of the German territorial settlements, but none was a party to the 
General Act. | 

The conferences on the Belgian question which met at intervals from 1830 
to 1839 and finally revised the corresponding part of the Vienna settlement, 
was composed of representatives of the five great Powers which had signed the 
original treaty, and of Belgium and Holland, which were not parties to that 
settlement. The other parties to the Vienna Act were not invited to the con- 
ference at all. Though Belgium and Holland participated only to a limited 

extent in the discussions, they were parties to the resulting treaties. In 1867, 
— when the conference was held in London which revised the Vienna provisions 
concerning Luxemburg, the great Power signatories of the Vienna settlement 
again participated, and again the other signatories were not invited. Spain's 
request to be allowed to participate as a party to the Vienna settlement 
was refused on the ground that the agenda was already made up, and could 
not be modified.?? Italy was, however, included, although not a signatory 
of the Vienne Act, presumably by virtue of attaining the rank of a great 
Power.?? 

At both the 1871 and 1878 revisions of th» Paris treaty of 1856, all the Powers 
represented at the Paris conference were invited. It could not be said, how- 
ever, that at the latter conference Turkey participated on a plane of equality. 
with the other Powers. Ai one point when her representative attempted to 
object to the proceedings, he was pleinly told by Bismarck that Turkey was 
not to obstruct the work of the conierenee?* The representatives of the 
Danubian principalities were called in?? and after some discussion those of 
Greece?! but it was only to be heard on certain questions, and there is but 
slight indication that their words greatly influenced the result of the delibera- 
tions. They were not asked to sign the treaty. 


?! State Papers, Vol. 2, pp. 578, 179, 651. 2 Satow, op. cit., p. 55. 
23 State Papers, Vol. 60, pp. 497-8. “u Woodward, op. cit., p. 29. 
25 Thid., p. 32. 26 State Papers, Vol. 69, p. 892 et seq. 
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Although in laying out the scope and plan of a conference, states were un- 
willing to permit the participation of any except those whose participation was 
deemed essential to its success, they were som=times interested in securing a 
wide acceptance of its results. After the Conzress of Vienna this was pro- 
vided for by a general invitation to accede to the General Act.27 The conven- 
tion concerning the Danish succession, signed in 1352 by the great Powers and 
Sweden and Norway and Denmark, contained s similar clause?8 In most of 
the treaty revisions by conference during the nineteenth century, however, no’ 
such arrangements were made; apparently the assent of the Powers invited 
to the conference was considered sufficient. Thus there was no provision for 
accession by any state in the case of the Belgiaa treaties of 1839, or the Lux- 
emburg treaty of 1867, althcugk both were revisions of parts of the Vienna 
settlement, and neither had been signed by all the parties to that settlement. 
Neither the Near East treaty of 1856, nor its modifications in 1871 and 1878, 
contained any provision for accession. A broader basis of support than that 
. of the great powers apparently was not considered necessary. 

It may be concluded from what has preceded that the following principles 
aided in determining the practice oi states in the revision of treaties during 
the nineteenth century: 

1. That parties to politieal treaties of the type discussed generally 
failed to provide for the revision of such treaties in the instruments them- 
selves. 

2. That when revisory conferences were called, the call was sponsored 
by one of the great Powers which was a pg-ty to the treaty to be revised. 

3. That previous to the assembling of the revisory conference there was 
a general understanding among some of the principal parties at least, con- 
taining the main outlines the revision was t follow. 

4. That there was opposition to calling conferences in the absence of 
such an understanding. 

5. That all the parties to the original kiss need not be represented at 
the conference for its revision, but that all the great Power parties were 
uniformly invited. 

6. That states other than the parties tc the original treaty might be 
invited, but not necessarily on a basis ef equal participation in the 
conference. l 

7. That parties to the original treaty not participating in the confer- 
ence might be invited to adhere, but that this was not always deemed 
necessary. 

There was considerable modifisation of politizal treaties during this period, 
however, without resort to conference procedure. The result was of course 
not to set up new treaties, but merely de facto zo terminate provisions of the 
original treaty which had been found objectionable. Such was the action of 
Russia in failing to furnish Poland with a const-tution after withdrawing that 
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provided in 1815,?? promised in Annexes I and II of thd Vienna Act, and the 
action of Austria in annexing Cracow in 1846.99? Similar also was the transfer 
of Nice and Savoy to France by Sardinia in 1860, over the protest of Switzer- 
land. To the Swiss claim that the neutralization of part of Savoy guaranteed 
to her by treaty and protocol in 1815 had been violated by the transfer, France ` 
agreed to accept the cession on the terms applying to the territory at, the time, 
and proposed either a conference of the Powers or an exchange of notes with . 
. the guarantors of Swiss neutrality, or a preliminary agreement with Switzer- 
land. Great Britain favored the conierenoe e proposal; but the conference was 
never held.?1 

In 1866 Austria and the other Germen states which had fought against. 
Prussia acknowledged in their several treaties of peace with the latter that the 
German Confederation was dissolved.22 Though the testimony of these trea- 
ties, to which only Austria and Prussia of the great Powers were parties, could 
scarcely be considered the legal equivalent of a revision of the Vienna Act, it 
was accepted by the parties to that act without protest, and in spite of the 
appeal of Hanover on the ground that tke act had been violated. In 1908 
Austria-Hungary presented the parties z the Berlin Act of 1878 with a fait 
accompli when she annexed Bosnia-Herzegovina, and asked for their assent 
afterward. There were conversations looxing to a conference, but none was. 
held, The parties to the 1873 convention all gave their consent through diplo- 
matic channels and the matter was closed.** In 1912-13 further modification 
took place through the action of the Balkan states in splitting up most of Tur- 
key’s European territories, despite the prozests of several of the parties to the 
1878 convention, to which the Balkan states were not parties. Again there 
was no revisory conference among the parties to the earlier treaty, Turkey, the 
victim, being the only signatory of the 1878 treaty participating in the new 
treaty arrangements.?9 

On the other hand, in 1871 Russia was balked when attempting to follow a 
similar course, and was forced to sign a declaration that revision could only 
be sought by common consent. In view of the wording and contrary practice, 
however, it is doubtful whether the Powers considered preliminary consent 
essential to the validity of such revisiong?* Again in 1878 she was obliged to 
submit to a conference settlement after her war with Turkey. 

From these examples and others of similar import we may conclude that in 
the practice of the nineteenth century: 


29 Cf., Hertslet, op. cit., Vol. 2, p. 885 et seq. 

30 Cf., State Papers, Vol. 35, pp. 1072-1105. 
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1. Violation of politieal treaties durirg this period was one of the 
means resorted to by the parties to bring about their liberation from oner- 
ous treaty obligations. 

2. Parties mjght prefer to run the risk that war might ensue, 
rather than permit a conference to consider their violations of certain 
treaty arrangements. 

8. Parties might prefer to accept a violation rather than provoke 
the subsequent calling of a conference. 

A comparison of the procedure in drawing up and in revising the Vienna 
and Versailles settlements should indicate whether the two sets of principles 
enunciated above have shown any recent modification. 

The Vienna Conference was held pursuant io a provision in the treaty of 
May 30, 1814, among the Powers then fighting to overthrow Napoleon and the 
representatives of Louis XVIII, by which they agreed to meet in Vienna within 
two months to complete the arrangements made in this treaty.38 When the 
interval elapsed it appeared that the four principal Allied Powers—-Great 
Britain, Russia, Prussia and Austria—were proceeding with the organization 
of the conference under their own auspices. As indicated above, Talleyrand 
succeeded in forcing his way into the steering committee of the conference, 
and a division between the great Power signatories and the lesser pee 
of the 1814 convention was thus established. 

Control was mzintained over the deliberations of the congress through com- 
mittees controlled by the great Powers, and the General Act of the congress 
was largely the work of these committees embodied in annexes, and tied to- 
gether with extracts from each under the heading of “provisions of superior - 
and permanent interest.” °° The German states were all signatories of the 
annex setting up a constitution for the German Confederation, but among them 
only Austria and Prussia signed the General Act as a whole. The remaining 
annexes were signed either by some or all of the great Powers; those embody- 
ing principles governing the future conduct of states, as well as the General 
Act as a whole, also bore the names of all the signatories of the 1814 treaty. 
After the adjournment of the congress, the assent. express or tacit, of the rest 
of Europe was secured. 

As indicated above, the breaking down of this settlement took place partly 
as the result of revisory conferences, partly through peace treaties after wars, 
and partly by acts of one or more of the parties, vith tacit or express consent 
by certain of the others, and in some cases, such ss Cracow and Poland, over 
the vehement protest of others. The protests where made came from parties 
which were among the principal authors of the act, usually the great Powers, 
but were presumably based on the right of a party to a treaty to protest 
sgainst its violation. There was no publie mention of any special right either 
88 a great Power or as one of the parties principally responsible for the setting 
up of the treaty. This would appear to indicate an at least tacit recognition 
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of an equal right of signatories to protest & violation of a treaty. Yet when 
revisory conferences were held, it frequent:y happened that only the great 
Powers were invited, and in no single case cf a revision was the signature of 
the non-great Power parties to the originel act either fought or obtained. 
Their right to participate in the signature cf the General Act seems to have 
rested solely on the 1814 treaty, and apparently whatever obligation existed to 
secure their participation in the settlement ater the downfall of Napoleon was 
considered discharged soon after the General Act was eigned, if not by their 
participation in the signature itself. 

Procedure at the Paris Conference in 1919 was in many respects similar to 
‘that at Vienna. Unequal participation in the work of the conference was pro- _ 
vided both in the French and American plans for its organization. As in the 
case of the Treaty of Paris of 1856, participation in the war was not essential 
to participation in the conference. The French looked back to 1815, 1856 and 
1878 for organization precedents; the pointe relevant to this discussion were: 

1. The conference was to be formed of representatives of belligerents which 
had “effectively” taken part in the war; other states might be called in, by ex- 
ception, when questions concerning them were under discussion, and only in 
connection with such questions. 

2. Decisions on questions concerning the organization of. &new Nord system 
were to be unanimous in order to be effective. 

3. There were to be several classes-of states represented: hdi prop- 
erly so-called; “theoretical belligerents," including those Latin-American 
states which had declared war but had not participated in hostilities (16 was 
suggested that the United States might represent them) ; the newly recognized 
states, Poland and Bohemia; allies which hed treated with the enemy, Russia 
and Rumania; newly formed but unrecognized states, Yugoslavia, Finland, 
Armenia, etc.; neutrals; and enemy states. The neutrals were to be excluded 
from discussions concerning territorial sett ements, Inderonities and guaran- 
ties, but must be included in discussions concerning any future international 
organization. 

But a division of responsibility was provided in the first category; Great 
Britain, France, Italy and the United States were to determine the questions 
for debate, as well as the preliminary bases of the peace, organize the confer- 
ence and divide the work among preparatory commissions. "The work was to 
be split between those questions calling fer immediate action, which were to 
be discussed only among the states “really interested," and those general prin- 
ciples of world organization, which a great number of states would be invited 
to discuss.*? 

There was some difference of opinion concerning the position of Japan, it 
being contended that though she was vitally interested in Pacific affairs, she 
was not primarily or particularly concerned with many of the general ques- 
tions of Europe. Her participation in the work of the stearing committee was 
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ultimately limited, largely according to this division of the questions under 
discussion. The United States upheld the right of the Latin-American bellig- 
erents to participate, and to a very limited extent they did so. But the Ameri- 
can proposal that all the Powers directly interested in any subject, among 
which would always be the United States, G-eat Britain, France and Italy, 
should participate in its discussion, was not aczepted so far as original discus- 
sions were concerned; they were in many cases limited to the representatives 
of the four Powers alone. 

There was recognition in the plan of the American delegation, however, of 
this need of limiting the discussions closely io the most interested parties. 
For example, Belgium and the great Powers were to agree on “matters of prin- 
ciple”; this agreement would be submitted to the Allied Powers for their ap- 
proval and would serve as a basis of discussion with the representatives of the 
enemy Powers. In Central African affairs the great Powers alone were to be 
represented at the preliminary discussions; then Belgium and Portugal were to 
be consulted, and then other interested Powers. Concerning the League of 
Nations, it was felt that the five great Powers must be in accord, and that any 
agreement approved by them would be accepted by the other co-belligerents 
and the neutral states. But there was apparently complete agreement with 
France that a four-Power steering committee was necessary, which would de- 
termine the date of meeting, the states to be invited, and the procedure and 
basis of negotiations of the conference itself.“ 

The conference was organized along the general lines of the French plan, 
with some modifications following the American suggestions. In its main 
lines the settlement was then the work of the four great Powers, with the par- 
ticipation of Japan on Far Eastern questions, and the codperation of other 
states, largely in a consultative capacity, on other questions. The most 
marked difference from the conferences of the 5receding century already con- 
sidered was the status of the defeated belligererts. Francein 1815, and Russia 
in 1856, although defeated belligerents, took active part in the work of the 
conference, and even participated in the work oz the steering committee. In 
the reviscry conference of Berlin, Turkey, though exerting but slight influence 
on the work of the conference, was present at the plenary deliberations. But 
the influence of Germany on the results of the Paris Conference of 1919 was 
confined to observations on the completed treety, and resulted only in minor 
changes in wording, which scarcely affected the main issues at all; and that of 
the minor belligerents was no greater. The subsequent lack of Germany’s 
support in maintaining the settlement has since been keenly felt.‘ 

There was in the resultant treaty with Germany some indication of the vary- 
ing interest of the participating states in the settlement and its maintenance. 


1 Miller, My Diary of the Peace Conference (New York, 1924), Vol. II, p. 32. 
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Three categories of signatories appear: first, the Principal Allied and Associ- 
ated Powers, composed of the great Power signatories; then the Allied and As- 
sociated Powers, which included the above and all the other co-belligerents, . 
the three new states of Poland, the Serb-Croat-Slovene, State, and Czecho- 
slovakia, and those states which had broken off diplomatic relations with Ger- 
many; and third, the opposing belligerent, Germany, with which the treaty 
was made. The significance of the division is made clear by an examination 
of the provisions of the Treaty of Versailles involving each of the two allied 
groups. 

The Principal Allied and Associated Powers provided for the maintenance 
by themselves of a high degr2e of control over parts of the settlement by means 
of three organisms set up by the treaty—the Reparation Commission, the 
Inter-Allied Commissions of Control, and the Council of the League of Na- : 
tions, the former two being temporary commissions, the latter a permanent 
organization. The Reparation Commission was to be composed of repre- 
sentatives of the five great Powers and of Belgium and the Serb-Croat-Slovene 
State. Of these, only the representatives of the United States, Great Britain, 
France and Italy were always to have the right to vote, the other three partici- 
pating only when questions most closely concerning them were involved, and 
as only five states were allowed to vote at one time, in effect it would result 
that only one of the three might vote on any question. Decisions on important 
questions required unanimity among the states voting.* 

The powers of the commission were extensive, covering the determination of 
the amount of Belgium’s borrowings from the Allied and Associated Powers ** 
and her prior claims to reparation,” the share of German and Prussian debts 
to be borne by detached territories,*® the correctness of French estimates of 
her nationals’ claims in Germany's lost African possessions,** the procedure 
governing payments in cash and kind,* the collection of information from the 
Allied Powers concerning the damages to be assessed against Germany, and 
the assessment of German resources for payment,*® at home, and in her former 
possessions, in China and Russia and in the territory of her allies. Gold pay- 
ments were to be made either to the commission or to such other authority as 
the Principal Allied and Associated Powers might direct.5° The commission 
was to pass on alleged defaults before sanctions could be resorted to,9! which it 
did prior to France's occupation of the Ruhr. There was to be no diminution 
of the amount of reparation until the consent of the govertments represented 
on the commission had been obtained? 

It was conceived that the commission was to function at least until 1936, 
since the financing of German payment for the Saar coal mines after the 
plebiscite of that date was ta have been taken into account by the commission, 
and in case of non-payment it was authorized to liquidate the mines.? Its 


43 Art. 244. * Art. 232. % Art. 39. 4 Arts. 92, 108. 
47 Arts. 124, 125. 58 Art, 238. — 4 Art. 244, Annex ITT. 50 Art, 430, 
8t Id. & Art, 234. 53 Art. 50, Annex, Chap. III, Art. 36. 
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dissolution was to take place only when all the sums due had been discharged 
and distributed or the commission’s decisions carried out. 

The other temporary means under the Versailies Treaty to enable the Princi- 
pal Allied and Assoeiated Powers to dominate the execution of the terms was 
the Inter-Allied Commissions of Control. These bodies were to be appointed 
by the Principal Allied and Associated Powers, and were empowered to repre- 
sent them in dealing with Germany in all matters concerning the execution of 
the military, naval and air elzuses.* The commissions were not, like the 
Reparation Commission, given any power to recommend modifications of the 
treaty. - 

This whole matter of Germany's disarmament, as well as of subsequent con- 
trol over her armaments, was left in the hands of the Principal Allied and 
Associated Powers. Every three months a conference of military experts of 
these-Powers was to determine the reductions for the ensuing three months.55 
These Powers were to control German mine-sweeping activities in the North 
and Baltic Seas.9 They were to indicate the storage places for munitions 
which Germany was permitted to keep, were to receive notice of the number 
and caliber of guns retained, to approve the factories in which manufacturing 
of munitions could be carried on, to assume possession of the surrendered war 
material, receive information concerning military inventions, receive surren- 
dered ships and submarines, in neutral ports, to supervise the breaking up of 
ships under construction, and the destruction of the Heligoland fortifications.5" 
The Powers were to determine when Germany should recall her troops from 
the east, in Russia and the succession states.59 

A permanent means of control by the Frincipal Allied and Associated 
Powers was provided through the Council of the League of Nations. That 
body was to consist of nine persons, of whom five were to be representatives of 
the Principal Allied and Associated Powers,9?? and four of the other members 
of the League. The Council was given several specific immediate functions. 
- Three of the five members of the commission which was to determine the Saar 
frontier, and the chairman and members of the Governing Commission were 
to be named by the Council,$9? and were removable by that body. The control 
of the Council was to extend to the supervision of the arrangements concerning 
the plebiscite, the coal question after the plebiscite, and the transfer of the 
territory to the new régime then established.9! ‘The Council was also to draw 
up plans for a Permanent Court of International Justice,9? and define the ex- 
tent of the control over mandates where that had not already been done by the 
members of the League among themselves. ‘The commercial and other privi- 
leges granted by Germany to the nationals of the Allied and Associated Powers 
for five years were to be extended if the Council so advised.** It was to super- 
vise investigation of Germany's disarmament, to fix her armament figures 


4 Arts. 203—210, 213. 56 Art, 163. 56 Arts. 182, 193. 


57 Arts. 167—202. 88 Art. 433. . 8 Arts. 4-6. $69 Art. 48. 
5: Art. 48, Annex. & Art, 14. 8 Art. 22. 5 Art. 280. 
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after her entrance intc the League, and to draw up a general disarmamerit 
plan. No quotas were to be exceeded when determined by the Council, with- 
out its consent. It was to advise concerning sanctions to be applied in earry- 
ing-out League decisions. It was given powers to adjust certain types of 
disputes, and to meet to consider any threet to the peace of the world. It 
had power to advise concerning measures for carrying out the protection of 
frontiers assured by Article X of the Covenant of the League. It was to settle 
disputes arising under a future Polish-German treaty concerning the Polish 
eorridor.? It was given power to recommend the creation of additional 
permanent or non-permanert members,” to change the seat of the League,” 
and to confirm appoinzments to its secretariat.” 

But a much broader list of powers was left in the hands of the Principal 
Allied and Associated Powers themselves. Their control of German dis- 
armament has already been mentioned. Germany transferred to them her 
title to all her oversees possessions without restriction as to their disposal.78 
They retained the right to make treaties individually or collectively, with Bel- 
gium, replacing those of 1839 which neutralized Belgium and to which Ger- 
many was & party, and Germany agreed to recognize these treaties. They 
obligated Czechoslovakia anc Poland to give protection to their minorities, 
and to afford freedom of transit and equitable treatment of commerce by 
treaty. 

They reserved to themselves the right to settle the Memel question, and Ger- 
many agreed to accept the settlement reached, renouncing her sovereignty in 
advance into their hands.” Germany also rencunced in their favor her title 
to Danzig, which was to be created a Free City. Subsequent control over 
Danzig included power to negotiate a Polish-Danzig treaty, and the transfer 
of property of the German and Prussian Governments to Poland or Danzig." 

A similar transfer to the Principal Allied and Associated Powers of title to 
the territory in Schleswig voting for reunion with Denmark in a plebiscite was 
accompanied by provision for turning it over to the latter country.7® Control 
over the other plebiscites was also left largely in the hands of the Principal 
Allied and Associated Powers. The Upper Silesia plebiscite area was to be 
placed immediately under the authority of a commission of four members, 
designated by the United States, France, the British Empire and Italy, its de- 
cisions to be taken by a majority.9? The date of the plebiscite was to be 
determined by the Principal Allied and Associated Powers, and they were 
to receive the report of the results. The commission was then to arrange 
to turn the territory over to Germany and Poland®! The Allenstein and 
Marienwerder plebiscites also were to be under the control of a great Power 
commission of five, and reporting back to them.®* The Principal Allied and 
Associated Powers were then to fix the line, the commission then turning the 


88 Art. 164. Art. 8 E€ Art. 16. 55 Art. 11. € Art. 98. 7 Art, 4. 
"^ Art. 7. 7 Art. 6. 7 Art. 119. "^^ Art. 31. % Arts. $6, 93. 
78 Art. 99. 77 Art. 100. T8 Art. 197. 7? Arts. 100-111. 
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territory over to Germany or Poland. . . Three of the members of the commis- 
sion- to handle the Schleswig plebiscite were to be named by these Powers, as 
were the other two if Norway and Sweden failed to appoint them.5? 

Other frontiers also were to be drawn either by these Powers or under their 
control. That between Belgium and Germany was to be traced by a commis- 
sion of seven, of which five were to be appointed by the Principal Allied and 
Associated Powers and one by each of the two interested states.* The fron- 
tiers of Austria were to be fixed in a treaty between that state and those 
Powers.5 Those of Czechoslovakia were to be determined by them “with 
other interested states,” 99 those of Poland also,9' and those of Danzig by a 
committee of five, of which three, including the chairman, were to be appointed 
by those Powers.$? The Polish-German frontier commission.was to be com- 
posed of a German, a Pole and five members appointed by those Powers,® 
with:a similar commission, containing a Czech instead of a Pole, drawing the 
Czech-Polish frontier.?? 

It will thus be seen that the control of ceded territories, frontiers, reparation 
and disarmament was retained very largely in the hands of the great Powers, 
and that in retaining a decisive majority in the Council they proposed to retain 
a somewhat less degree of control over the League of Nations. 

. The Versailles Treaty was signed by twenty-seven states, of which eleven 
were situated in South or Central America, three others—Japan, Siam and 
the Hedjaz—in Asia, and Liberia in Africa. It was provided, however, that 
revision of. certain portions of the treaty would require the participation 
of only part of these states, and other parts might be modified by groups 
of states or entities other than states. 'The only general revisory clause 
is that of Article 19 of the Covenant and the treaty. This permits the 
League Assembly, comprising representatives of several states not signa- 
tories of the treaty (all the signatories not being League members), to 
recommend the reconsideration “by members of the League” of treaties which 
have become inapplicable, a procedure which thus far has not been invoked in 
connection with the treaty containing it. The League Council was given 
power, in some cases with the consent of the Assembly, to modify certain 
articles. Such were the first twenty-six articles constituting the Covenant, 
the clauses concerning most-favored-nation treatment for Allied nationals?! 
customs ard fishing rights for such nationals,® and prevention of exemption 
of German nationals from restrictions imposed on Allied nationals?3 The 
labor clauses constituting Part. XIII of the treaty. might be modified by the 
General Conference of the Labor Organization, if ratified by the states com- 
.prising the Council and three-fourths of those composing the Assembly, with- 
out reference to the presence or absence of the signatories of the Versailles 
Treaty in those bodies.°* However, as was the case with the other great trea- 


83 Art. 109. . 9 Art. 35. 85 Art. 80. 86 Art. 81. 87 Art. 87. 
88 Art.-101. 89 Art. 87. 9? Art. 83. . 91 Art. 280. 9 Ibid... 
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ties here considered, no provision was made for roving the greater part of 
the treaty. 

Changes in the frontiers of the eastern states occurred before the definit-ve 
lines were drawn, through the Russian invasions of Poland and Lithuania and 
the Polish seizure of Vilna. The refusal of the United States to ratify the 
treaty left in some doubt the position of those clauses imposing obligations on ` 
the United States as one of the Principal Allied and Associated Powers, but 
none of the other Powers appeared disposed to consider itself no longer bound 
or to demand release from its obligations in consequence. ‘The long series of 
commissions calling for the naming of members by the Allied and Associaved 
Powers proceeded to function even in cases where the American member was 
not named, and the commissicns therefore contained fewer members than w2re 
called for by the treaty.” The special tribunal which was to try the Kaiser 
never functioned.*® 

Besides these irregular changes, the reparation section of the treaty vas 
modified by action of a part o1 i the signatories in several instances. Under «he 
provision of the treaty allowing amendment of one of the reparation annexes 
with the unanimous consent of the Powers represented on the commission, two 
inter-Allied agreements were signed in 1924 modifying parts of the section 
mentioned, both bearing the signature of the four great Powers on the Repa-a- 
tion Commission and the Serb-Croat-Slovene State, and one, those of Portugal, 
Greece and Rumania, the other, that of Belgium, in addition. Though acting. 

‘on specific authority, provision was made to notify both the Reparation Com- 
mission and the Powers signatory of the treaty. No provision was made ior 
notifying the United States, although the treaty called for American participa- 
tion in the work of the commission.?" 

In 1929 Great Britain, France and Belgium arranged wita Germany for the 
withdrawal of Allied troops from the Rhineland. "The Versailles Treaty p-o- 
vided that such evacuation might take place before 1935, provided Germany 
had complied with all the undertakings resulting from the treaty.95 It was 
not made clear what authority was to determine such compliance. The 
Powers mentioned apparently took it on themselves to do so, and their right 
apparently was not questioned. It is unlikely that any other party to the 
treaty would have cared to take over the burden of contirued occupation in 
any case. 

The entire section dealing with reparation payments was conditionally 
modified in 1932 at Lausanne, by the beneficiaries from reparation paymeats 
and Germany.®® The Versailles Treaty provided that no reduction might be 
made without the unanimous consent of the states represented on the commis- 
sion; the action would then appear to be within the powers conferred by the 
treaty. The advantage derived from a provision such as this in the reparation 


% CF., Arts. 87, 88 (Annex), 95, ete. 9 Art. 227. 
?! Martens, Nouveau recueil général des traités, 8"* série, Vol. 14, p. 771... 
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section is evident when revision appears desirable. The question of the rights 
of the other parties to the treaty is unlikely to be posed, and that of inter- 
dependence between the section modified and the rest of the treaty scarcely 
presents itself. i | 

Results from revision of the Covenan: provisions concerning the Council of 
the League have perhaps been less fortunate. As indicated above, the refusal 
of the United States to participate destroyed the numerical preponderance of 
the great Powers in the Councl. Amendments to the Covenant on the en- 
trance of Germany increased the great Power representation to five, and that 
of the small states to nine, thus completely altering the balance between 
great Powers and small, and affecting ;he Council as an organ of the great 
Powers for carrying out the provisions cf the peace treaty, and increasing the 
probability that subsequent attempts by the Council to revise the peace trea- 
ties vould be vetoed even in cases where the Council had an express or implied 
power to undertake such revision. | 

There appears now to be little prospect of a wide deviation from old methods 
in possible revision of the Versailles pact. In spite of insistent pressure on the 
part of dissatisfied signatories, It appears as difficult now to secure the calling 
of a revisory conference as Napoleon ILI found it in 1863. The attitude of 
the great Powers concerning their part in the process appears to be expressed 
in.the provision of the unratified Four-Fower Pecet, ®t Article 2 of which pro- 
vides that the parties should examine among themselves all proposals relating 
to methods and procedure calculated to give effect to Articles 10 (frontiers), 
16 (sanctions), and 19 (treaty revision) of tke Covenant. This in effect per- 
petuetes the idea of the old steering committee of the peace conference. The 
pact provides further that the decisions would be kept within the framework 
of the League, which would appear to indicate the intent to secure acceptance 
by the League of any settlement, as plemary sessions in past conferences have 
approved steering committee decisions. There is no clear indication, however, 
that this clause indicates any intent on the part of the great Powers to consider 
their revisions as without force until approved by the Council or Assembly. 
The unanimity rule in force in these bcdies gives to the small states a veto 
power which they never possessed before, and due to their large number greatly 
reduces the possibility of effective action concerning treaty revision. It is 
hardly to be supposed that the four great Powers would risk the destruction of 
their work by a veto in either of the League bodies. 

The precedent set up by tae solution of the reparation problem would appear 
to present happier possibilities. The cars with which the sections of the treaty 
concerning reparation, disarmament, fromtiers and the distribution of territory 
were kept under the control of the Principal Allied and Associated Powers 
would indicate their particular interest in these questions, and the probability 


100 Cf., League of Nations, Official Tournal, Ost. 1926, Special Supplement No. 3, p. 29; 
also Monthly Summary, Vol. VI, Nc. 9, p. 217. 
101 Current History, May, 1933, p. 199. 
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that any revision of those clauses dealing with such matters would involve the 
action of that group, minus the United Stazes in most cases,!°? with the par- 
ticipation only of such states as were most directly concernad. It is moreover 
quite unlikely that the status of signatory, possessed by the group of Latin 
American states mentioned ebove, and by Liberia and Siam, would furnish 
them with a claim, should they be disposed to make such a claim, to participate 
in a conference dealing with these matters, which the great. Powers would feel 
called upon to heed, nor is it to be anticipated that a treaty constituting a re- 
vision of such clauses would be deprived of validity because none of these 
states, though parties to the Versailles Treaty, had ratified it. 
- Past experience would indicate that the alternatives to revision by such 
limited groups would probably be to await such action as that of Russia in 
1871 or 1878, calling a conference when violence or a threat of violence made 
such action inevitable, or merely accuiescing when action contrary to the 
treaty had already been resorted to, as in the case of Bosnia-Herzegovina in 
1908. Neither of these methods of securing revision is satisfactory or safe. 

It is probably too soon to expect specific provision for revision of all clauses 
in treaties involving such delicate matters as those involved in the treaty. 
But application of certain principles foreshadowed in the Versailles and earlier 
instruments would probably facilitate the relief of international tensions due 
to outmoded treaty provisions. Among these would be: 

1. Participation of all the great Powers of Europe in any broad European 
settlement made. 

2. A clearer recognition in the treaty itself of the varying responsibility of 
the signatories for its subsequent maintenance or change. This was vaguely 
recognized in the Vienna settlement in permitting only eight states to sign. 
In the Versailles Treaty the distinction was ma de, but its implications were in 
most cases left vague. | 
- 8. A clearer indication of the varying importance of clauses or parts of such 
treaties. In the Vienna Treaty certain clauses were set apart as being of 
“permanent and general interest," thcugh the significance of the phrase was 
not made clear. In the Versailles Treaty certain clauses of a transitory char- 
acter were so indicated, and provision was made that the Council of the League 
might terminate or extend them. 

4. A development of the method of allowing agencies other than the parties 
to a treaty to revise parts of it. In the Versailles Treaty such provision was 
made, as indicated above, in the case of the transitory clauses, which the 
League Council was given power to modify. Provision was made for initiat- 
ing modification of the labor clauses by the International Labor Conference. 
The Covenant of the League was also made subject to modification by the 
organs of that body. The Reparation Commission was given power to recom- 
mend changes in the treaty and even to modify its technical provisions. Ina 


1% The United States has never renounced any benefits derived from the Versailles Treaty 
Cf., U. S. Treaty Series, No. 658. ' 
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treaty covering so vast a field as that cf Versailles it is important to provide 
for initiation of changes which are of limited concern, by such agencies as can 
most efficiently work out the possible effects of such changes, without throwing 
the burden so extensively cn the diplomatic staffs of the great Powers. The 
development of treaty revision procedtre in the League of Nations might lie 
in this direction. 

As itis, changes of great importance end sweeping character must not be too 
hastily made by such conferences as t30se of 1815 and 1919. Sufficient at- 
tention is not given to the provision of methads for rectifying mistakes in such 
settlements, or for adjusting the instruments to new developments. It would 
appear to be of the greatest importance that prcper methods be worked out in 
the intervals between such upheavals, “f these upheavals are to become any- 
thing less than inevitable, due to tensions for which no other relief is provided. 


THE PREPARATION OF INTERNATIONAL LABOR 
CONVENTIONS 


By Francis G. WILSON 
Associate Professor of Political Science, University of Washington 


There is virtual silence in the history of the international labor movement 
on the technique of preparing international labor conventions both before and 
at the Peace Conference. The developments of the last fourteen years in this 
field must, therefore, be listed as an unexpected evolution in internaticnal 
cooperation. It should have been easy tc see at the end of the first Inter- 
national Labor Conference in 1919 that the methods of preparation were 
defective. That the Organizing Committee of 1919 shoulc not have had ade- 
quate information on world labor conditions is understandable; but what is 
not understandable is that there was scarcely any consciousness of the magni- 
tude of the problem before the Interngtional Labor Organization in drafting 
suitable labor conventions.  . 

A changing international mentality may be traced in the increasing dif- 
ficulties in preparing draft conventions, for the complexity and circuitous- 
ness of the process has been augmented as the resistance to the international 
treatment of labor conditions has increased. It is our purpose here to out- 
line and evaluate the changes in the methods of preparing these conventions. 
The simplest explanation of the prevailing complexity lies in the fact taat 
procedure is a means of attaining the adoption of draft conventions and 
recommendations by the Conference despite uncompromising oppositions end 
national egoism. Owing-to the peculiar structure of the Organization, the 
problem of negotiation between groups is of infinitely greater importance than 
in a conference of government representatives alone. The evolution of the 
procedure of the Organization shows an increasing prominence of negotiation 
rather than scientific preparation in the strict sense of the word. Generally 
speaking, the failure of a method of preparing draft conventions merely shows 
the failure of the machinery of negotiation to result in compromise and agree- 
ment. 


1 Historically, the burden of preparation for general international conferences has fallen 
largely on the governments. It is best that >reparation be made bv an international gu- 
thority, not only because of the improvement in preparation, but also to relieve the govern- 
ments of this task. See Manley O. Hudson, International Legislation, Carnegie Endow- 
ment, 1931, Vol. I, p. xxxix. 

For a, brief discussion and bibliography of the Iniernational Labor Organization, see the 
sketch by the author in the Encyclopaedia of the Sociel Sciences. The author was able to 
study the Organization in Geneva during 1931-32 as the holder of a Fellowship of the Social 
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THE PROBLEM BEFORE THE PEACE CONFERENCE 


Part XIII of the Treaty of Versailles was drafted by a special commission 
on labor affairs, overywhich the late Samuel Gompers presided. The influence 
of the British was constantly toward the zonsidezation of structural problems, 
and the ideology of continental trade unionism and socialism was in the direc- 
tion of the formal enunciation of dogmatic rights of labor. Even the British 
delegation attached little importance to the pre-conference preparation of 
labor eonventions? The crowning touch to the doctrinaire view of many 
members of the commission occurred cn March 17, 1919. Some of them 
wanted a document on the rights of labor which would rank with the Declara- 
tion of Independence and the Declaration of the Rights of Man. They there- 
fore approached Mr. Emile Vandervelde of Be-gium “who had kindly con- 
sented” to frame such a document.? | 

If we can reconstruct the mentality of 1919, we may say that it was thought 
that governments would make most of the propcsals for items on the agenda, 
and that there would not be in any case a great number of draft conventions 
for the Conference to adopt. It was thought, =robably, that assessors and 
technical advisers in the Conference would play a far more important réle than 
they have. The Labor Office is, in the ligat of the British draft and the Treaty 
of Peace, more of an organ for the colleczion of information than an interna- 
tional research institution. 

A British memorandum on preparation which was submitted to the com- 
mission explains that the Labor Office is to collect all necessary information 
and submit a full report to the Conference, suggesting certain principles as the 
“basis of an international convention.” Governments may protest against an 
item of the agenda, not on grounds of the incompatence of the Conference, but 
simply as a matter of opposition to the proposed ‘nternational convention. A 
final majority vote is then to be taken, following which, each of the articles 
suggested is to be examined, and ultimately the convention is to be adopted 
_by a two-thirds vote of the Conference.* At the r2quest of the Japanese repre- 
sentative, the obligation to communicate che agenda to the governments three 


. * The analytical minutes of the Labar Commission of tke Peace Conference are published 
in the Official Bulletin of the International Labor Office. Vol. I (1928). (Cited hereafter 
as Official Bulletin.) 

3 Ibid., p. 158. 

t Ibid., pp. 20-21, The emphasis at this time on the protest of a government against an 
item on the agenda must be related to the British proposal zhat unless a state rejected a con- 
vention within a given time it would be bound by it. Since the final text of Article 405 of 
the Treaty of Versailles does not contain this prcvision, but merely stipulates that the con- 
ventions and recommendation must be submittec within « given time to the competent na- 
tional authority, the right of protest ggainst an item on the agenda has become almost a 
dead letter. It was exercised once, in 1921, when the French Government denied the com- 
petence of the Organization to deal with agricultural workers. The Conference, however, 
affirmed its competence and later the Permanens Court oi International Justice sustained 
ihis view. 
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months before the opening of the Conference (beginning with the reception of 
the agenda) was extended to four. However, the British representative, Mr.. 
Barnes, stressed the fact that the Governing Body alone would define the 
scope of the agenda in order.to keep it within practicable limits, and that no 
useful discussion could take place in the Conference unless “preceded by a 
careful collection of information on the subject, which could only be under- 
taken by the International Labor Office on the instruetion of the Governing 
Body.” 8 

In the commission's report to the Plenary Peace Conference it is urged that 
the first Labor Conference should meet as soon as possible, but “if it was to do 
its work effectively, some time must be allowed for the collection of inferma- | 
tion and for the different countries to prepare their views on the various sub- 
jects for discussion.” ê 


PREPARATION FOR THE FIRST THREE LABOR CONFERENCES 


The preparation for the Washington Conference illustrates with clarity the 
method envisaged by the Peace Conference, with one exception: there was no 
reference in the Peace Conference zo the use of questionnaires as a method of 
obtaining information on existing legislation and practice.” The question- 
naire method adopted by the Organizing Committee for the Washington Labor 
Conference has been followed ever since as a fundamental principle in the 
preparation of draft conventions. The illusions of the Peace Conzerence as 
to the short time necessary to prepare for the Conference, the failure to sense 
the fundamental necessity of negotiation setween the groups, and the Peace 
Conference idea that reports submitted to the Labor Conference then and 
there would be a source of informaticn to the delegates, are continued in the 
work of the Organizing Committee. Though this committee itself admitted 
that it had not obtained sufficient irformation in the time available, it believed 


5 Official Bulletin, ibid., pp. 41-42. An early notion was that the information gathered 
by the Office would be communicated to the Conference rather than to the governments, 
as is now considered absolutely essential. One thing the commission did realize was the 
importance of precision as to the scope of the agenda; however, this has been a muck more 
difficult problem than was thought in 1919 would be the case. Jbid., p. 142. 

6 Official Bulletin, ?bid., p. 267. One of the reasons the Labor Committee, which consid- 
ered certain questions after the gdjournment of the general commission, objected on May 
15, 1919, to the admission of Germany before the conclusion of the Washington Conference, 
was that the preparation for the Cónfer2nce had already been launched among the Allied 
and Associated Powers, leaving out of consideraticn German social legislation. This shows 
plainly that ihe Peace Conference not only failed to realize the importance of preparation, 
but also saw no need of universality in preparation. See D. H. Miller, My Diary at the 
Conference of Paris, Vol. XVIII, pp. 233-34. 

7 See Reports of the Internaticnal Labor Conference in 1919, Report No. 1, p. 149. The 
questionnaire was used by the International Association for Labor Legislation in working 
up comparative reports, as in the case of the 1911 Report on Factory Inspection. See 
International Labor Office, Questionnaire on Factory Inspection, 1923, Preliminary 
Note. 8 
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that the slowness of the governments in replying to the questionnaires was due 
to their unfamiliarity with the new international procedure.® 

The period of preparation for the Washington Conference and the Confer- 
ence itself was a perjod of hope and enthusiasm for international labor reform 
unparalleled in the history of the world. The frail basis for international ac- 
tion assembled by the Organizing Committee must be evaluated in the light of 
war-time idealism; perhaps it would have been sufficient had this idealism 
shaped the course of post-war history. The first three Conferences, those of 
1919, 1920, and 1921, worked under the influence of this idealism. The post- 
war world had learned before this, however, that it faced a period of economie 
chaos and political disturbance instead of an :mperial prosperity. The Con- 
ference of 1919 adopted humanitarian and industrial conventions, and the next 
two Conferences attempted to apply the principles of Washington to seamen ? 
and agricultural labor respectively. The precedents of the Organizing Com- 
mittee were followed in essentials by the newly-formed International Labor 
Office. But even by 1921 certain changes had taken place. The question- 
naire, which in 1919 was thought to be an instriment for the collection of labor’ 
information, now became an instrument for collecting the opinions of govern- 
ments; and the Office itself assumed by 1921 the duty of making preliminary 
studies in existing legislation and industrial practice. Questionnaires, instead 
of throwing broad issues at the governments, 5egan to inquire particularly as 
to their attitude on the problems which would arise in the drafting of specifie 
conventions. Yet, under the influence of post-war idealism and enthusiasms, 
it was still thought possible to establish the agenda, prepare for the Confer- 
ence, and hold the Conference all in one year.» 


THE PERIOD OF CRISIS 


The two years following the Conference of 1921 may be designated as the 
first critical period in the life of the Organization. At the end of the 1921 
Conference, the Organization had adopted 16 draft conventions and 18 recom- 
mendations, while there were deposited with the Secretary-General of the 
League of Nations at the opening of the 1922 Conference only 51 ratifications, 


$ For the work of the Organizing Committee, sze Official Bulletin, Vol. I, Pt. II, 

pp. 349-407. 
_ ?In 1919 and 1920 it was felt by the leaders of the Office that the preparation for interna- 
tional action protecting seamen would be one of the easiest tasks of the Organization because 
of the international character of the work of seamen. In fact it has been one of the most 
difficult of the duties of the Office. 

10 See International Labor Conference, 1921, Questionnaire No. 2, Agricultural Questions, 
Introductory Memorandum. The rejection by the 1920 Conference of the proposed draft 
convention of the hours of work at sea was believed by the Office to be the result of faulty 
preparation technique. It was this failure in 1920 which drove the Office to a thorough 
reconsideration of the method of preparing conventions, and especially the róle of the ques- 
tionnaire in preparation for the Conference. The shipowners in the 1920 Conference were 
noticeably relentless in their criticism of the preparation which had. been made for the dis- 
cussion of this convention. 
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with 16 more authorized by the national governments of all of the members of. 
the Organization. No draft conventions were adopted by the Conference at: 
the sessions of 1922, 1923, and 1924, and only one recommendation was adopted 
at each of these three sessions. Beginning in 1925 new gctivity is observed, 
but the march is much slower. At the end of the 17th Session of the Confer- 
ence in 1933 only 40 draft conventions ard 42 recommendations had been 
adopted. Thus we may say that out of 17 sessions of the Conference, a 
large percentage of the international conventions and recommendations were 
adopted in the first three. This extremely broad picture, especially in relation 
to the quietude of the Organization from 1922 through 1924, demonstrates the 
existence and the lasting effect of the critical period. It would have been dif- 
ficult at the end of 1922 to predict the future of the Labor Organization. 

The solution of the crisis was the beginninz of the evolution of the procedure 
in the drafting of conventions and recommendations. Criticism of Part XIII 
and the Labor Organization rose, in these times, to astonishing heights. Gov- 
ernments failed to pay their contributions to the League of Nations, which in 
turn entailed the mos; drastic reductions of expense by the Organization. 
Governments failed to ratify draft conventions, which signified that the illu~ 
sions of the Peace Conferencé were dead. Parliaments iound it impossible to ` 
consider in the allotted year-or 18 months the mass of draft conventions and 
recommendations adopted bv the Conference. "There were likewise funda- 
mental questionings of the utility of the international tréatment of labor prob- 
lems. It is to the lasting credit of the Labor Cffiee that it was able tc suggest 
a way out by experimentation with the procedure of preparation. 

The accumulating constitutional criticisms were given thorough considera- 
tion by the Governing Body, and the Conference of 1922. It was suggested 
that Part XIII should be amended, providing for a longer period between ses- 
sions in order to give parliaments.more time to consider the results of Confer- 
ence activity. Whileit wes generally agreec in 1922 that the Governing Body 
Should be enlarged by an &mendment to Article 393 of the treaty, the discus- 
sion of the periodicity of the Conference aroused the deepest controversy. In 
order to increase the number of ratifications, it was suggested that the treaty 
be amended to provide for biennial sessions af the Conference, that machinery 
be developed for the interpretation of draft conventions by a more simple 
process than by decisions of the Permanent Court of International Justice, 
that conventions should contain only general principles, that ratification with 
reservations be allowed, and that the procedure of the Conferences be so 
changed that one session should be devoted to preparation and the next 
subsequent session to the final adoption of international texts." It was the 


11 See International Labor Conference, Final Record, 1922, pp. 322, 608. (Cited here- 
after as Final Record.) The Governing Body felt as ta this particular proposal, however, 
that it would be a mistake not to have both preparation and discussion during bhe same 
Conference. See Final Record, 1923, p. xiii. The genesis of the double-reading procedure 
which was adopted in 1924 is, apparently, a suggesticn made in the 1922 Conference by one 
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procedural solution which was adopted; the problem became related to amend- 
ment of the standing orders of the Conference ard Governing Body rather than 
to the amendment of the treaty. 


*TYPES OF CONFERENCE PROCEDURE 


While the reformist enthusiasm of the Peac2 Conference had disappeared 
by the end of the 1921 Conference, the machinery of preparation was not ad- 
justed to this changed point of view until 1924.1? From the end of the 1922 
Conference to the beginning of the Conference in 1924 was a period of pro- 
cedural gestation. During this time, the total work of preparation and adop- 
tion of draft conventions was completed with certain exceptions, in a single 
year. The agenda were established early and the Conference was held later 
the same year. Between the establishment of the agenda and the Conference, 
the Office gathered its information, sent out th» questionnaires, compiled the 
answers, and submitted reports and proposed conventions to the Conference 
when itmet. The Conference adopted the reports and draft texts as bases of 
discussion, and a general discussion on the problem followed usually before 
the agendum was seht to a Conference committee. The report of the commit- 
tee resulted in the final detailed debate, and after the important preliminary 
vote of adoption, the text was sent to the drafting committee. After the report 
of the drafting committee had been made zo the Conference, a final record vote 
on the convention was taken. 

The decision of the Conference in 1922 to divide the work of preparation 
and adoption was furthered by an unexpected turn of events? The 1923 
Conference was at first planned, as the 1921 Conference, with a heavy agenda. 
Owing to the uncertain financial condition of the League, the Secretariat was 
inclined to the view that it might be best to have no Conference at all during 


of the British delegates. A final comprehensive report on the discussions of 1921 and 1922 
as to how to secure ratifications was submitted -o the Conference in 1924. See Report on 
the Institution of a Procedure for Amendment of Convenmtions. The original proposal of the 
Governing Body was that one session be devcted to administrative and technical matters 
and the next to labor legislation. It had been suggested previously in the body that the 
Conference alternate between light end heavy agenda. Official Bulletin, Vol. V (1922), 
p. 185. 

12 The official regulations on preparation are found ir the standing orders of the Confer- 
ence and the Governing Body. The standing arcers of she Conference are published in the 
Final Record of the Conference which adopted them, and the amendments are likewise 
published as adopted. A special publication of the Office gives the texts of the standing 
orders of the Conference and the body. See Coastitution and Rules. 

15 Final Record, 1922, p. 322. The Conference resolution of Oct. 31, 1922, speaks of 
alternstive sessions cf preparation and decision: “In the examination of items inscribed on 
the agenda, the first session should be devoted to the ger eral discussion of drafts for conven- 
tions or drafts for recommendations, demanding 3 vote by simple majority only. The final 
vote upon these decisions in the conditions proved for by Paragraph 2 of Article 405, that 
is to sey, by a two-thirds majority, should be hed at tke opening of the following session.” 
Official Bulletin, Vol. VI (1922), pp. 536-37. [Italics are mine.] 
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1923. The Office and the Governing Body felt that this policy would be both 
inexpedient and contrary to the treaty. A compromise with the League was 
reached by which all the items of the 2923 agenda, save one, were transferred 
to.1924, and the Conference of 1923 was then limited to one week's duration." 
This decision, which was based on financial ecnsiderations, fitted in with the 
general desire to check the work of the Conference, but the practice, likewise, 
of adopting the agenda of the Conference in the year previous to the Confer- 
ence dates from this unexpected decision. Not only was the work of the Con- 
ference divided between two sessions, but the work of preparation before the 
Conference was lengthened by the esta blishment of the agenda in tke year be- 
fore the meeting of the Conference. 

. By 1924 the Governing Body had formulated definite proposals to carry 
into effect the decision in principle of the Conference of 1922. The Confer- 
ence of 1924 adopted provisionally the new system of “double-reading pro- 
cedure.” 25 Under this system the first Conference, actually the Conference 
‘of 1924, discussed proposed draft conventions and recommendations submitted 
to it by the Office, and reached only provisional decisions as to these texts. 
As-the object of the procedure was to secure the adoption of draft conventions 
which would be ratified, it was provided tha; amendments having this end in 
view might be submitted by the governments between the first and second 
Conference. These amendments, however, were to be amendments of detail 
and not of substance. The duty of the Conference was to consider them, and 
finally adept or reject the entire convention. The new procedure reflected 
clearly a consciousness of the increasing importance of negotiation as a part 
of the preparation of draft conventions. This negotiation; however, was con- 
ceived primarily as between the Conference and the governments which have 
the final decision as to ratification. The groups, t.e., the workers and the em- 
ployers, had the right to assist in the ecceptanse or rejection of amendments, 
but they did not have the right to submit them after the first adoption of the 
draft text.. The weakness of this procedure lay in the fact that the second 
discussion was not limited to a consideratian of amendments of cetail. In 
fact, the whole convention was re-opened for discussion, and there was no 
way by which to distinguish between emendments of substance and of detail. 
Governments tended to re-submit the amendments which they had failed to 
have adopted at the first reading.’® 

The experience with this procedure in the Gonia of 1924 and 1925 gave 
satisfaction to none. Proposed conventions on equality of treatment of na- 
tional and foreign workers in compensation for accidents, the weekly suspen- 
sion of work in glass manufacture where tank furnaces are used, and the pro- 


4 Official Bulletin, Vol. VII (1923), pp. 82-86, 166; Vol. VIII (1923), pp. 268-67. 
. 355 For the text of these provisional standing orders, sec Final Record, 1925, Vol. II, App. 3. 
18 [n a letter of March, 1925, the Office, in commenting on the proposed amendments, felt 
that it should have been given T n to examine the admissibility of amendments. 
Official Bulletin, Vol. X (1925), p. 
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hibition of night work in bakeries, were adopted provisionally on first reading 
in 1924. But when it was propcsed in 1925 to defer to 1926 the conventions on 
workmen's compensation for accidents ard for occupational diseases, the Con- 
ference revolted and adopted them forthwith, thus effectively repudiating the 
double-reading procedure." The Conference referred the procedural prob- 
lem back to the Governing Body, but it was admitted by all that radical revi- 
sion of the standing orders. would have to 5e undertaken. The workers 
were becoming sceptical of any procedure other than that worked cut by 
the Organizing Committee of the Washmgton Conference, and certain gov- 
ernment delegates asserted that the draft conventions were more poorly pre- 
pared than ordinary legislaticr. placed before national parliaments.!8 

"The reformed procedure was, under these circumstances, rejected in the two 
Conferences of 1926. The rst Conference o7 that year dealt with a draft 
conventicn on the simplification of the inspection of emigrants on board ship, 
which was finally adopted on a first reading. Likewise, the second maritime 
Conference which followed immediately adopted its draft conventions and 
recommendations on first reading.?® 

However, the 8th Session of the Conference m 1926 adopted, on the sugges- 
tion of the Governing Body, à new and third system of procedure? This 
new "double-discussion questionnaire procedure” was employed for the first 
time in 1927.24, According to this procecure, tae first Conference examined a 
draft questionnaire proposed by the Office, and if it adopted a questionnaire, it 
was sent to the governments (which might in turn submit it to organizations 
of workers and employers) .** Upon the basis of the answers to the question- 
naires, the Office drew up reports and proposed 2onventions to be placed before 
the following Conference, which then fcllowed the already described course 
of procedure. The new procedure was not designed to place a larger amount 
of information before the Conference; it was simply a new device, a new at- 
tempt to deal with the fundamental quesiion o2 negotiation between the three 
groups. The questionnaire, in theory, vould »ontain questions which would 


17 See Final Record, 1925, pp. 423 f., 467, 524 ff., 545 F. 

18 See the statement made by the British gov2rnment delegate, ibid., p. 525. 

19 The situation in the 9th Session of 1926 vas somewhat different from the ordinary 
session of the Conference of that year. It was a continuation of the 1920 maritime session 
which dealt with the international codification of law relating to seamen. Furthermore, 
extensive outside preparation had been undertaken Ly the Joint Maritime Commission, 
which had been dealing since 1920 with the technical espect of the proposed draft zonven- 
tions and recommendations concerning seamen. 

20 Final Record, 1926 (8th Session), pp. 191—200, 36€ ff. 

21 Report. of the Director, 1928, Sec. 18. The first tc propose the double-discussion pro- 
cedure was apparently Professor Alfred O’Ratilly, Irish Free State delegate. See Final 
Record, 1924, pp. 436-37. 

22 [t is of importance to note that in the provisions submitted to the Conference by the 
Governing Body, the actual drafting of the questionnaire was to be left to the Office. 
During the Conference discussion, Lowever, this function was transferred from the Office to 
the Conference. 
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elicit answers of the governments on the points which would be raised | 
final drafting of the international text. The work of the first Conferent 
the committees was, in theory, to deal with broad issues raised by the iter 
the questionnaire was to be drafted in the light of general conclusions re 
by the Conference. 

The result of this procedure in 1927 and 1928 was little improvemen 
the double-reading procedure of 1924 and 1925. Most of the time ol the 
ference and the committees in the first discussion was wasted. The eoi 
tees became more and more immersed in the technical and controversial 
lems of drafting questions, and long debates developed over the mere chc 
a word. While certain delegates, particularly those representing the gc 
ments, repeatedly insisted that they were merely drafting a questiornaii 
workers and employers consistently looked to what would happen next 
In fact, the discussion became negative to an increasing degree. The) 
in its attempts at conciliation between the workers and the employer 
couraged the idea that it did not make much difference what went int 
questionnaires. Neither group would listen to this; and in fact the repres 
tives of the Office in certain particularly trying discussions, notably 
dealing with the questionnaire on freedom of association, which was def 
in the 1927 Conference, admitted that the proposed questionnaires had 
drawn up with extreme cars. This cauticn was exercised quite natura 
excluding certain questions.** | 

Dissatisfaction with the procedure we have been discussing resultec 
fourth type known as the “double-discussion draft conclusion proce: 
The standing orders commistee of the Governing Body again considere 
problem as a result of the criticism in the 1928 Conference, and proposals 
made by the body to the Conference of 1929 (12th Session), which 
adopted. This fourth type of procedure retains the double-discussion 
but with an essential differerce. The first Conference considers law and 
tice reports submitted to it by the Office, which contain proposals for 
conclusions or resolutions. If the first Conference adopts conclusio 
resolutions, the Office then frames a questionnaire on the basis of tke ec 
sions which have been accepted.** The essential change is that the Cc 
ence does not adopt the queszionnaire; this function is given back to the ( 
where it was until the new procedure was adopted in 1926. The Offic 
never been in favor of having the Conference draft the questionnaires, an 


23 The Office in 1921, however, took practically the same position as the workers az 
ployers in the committees under this type of procedure. See Questionnaire Nc. 2 ( 
Agricultural Questions, Introductory Memorandum. See also Report No. 2 (1921 
60-61. 

^4 Director’s Report, 1930, Sec. 16; Final Record, 1929 (12th Session), pp. €61, | 
When the double-discussion draf; conclusion procedure was adopted, the workers’ n 
to go back to the original procedure in drafting conventions which was employed un 
Conference of 1924, was defeated in the committee which considered reform of Conf. 
procedure. 
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procedure adopted in 1929 was in fact the solution which the Office had pro- 
posed in 1926-27, for it had suggested thet the Vonference adopt conclusions 
upon which the Office might frame the questionnaires for submission to the 
governments. The second discussion follows under the present procedure in 
normal course, much. as the final discussion of draft conventions and recom- 
mendations has taken place since the very irst Conference of the Organization. 

Owing to the intense conflicis of interast generated by the discussion of 
maritime questions in the 1920 and 1926 Conferences, the Office began to apply 
immediately the new procedure in the 1929 maritime session, which met in the 
autumn of the year, some months after the 12th Session of the Conference. 
The Conference of 1930 did not, however, involve both types of procedure, for 
the items on the agenda for final discussion were the legacy of the 12th Ses- 
sion double-diseussion questionnaire procedure, and the new item involved 
the regulation of the hours of werk in coal mines, which was submitted as an 
emergency measure by a resolution of the League of Nations Assembly of 
1929. The coal convention was submitted as either a first or second discus- 
sion, as should be decided by the Conference. It was agreed that a final de- 
cision should be taken in 1930. As the convention was defeated on its final 
vote, and as the coal question was placed on the agenda for 1931 after the 
defeat of the convention in 1930, there was in 1931 a second and successful 
final discussion of the coal convention. “hus tae draft conclusion procedure 
was not applied in 1930; it has been used only in the maritime session of 1929 
_ and the general sessions after 1030.75 

The work of the committees of the Conference which have had the task of 
formulating draft conclusions hes shown an improvement over the procedure 
under which the committees drew up questionnaires. Less attention has been 
paid to the technical problem of drafting and mcre attention has been given to 
general discussion of problems before the Zonfe-enee. The spirit of concilia- 
tion seems to have been fostered by the procedure, while the drafting of a 
questionnaire seemed to have had in part the opposite effect. It may be that 
the items which the Conference has considered for the first time under the 
procecure have been less controversial, such as the age of admission of children 
to non-industrial employment, which was on the agenda of the Conference in 
1931-32. On the other hand, while the zegulation of the hours of work on 
board ship, which was given & first discussion in 1929, evoked heated con- 
troversy,?9 there seemed to be greater chance of effective compromise in the 
committees on the other maritime items than had been the case in 1926. Like- 


25 The committee in the 1931 Conzerence which consilered draft conclusions on the ad- 
mission of children to non-industrial occupations requested that in the future the Office 
include in the Grey Reports on law and practice not oniy general conclusions, “but also a 
list of points for consideration by the committee with a view to the preparation of a ques- 
tionnaire.” Final Record, 1931, p. 441. 

2 A convention regulating the hours of work at see was defeated in the Conference of 
1920. The proposals of the Office for first discussion im 1929 were more flexible than the 
text of the convention of 1920, and this may account foz the greater conciliatory spirit. 
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wise, the shipowners’ delegates withdrew from the Conference for a few days 
during this session, and consequently the committees of the Conferences can- 
not be blamed for procedural difficulties. The shipowners withdrew because 
of their objection to the methods employed in the selection of th» seamen’s 

delegates. 

The experience of the Labor Organization in the drafting of the 1931 coal 
convention has suggested another type of procedure, again designed to make 
conciliation and agreement possible. Asthe Assembly of the League proposed 
the regulation of the conditions of work in coa! mines to the Organization, the 
League and the Office souzht & proecdure which would bring abcut & more 
rapid preparation for the Conference. A preparatory technical conference of 
the leading coal-producing countries o? Europe was held in January, 1930, and 
the regulation of the hours of work was placed on the agenda of the 1930 Con- 
ference as a result of the suggestions of this technical group.27 The late 
Director of the Office, Albert Thomas, felt that this “auxiliary procedure" had 
considerable merit as & device for the conciliation of the different elements in 
the Conference?? He suggested at various times before his death in the 
spring of 1932 that it might be possible to organize a permanent auxiliary pro- 
cedure. With this in mind he proposed a preparatory technical conference to 
precede the maritime session of the Conference which shall hold the final 
discussion of the draft conclusions adopted by the 1929 maritime Coaference.?? 
This was accepted in principle by the Governing Body, but so far the prepara- 
tory technical conference has not been held, owing to the repeated postpone- 
ments of the maritime session itself. In addition, the workers’ delezates from 
Asiatic countries have suggested an Asiatic session of the Conference, or at 
. least an Asiatic preparatory technicalsessicn. The Director conceded there 
was some value in this proposal and hes suggested the possibility of an Asiatic 
consultative conference.*! 
` 47 Final Record, 1930, p. xvii ff. . 28 Director’s Report. 1930, Sec. 17. 

3? Tt, is clear, however, that the Director had in mind substituting the preparatory tech- 
nical conference for the special session of the Conference dealing with maritime questions. 
This substitution has been categorically rejected by the shipowners. 
` 20 See Final Record, 1930, p. 468. The resolution to this effect proposed by the Indian 
workers’ delegate was not adopted owing to lack of a quorum. “he Confereace.of 1932, 
however, adopted a resolution proposed by the Indian workers’ delegate asking the Govern- 
ing Body to consider calling a preparatory advisory conference in which native or colonial 
elements would be represented. See Official Bulletin, Vol. XVII (1332), Supplement No. 2, 
pp. 91-92; Director's Report, 1930, Sec. 189. Late in 1932 the Governing Body decided to 
call a preparatory conference on the question of international action on the forty-hour week. 
This conference was held in January, 1933. The first suggestion that preparatcry teehnical 
conferences be used came apparently from Switzerland in the discussion of the periodicity 
of the Labor Conference in the Swiss Council of States. Official Bulletin, Vol. V (1922), 
pp. 109-112. 

3: Cf, League of Nations Official Journal, Special Supplement Nc. 83, October, 1930, pp. 
12-16, for the resolution adopted by the Assembly in 1930 on the procedure to be followed in 
drafting League of Nations eorventions. The resolution, after noting the importance of 
preparation in obtaining ratifications, suggested the general procedure which should be 
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THE PLACE OF THE GOVERNING BODY IN DRAFT CONVENTION PREPARATION 


The Treaty of Peace stipulates that the Governing Body of the Labor Office 
shall establish the agenda of the Labor Conference. While this function in 
itself is clear, there ate a number of implications which have not been care- 
fully worked out. It is quite natural that the Governing Body shoulc con- 
sider this function of great importance, but it was not until after the first three 
Conferences that the real prcblem of selection of items for the agenda arose. 
The second and third Conferences, as has been noted, were efforts to apply the 
decisions of the Washington Conference to maritime and agricultural labor. 
There was no important controversy over these agenda in the Governing Body. 
But the force of the body was felt in the establishment of the agenda for 1922, 
and it has been ever since. The agenda of the 1922 Conference were composed 
largely of constitutional questions, and while several agenda were ai first 
agreed to for 1923, the financiel crisis necessitated a short Conference with a 
single item agendum. 

The members of the Governing Body are usually delegates to the Confer- 
ence, but the body as sueh does not have a direct relation with the Con- 
ference.?? The technical position of the body is that of an executive and, to 
an extent, an administrative control over the Labor Office. It has been de- 
cided that most of the publications of the Office, and the reports and 
questionnaires in preparation for the Conference, shall be issued under the 
responsibility and authority of the Director, unless specific provision is 
otherwise made. As a compromise proposal, the Grey Reports are submitted 


followed. The resolution approves extensive freedom for the Secretary-General in securing 
information as to why no action has been taken by the states, this being in contrast with the 
practice of the Labor Organization, where such discretion is quite limited. The Council 
may consider the question of the revision or amendment of conventions on the basis of such 
information. The resolution makes provision for the adhesion of non-member states, and 
urges, in technical matters especially, agreements not requiring ratification. 

The procedure as to League conventions is to be, briefly, the following: (1) When an organ 
of the League wants a convention, a full memorandum shall be submitted to the Council; 
(2) if the Council approves, the draft convention shall be communicated to the members, in 
some cases with a specific questionnaire; (3) the draft convention and the governmert views 
shall be sent to the Assembly, which shall decide if a conference shall be called; (4) if the 
Assembly wants such a conference, the Council shall consult the governments again with a 
revised draft of the convention; (5) in the light of the second consultation, the Council shall 
decide whether to call such a conference and fix the date; and (6) these rules shall be common 
as to the technical organizations of the League. See Diz ans d'Organisation Internationale 
du Travail (Geneva, 1931), pp. 95-96, for a statement of the influence of the Labor Organ- 
ization on the League system of drafting conventions. 

3? An early proposal in 1922 was that the Governing Body might take the place of the 
Selection Committee, which is charged with directing the work of the Conference. This 
proposal was rejected, however, and a direct connection between the body and the Confer- 
ence has never been established. Final Reccrd, 1922, pp. 184 ff., 192. This decision was 
invoked by the workers in 1926 as an argument against a sharp increase of the participation 
of the Governing Body in the preparation for the Conference. 
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to the Governing Body.?? Only the employers have desired to have the reports 
of the Office submitted to close Governing Body scrutiny, while at the same 
time the workers and most of the governments have been in favor of an entire 
and responsible autonomy on the part of the Director. 

The function of the Governing Body as to the preparbtion of draft conven- 
tions and recommendations culminates and virtually terminates in the estab- 
lishment of the agenda. It is to the organization of this task that much of 
the energy of the body has been directed. ‘The body realized, it seems, sooner 
than the Office that the spirit of idealism anc sccial justice was not a substitute 
for research. The government and employers’ delegates, particularly the 
British, began demanding that the body have comprehensive analyses of na- 
tional law and practice as a basis for their agenda decisions. In 1923, when 
the agenda was establishec in the year previous to the Conference, the prac- 
tice also developed of askinz the Office to submit to the bcdy, law and practice 
reports on certain questions from which tae items on the agenda might be 
selected.* The only basis of agreement as to what subjects were “ripe” for 
international treatment seemed to be comparative statements of law and — 
practice. Each year, usually in April, the Governing Body selects perhaps 


3 Int. Labor Conf., Standing Orders, Art. 6, Par. 4. On maritime questions reporta for 
the Conference are submitted in practice to the Joint Maritime Commission as a pert of the 
preparation of draft conventions and recommendation. Official Bulletin, Vol. XIV (1929), 
p. 47. Previously, in April, 1921, the Governing Body had decided that the questionnaires 
on agenda items should be submitted to the Governing Body before their dispatch to the 
governments. The present submission of the Gr2y Reports performs something of the 
same function under the older types of procedure. The Governing Body decided quite 
early, in contrast with the procedure in maritime questions, that the preparation for agri- 
cultural items on the agenda should not necessarily be carried out with a consultation of the 
International Institute of Agriculture at Rome, with which the body has a permanent - 
liaison through a mixed committee: 

A. most exhaustive discussion of the position of the Governing Body in the preparation 
for the Conference took place in January, 1926, when the double-discussion procedure was 
up for approval. ‘The employers made numerous suggestions for increasing the power of the 
‘body over preparation and the Conference, all of which were rejected. These proposals . 
were that all the documents of preparation should be submitted to zhe body, that the ques- 
tionnaires, or the Blue Reports, must be approved bv the body before communication to the 
governments. "The present situation, noted above, developed out of the refusal to accept 
the employers’ suggestions. In February, 1930, it was decided shat the Grey Reports 
should be considered by the bod» as a whole. 

34 Official Bulletin, Vol. IX (1924), pp. 1-5. 

35 The Office has developed the practice of indicaling to the body whether it considers a 
subject “ripe” for international treatment. Sometimes a question is ripe merely for serious 
study preliminary to its consideration as a possible item on the agenda. The Office view . 
seems to be that a question is ripe when the will to find an international settlement exists. 

In the early years of the Organization, collective agreements seemed to be about as im- 
portant as national legislation as a basis of action. For instance, the report to the Genoa 
Conference (1920) on hours at sea, stresses certain collective agreements. The Office has 
always emphasized collective agreements in agricullure. See Studies and Reports, Series 
K, No. 11, Collective Agreements in Agriculture, Adaptation of the Washington Deci- 
sions to Agriculture. 
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five items on which the Office is instrueted to prepare law and practice reports. 
At a following session of the body in October (approximately nineteen months 
before the Conference), these -eports are cons.dered and from one to three 
items are selected for the final agenda. There is, therefore, a double-discus- 
sion procedure in the Governing Body as well as in the Conference.?? 

The sound preparation of items for the agenda means that the Office must 
in many cases be assembling material several years in advance.’ Article 393 
of the Treaty of Versailles provides that tae Offize shall collect information on 
labor and industrial conditions. As certain subjects take shape in the hands 
of the research staff, the Office comes to a judgment as to whether they are 
“ripe” for international treatment. The Office can make suggestions to the 
Governing Body on this basis. But there is constant pressure on the Office to 
undertake special investigations, and it must be conceded that practically 
all of the research undertaken has an ultimate international legislative 
standard in mind. A resoluticn of the Conference is the most effective way 
by which the research attention of the Offixe may be directed. There are some 
cases in which members of the staff have brought about the submission of 
resolutions to the Conference.*8 

The most difficult phase of the establishment of the agenda is the determina- 
tion of the scope of an item.?? No matter how earefully a proposal is defined, 
there are always certain borderline issues which may or may not be included. 
The employers have contended frequently that the Office, the committees of 
the Conference, and the Conference itselí have exceeded the intentions of the 
Governing Body.*® The drafting of the statement of an item on the agenda 
has come to be a most meticulous task. The cemand that the reports of the 
Office in preparation for the Conference be submitted to the Governing Body . 
is actuated by the desire to keep the preparatory work strictly within the limits 
ofthe agenda. Such a solution has been deemed unsatisfactory by a majority 


% Until October, 1932, the first discussion. tcok plaze in October and the agenda was 
finally determined in January. The employers >roposed in 1920 that the body institute an 
elaborate procedure of general consultation of governments before items are placed on the 
agenda. ‘This proposal was rejected as unduly -etarcimg the work of the body. 

37 The Conference has been of importance at times itself in settling its agenda, The 1924 
Conference prevented the further ccnsideration of the £nthrgx question, and the 1925 Con- 
ference practically determined the program which has been followed in regard to social 
insurance. In both cases the Conference examined gemeral reports on these questions. 

38 The length of time a proposal is before the Gove-ring Eody is no guarantee of a place 
on the agenda. The proposal that holidays wich pay be treated by an international con- 
vention has been before the Organizztion since 1919, bus it was placed in the agenda for 1935 
only in October, 1933. Proposals which fit in with the general program of the Organization, 
such as those for social insurance or regulation of hours of work, have a much greater chance 
of adoption. _ 

39 The jealous attitude of the Governing Body on the question of the scope of the agenda 
has been a matter of development. For instgnze, in 1323 the body virtually placed in the 
hands of the Conference the problem of the scope of internacional action against the use of 
white lead. Official Bulletin, Vol. III (1921), r. 539. 

1? Final Record, 1929 (12th Session), pp. 488, 498. 
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of the Governing Body, and the only security for adherence to the agenda 
is, apparently, an extremely careful statement of the items, with such addi- 
tional explanations as the Director may be instructed to make when the 
agenda is communicated to the governments. Before the double-discussion 
procedure was adopted, the body frequently made suggestions as to the form 
of action which the Conference ought to take, that is, whether draft conven- 
tions' or recommendations should be adopted.* 

The form of Conference procedure has not altered in any sense the function 
of the Governing Body in establishing the agenda, but different types. of 
procedure have made a difference in its power of defining the scope of items. 
The Conference has never really run wild with the agenda, if the revolt in 
1925 against the double-reading procedure 18 excluded. And, as there is no 
machinery of interpretation for the action of the Conference, aside from the 
Permanent Court, the charges of exceeding the scope of the agenda merely 
remain as denied accusations.*2 As long as the agenda were established, the. 
Conference held, and draft conventions adopted all in the same year, the con- 
trol of the Governing Body over the scope of the agenda was relatively effec- 
tive. But with the double-reading procedure this control was weakened be- 
cause of the greater freedom by which amendments might be proposed. With 
the adoption of the double-discussion-questionnaire-draft conclusion pro- 
cedures, the Governing Body has had less power than ever to control the 
scope of the agenda.** For in either the earlier questionnaires or in the 
present draft conclusions, matter may be included, under the guise of consult- 
ing the governments, which was not intended by the body. The present 
system may work either way: matter may be struck out which the body 
thought should be retained, or matter may be put in which alters the com- 
plexion of the proposal.** 


4. T'he correspondence af the Director with the governments concerning the agenda and the 
convocation of the Conference is published at the beginning of each Final Record. The 
wishes of the Governing Body have been expressed frequently in these letters. 

€ Thus when certain important amendments to the Office drait are introduced, it can be 
alleged that she matter has been excluded already by the Governing Body, or that a new 
subject is being put before the Conference and that it should be placed on the agenda in a. 
proper manner, i.e., by the Governing Body. Cf., the Office’s discussion of the 1925 
questionnaire on seamen’s inspection, in which the shipowners’ view is presented that the 
Office had enlarged the scope of the item on the 1926 agenda. The Office defended its action 
both as to tha intentions of the Governing Body and as to the necessity of a complete con- 
sultation of the governments. Official Bulletin, Vol. X (1925), pp. 135-41. 7 

9 The Governing Body is plainly divided as to the control it ought to exercise over the 
scope of the agenda. The employers have, with the exception of their views on the revision 
of conventions, wanted to limit the freedom of the Conference in defining the scope of its 
action. However, it has been recognized frequently that the double-discussion procedure 
imposes on the first Conference the authoritative determination of the scope of anitem. One 
reason for nob using the double-discussion procedure in revising conventions is merely that- 
under the revision process the entire function of defining the scope of the revision items is 
assumed by the Governing Body. . 

“4 Tn 1927 the Governing Body made it clear that the right to strike was not included in the. 
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THE FUNCTION OF THE LABOR OFFICE 

If economies was considered tne “enemy” by some of the more ardent sup- 
porters of international labor action in the early years after the Peace Con- 
ference, exhaustive research anc an unshakable foothold in law and practice 
are now the weapons ef the Labor Office. We should, likewise, add consum- 
mate ability in the conciliation o£ stubborn conflicts between the workers and 
the employers. Most of the work of conciliation, in concept at least, is to be 
accomplished by the type of procedure used in the Conference and Governing 
Body. Naturally, aside from authoritative expositions of facts, it is dificult 
for the Office to take strong positions until after some sort of action has been 
accepted by the Conference. The extended list of scientific publications 
issued by the Labor Office gives proof of the research foundation of interna- 
tional labor legislation. 

The Office has the responsibility of doing the necessary research in prepara- 
tion for the Conference. Under the present procedure, as soon as an item 
has been placed on the agenda, the Office begins the preparation of the Grey 
Report on the law and practice of each state. This report contains an 
evaluation*® by the Office of the law and practice which have been inves- 
tigated, and presents suggestions as to the problems on which the governments 
should be consulted. It is, of course, sent to the governments as soon as 
possible. In other words, the report contains draft conelusions which are 
taken by the Conference as the basis of discussion. Upon the adoption of the 


item on the agenda on freedom of association, but questions adopted by the committee of the 
Conference, over the objection of the workers, practically included an implied limitation on 
the right to strike. Discussions of the regulation of the hours of work have consistently 
raised the question of weekly rest, and questions dealing with the protection of children have 
raised she problems of education. The discussion of accident prevention evoked a debate 
on industrial health. However, the mutilation of the dockers’ conventicn in 1928 and 1929 
is probably the best example of the inclusion of a body of extraneous material in a dreft con- 
vention. In 1931 and 1932 the discussion of the age of admission of children to non-indus- 
trial occupations, for instance, raised the question, from the workers’ side, of the regulation 
of the nours of work and the night work of children. 

45 A questionnaire addressed to the zovernments for information is often employed by the 
Office in the preparation of this report. The United States Government usually gives answers 
to these questions, though not to the afficial questionnaire leading to the formulation of the 
final Blue Report. | 

48 This process of interpretation and evaluation has brought sharp criticism on the Office 
at times. Thus, in 1921, during the discussion of the proposed action against white lead, the 
British Government and the employers said the preparation of the Office was neither im- 
partial nor complete. Director Thomas replied that it was the duty of the Governing Body, 
and not of a committee of the Conierence, to supervise the Office. In the same Conference, 
the Office proposal for international disinfection against anthrax spores was rejected in part 
on the ground of insufficient preparation. Final Record, 1921, pp. 866-867. The Office 
proposals of 1920 for the regulation of hours at sea (which was defeated), and the 1921 
rejection of its proposal as to collective agreements to regulate the hours of work in agricul- 
ture (which was removed from the agenda), together with the criticism of the white lead and 
anthrax preparations, indicate perhaps the weakness of the system of preparation in use at 
the time. 


1 


522 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


draft conclusions, the Office prepares a questionnaire in the form of & Red 
Report which is communicated to the governments. The answers of the gov- 
ernments are studied carefully, and a sort of average point of view is teken as 
the basis of the proposed craft conventions and recommendations. For the 
final discussion, à Blue Report containing the replies ofthe governments and 
the proposals of the Office is submitted to the governments and the Confer- 
ence." In 1930 and 1931, when the Conference was discussing the problem of 
the coal convention, the Office submitted a Grey-Blue Report to both Confer- 
ences, since the Conference itself had to decide whether the discussion should 
be final,*8 

In the latter stages of preparaiicn, the function of the Office is to find a basis, 
of action which will receive the support of the groups and the governments. 
If a majority of the governments favor a draft convention on a given subject, 
a convention is proposed ; if most of them went certain provisions, they are in- 
eluded in the proposed texts subm:tted to the Conference in the Blue Report. 
But in addition to this process o? averaging netional wishes, which in turn is 
based on national law and practice, the draftirg function of the Office is very 
important. From the beginning the legal advisers of the Office have held an 
influential position as to the prineibles of drafting conventions.’ 


THE EVOLUTION OF THE QJESTIONNAIRE > 
When the Organizing Committee began its work in London in 1919, it had 
practically no information on national legislation. The questionnaire was 
employed in 1919 to gather information as well as the opinions of the govern- 
ments, and it was apparently thought at tke time that the Goverring Body 
itself would draw up the questionnaires when it established the agenda oz the 


47 Tt is difficult to overemphasize the influence of the Office on the final contents of draft 
conventions and recommendations. While this influence is very great, and while tke func- 
tion of the Conference is essentia ly that 5f amendment or modification of the Office texts, a 
few qualifications must be made. As the answers tc the questionnaires, especially from the 
leading Européan Powers, control the Office, the function of the Office in regard to these 
answers is fundamentally mechanical and clerical. As to the twenty or twenty-five states 
whose answers are not received, the Offic: draft is virtually controlling; that is, the answers 
actually received determine the content cf the draft. One weakness of the Office drafts has 
been that the predominantly European staff in Gereve has been quite unable to visualize 
the reactions and needs of overseas countries, and therefore in certain cases these countries 
have seen no authoritativeness in the finel drafts submitted to the Conference. 

48 Other colors for the reports have been used. In 1925 the reports to the Conferenee on 
the amendments proposed to the provisionally adopted draft conventions of 1924 under the 
double-reading procedure were ca_led Orange Reports. When a report on a general problem 
is made to the Conference upon which no action is tc be taken, it is usually a Green Report. 
A White Report is presented to = preparatory technica] conference. Naturally, all reports ` 
issued by the Office are communicated to the governments. 

49 This control extends to the work of drafting dont in the Conference after the discussion 
on the draft texts has been completed. Recent standing orders also provide that each 
committee shall have its own drafting committee. The control of the Office over the dracting 
of texts in the committees is much less then over the Conference as a whole, since such 
drafting is in essence the statement of the compromises reached in the committees. 
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succeeding Conference. When the Labor Office was established, one of the 
first tasks it assumed was the collectioa of information, thus relieving the 
questionnaire of much of this dubious function. From 1921 on, the question- 
naire has been used primarily to obtain the opinions of governments as to 
proposed international action, and the Office has resorted to other means of 
getting accurate information on national legislation.5° From 1920 to 1927 
the Cffice itself drafted the questionnaires, and on the basis of the replies, it 
proposed conventions and reccmmendations. As long as the questionnaire 
was completely under the control of th2 Office, the problem was simply to 
draft one which could be answered effectively in a short time. During this 
period little conflict was aroused by tke phrasing of questionnaires! As 
soon as it became the function of the Ccnference to draft the questionnaires, 
the control of the Office was broxen and acute differences of opinion arose over 
their contents. Needless to say, the questionnaires drafted by the Conference 
were inferior to those drafted by the Office and submitted to the Conference 
as the bases of discussion? Under th» double-discussion draft conclusion 
procedure the function of the Conferences became more or less what it should 
be; the determination of points of princirle which the Office must include in its 
questionnaire. The Office is, of course, bound by the decisions of the Con- 
ference embodied in the draft coi clusions, but the problem of drafting is 
removed completely from the Conferences. The place of the questionnaire in 
the order of events seems to have been changed permanently by the reforms of 
procedure. Before the double-discussion procedure, the questionnaire was 
sent to the governments before the Conference considered a new subject; now 
it comes after the first discussion of the agenda by the Conference. The views 
of each government as they are contained in the replies to the questionnaire 
are modified and in part directed by the results of the first discussion. 


THE ROLE OF THE CONFERENCE COMMITTEES 


The Conference committee is the orgen in which negotiation and concilia- 
tion succeeds or fails. If agreement is not reached in the committee, it is not 


5? Official Bulletin, Vol. III (1921), pp. 39-4L 

5 Under the double-discussion procedures, the Office has to explain carefully the back- 
ground of the questions in the light of the first discussion in the Conference. This is done 
either in the preliminary note to the questionneire, or in the letter sent to the governments 
with the questionnaire. See Official Bulletin, Vol. XIV (1929), pp. 102-106. See, ibid., 
Vol. XII (1927), pp. 107-12, for the Office discussion of the questionnaires for the 1928 Con- 
ference which were adopted by the Conference in 1927. The Office displayed a very criti- 
eal attitude toward the work of the Conference of 1927. The Office indicated, among 
other things, that the ideas of the Governing Body as to the scope of certain items were 
difficult to maintain in the Conference beezuse of the freedom assumed in drafting the 
questionnaires. 

8 The 1929 Committee on Salaried Employees agreed that a commentary on the ques- 
tionnzire, as approved by the committee, should be circulated to the governments. This 
commentary included particularly certain amendments of the British Government which 
were rejected by the committee. 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


reached in the Conference; though agreement can be reached in the committee 
which may be upset in the Conference, assumirg the government group makes 
a determined stand against the committee decision. In determining wh2ther 
a draft convention or a recommendation shall be adopted, the importance of 
the Conference committee is second only to the demandg of a majority cf the 
governments. Before the adoption of the double-discussion procedures, the 
Office had greater discretion, since it submitted proposals for conventions or 
recommendations to the Conference on the basis of the replies of the govern- 
ments. But in both the formulation of the questionnaires and draft conclu- 
sions, the committees have been important in determining whether the Con- 
ference shall work toward a draft convention or a recommendation. In the 
committee discussions the workers have generally supported the suggestion 
that a draft convention should be adopted, while the employers have generally, 
and as a matter of principle, urged the adoption of the more flexible and 
less effective recommendation. The decisions of the committees on this 
point under the double-discussion procedures have for the most part been 
sustained, 


THE TIME ELEMENT IN THE PREPARATION OF CONVENTIONS 


The gradual lengthening of the time between the establishment o- the 
agenda and the Conference, the extension of time between fixing the agenda 
and the final adoption of draft conventions by the double-discussion pro- 
cedure, and the slightly greater amount of time allowed governments for their 
replies to questionnaires, show clearly the slower tempo of the work cf the 
Organization. Owing to the cumulative research activity of the Office this 
lengthening of the period between the establishment of the agenda and the 
adoption of draft conventions and recommendations is useful from “he stand- 
point of better technical preparation. It is also of fundamental importance 
in allowing more time for the delicate and sometimes circuitous process of 
negotiation between the groups. Moreover, since a longer period of prepa- 
ration means fewer conventions, governments have more leisure ir. which to 
consider the draft conventions after their adoption and to submit them to their 
competent authorities in fulfillment of the tresty obligations. 

Despite the persistent demands of the overseas countries for lorger inter- 
vals between the stages of preparation, the time allowed for answering ques- 
tionnaires has not been materially lengthened since the Washington Coafer- 
ence. Itis clear, however, from an examination of the Blue Reports and the 
Supplementary Blue Reports that the governments do not answer the Office 
questionnaires with any marked promptness, and, if a longer time were al- 
lowed, no better results might be obtained. If as many as thirty replies are 
included in the original Blue Report, it is considered a good response. The 
Supplementary Blue Reports are generally issued just before the. opening of 
the Conference. This question does not arise with the Grey Reporis, be- 
cause they contain the analysis of existing national law and practice. The 
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Blue Reports include the views of tke administrative departments con- 
cerned, anc these views are not a prophecy as to what action the QU 
body may take, but a statement of ex:szing legislation. 

One of the fundamental weaknesses o1 the questionnaires is, therefore, that 
they seek neither the positive views of she parliaments nor the views of the 
workers and employers, thouga the governments are supposed to communi- 
cate them to such organizations before the final statement of the views of 
the executive and administrative parts of the governments.” Undoubtedly, 
such consultation retards the governments in making their answers, and 
owing to the short time allowed in which to answer the questionnaires, an 
effective consultation of the workers and employers is practically impossi- 
ble9* The preparation for th» Conference, therefore, centers on the actual 
practice of the governments and the views of the national administrative de- 
partments. However, both the international organizations of the employers 
and the workers formulate their attitude toward the agenda independently. 
of the Office, using also the questionnaire and report system in relation to the 
units which compose these organizations. The workers’. and employers’ 
delegates, moreover, express the views cf their constituents in the Governing 
Body discussion which precedss the establishment of the agenda. The re- 
ports of the workers’ and employers’ ol ganizations are almost as important 
in the Conference as bases of discussion zs are the reports of the Office contain- 
ing tae views of the governments. If tha Office might communicete the ques- 
tionnaire, or a special form of questionnaire, to the functional organizations 
it wculd be easier to predict the clash o7 viewpoints which takes place in the 
committees. The importance of the committee as an agency of negotiation 
could thus be reduced by transferring more oi this function to the Office, 
which in turn could include in the draft texts the compromises suggested on 
the basis of the replies of the organizations. 


5$ The Governing Body decided at its Stockholm meeting in July, 1921, thet the workers’ 
and employers’ organizations should be consulted through the governments in regard to the 
. preparation of draft conventions and recommendations, rather than directly through the 
Office. This position was confirmed in 1928 bythe body. The consultation 0: such organi- 
zatior is, therefore, national rather than international as far as the treaty and the practice of 
the Organization are concerned. A suggestion was made, however, in the Conference com- 
mittee of 1920 which dealt with the hours of work at sea, that the international organizations 
should be consulted. The questionnaires for the second session of the Conference were sent 
by the Director directly to certain workers’ crganizations, and this produced immediate 
objection in the Governing Body. See Final Racord, 1926 (8th Session), pp. 198-09, where 
the Lirector states that his relations are witt states, and not with organizations within 
states, where preparation for the Conference is involved. 

55 Perhaps one reason a longer time has not been given in which to reply to questionnaires 
is that the double-diseussion procedure really makes it unnecessary, as the questionnaire 
comes after the first discussion. It is clear tha; more time is needed to obtain the overseas 
replies, but it may be true that there would be ess chance of conciliation if the views of the 
workers and employers were included in the anzwers of the governments. In any case, the 
importance of the answers of the governments arises from the fact that they must decide 
finally the question of the ratification of draft conventions. 
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CONCLUSION 


The rapid and somewhat unexpected evclution of the technique of pre»ar- 
ing international labor conventions cannot be said to have reached a poirt of 
maturity, though it is probable that no great changes wil! be made for some 
years. Minor alterations in the functioning of the Office, the Governing 
Body, the Conference, and the committees of the latter, are, of course, to be 
expected. It cannot be said that the draft ‘conventions adopted receatly 
are necessarily any better taan those in previous years. The dockers’ and 
the coal conventions are staztling proof of the failure of the new procedures 
to live up to expectations. On the other hand, it must be granted that the 
preparation of draft conventions is infinitely more careful and methocical 
than during the first three Conferences. The fundamental motivation of the 
changes in the procedure employed by the Labor Organization is the absclute 
necessity of conciliating opposing views if any effective international action 
for the protection of labor is to be taken. 


EDITORIAL COMMENT 


IMMUNITY OF A STATE FROM SUIT IN THE SUPREME COURT BY A FOREIGN 
GOVERNMENT WITHOUT THE STATE’S CONSENT 


The United States Supreme Court in its recent decision in the case of The 
Principality of Monaco, Plaintiff, v. The State of Mississippi, Defendant! 
has at last written the final chapter in the long drawn out history of the at- 
` tempts of the holders of defaulted State bords to enforce payment through 
judicial proceedings. The Chief Justice delivered the opinion of the court, 
with no dissenting opinions. 

The cuestion was presente] on a motion by the Principality of Monaco for 
leave to bring suit in the Supreme Court against the Statejof Mississippi on 
bonds issued by that State and alleged to be the absolute property of the 
Principality. 

It appears that the bonds referred to consisted of 10 bonds ‘of $1,000 each, 
known as Mississippi Planters’ Bank Bonds, and 45 bonds of $2,000 each, 
known as Mississippi Union Bank Bonds, al. issued by the State of Missis- 
gippi. 

In setting out the facts, the opinion states that: 

In each count it was alleged that the bonds were transferred and deliv- 
ered to the Principality az its legation in Paris, France, on or about Sep- 
tember 27, 1933, as an absolute gift. Accompanying the declaration and 
made a part of it is a letter of the donors, dated September 26, 1933, stat- 
ing that the bonds had “b2en handed down from their respective families 
who purchased them at the time of their issue by the State of Mississippi”; 
that the State had “long since defaulted on the principal and interest of 
these bonds, the holders of which have waited for some 90 years in the 
hore that the State would meet its obligations and make payment”; that 
the donors had been advised that there was no basis upon which they could 
maintain a suit against Mississippi on tae bonds, but that “such a suit 

~ could only be maintained by a foreign government or one of the United 

Stażes”; and that in these circumstances the donors were making an un- 

conditional gift of the bonds to the Principality to be applied “to the 

causes of any of its charities, to che furtherance of its internal develop- 
ment or to the benefit of its citizens in such manner as it may select.” 


The o»inion further states that: 


The State of Mississippi, in its return to the rule to show cause why 
leave should not be granted, raises the fo lowing objections: (1) that the 
Principality of Monaco is not a “foreign State" within the meaning of 
Seczion 2, Article ITI, of the Constitution of the United States, and is 
therefore not authorized to bring a suit against a State; (2) that the State 
of Mississippi has not consented and doss not consent that she be sued 


1 Printed in this JOURNAL, inira, page 576. 
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by the Principality of Monaco and that without such consent the State. 
cannot be sued; (8) that the Constitution by Section 10, clause @, Article 
I, “forbids the State of Mississippi without the consent of Congress to 
enter into any compact or agreement wich the Principality of Monaco, 
and no compact, agreement or contract has been entered into by the State 
with the Principality”; (4) that the proposed litigation is an attempt by 
the Principality “to evade the prohibitions of the Eleventh Amendment 
of the Constitution of the United States”: (5) that the proposed declara- . 
tion does not state a controversy which is “justiciable under the Consti- 
tution of the United States and cognizab_e under the jurisdiction of this 
. court”; (6) that the ellezed right of action “has long since been defeated 


^ 


and extinguished” by reason of the comp-stion of the period of limitation 
of action prescribed by the statutes of M:ssissippi; that the plaintiff and 
its predecessors in title have been guilty of laches, and that the right of - 
action, if any, is now anc for a long time bas been stale. 


Supplementing this last point, th» State of Mississippi set out the amend- 
ment to the State Constitution in 1876, prohibiting the payment of these 
bonds, and contended that since the adoption of that amendment “no foreign 
State could accept the bonds in question as a charitable donation in good 
faith.” 

In reply, the Principality contested tke validity of all of these objections on 
grounds stated in the opinion. 

In discussing the issues thus presented, the »ourt found it necessary to deal 
with but one, which was “the question whether this court has jurisdiction to 
entertain a suit brought by a foreign State against a State without her con- 
sent. That question, not hitherto determined, is now definitely presented." 
The opinion of the court acecrdingly deals only with the question of the juris- 
diction of the court to entertain this suit witFout the consent of the State of 
Mississippi. 

In discussing this question, the court reviews the previous decisions of the 
court involving the effect of she provisions of Clauses 1 and 2 of Section 2 of 
. Article III of the United States Constitution, snd also the debates in the Con- 
stitutional Convention with reference to immunity of a scvereign state from 
actions brought against it without its consemt. Summarizing its examina- 
tion of these authorities, the Court states: | 


The question of that immunity, in the ight of the provisions of Clause 
one of Section 2 of Article IIT of the Consatution, is thus presented in sev- 
eral distinct classes of cases, that is, in those brought against a State (a) 
by another State of the Union; (b) by the United States; (c) by the citi- 
zens of another State or by the citizens or subjects of a foreign State; (d) 
by citizens of the same State or by federzl corporations; and (e) by for- 
eign States. Each of these classes has its characteristic aspect, from the 
standpoint of the effect, upon sovereign immunity from suits, which has 
been produced by the constitutzonal scheme. 


The opinion then deals with each of the classes of cases above enumerated, 
showing thet the immunity enjoved bv sovezeign states from suits brought 
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against them without their consent rests upon a fundamental principle which 
exists independently of any specific Constitutional reservation. In view, 
however, of the relinquishment of this immunity by the States with reference 
to suits by foreign governments through the adoption of clause 1 of Section 

2 of Article ITI of the Constitution, the court found it necessary to rest its de- 
cision upon the application of the provisions in the Eleventh Amendment of 
the Constitution to the present case. This appears from the concluding 
paragrarh of the decision, which reads as follows: 


We conclude that the Principality of Monaco, with respect to the right 
to maintain the proposed suit, is in no better case than the donors of the 
bonds, and that the application for leave to sue must be denied. 


It appears from the reports of the British Council of Foreign Bondholders 
that repudiated bonds of eight States of the Union are still outstanding. The 
repudiating States are Alabama, Arkansas, Florida, Georgia, Louisiana, 
Mississippi, North Carolina and South Carolina. The purposes for which 
these bor.ds were issued, the authority for issuing them, the terms of issuance, 
the amounts in default, the reasons for refusing payment, and the various 
attempts made to enforce payment are fully set forth in an article ky Miss 
Bessie C. Randolph, published in this Journa, to which reference is made 
for the history of the repudiation of these State debts. The bonds uncer con- 
sideration do not include bonds issued for the prosecution of the Civil War, 
the payment of which was prohibited by the Fourteenth Amendment to the 
United States Constitution. It will appear from this article that the efforts 
_ which have been made to enforce payment of these repudiated bonds through 
judicial procedure cover a vide field comprising every conceivable ecurse of 
procedure including international arbitration, except a suit in the Supreme 
Court by a foreign government against a State, which has now been tried, all 
of which efforts have failed. 

Miss Eandolph pointed out in her article that such a suit as that recently 
dismissed by the Supreme Court in the opinion above reviewed was the only ' 
untried evenue of relief, but she says, with reference to such a suit, that the 
query might arise "would not the rule in New Hampshire v. Louisiana,’ that 
a plaintif cannot sue in a representative capacity, be applied by the court as 
the fair intendment of Article XI," meaning presumably the Eleventh 
Amendment to the Constitution. As appears from the opinion of the Supreme 
Court above reviewed, that query did arise in the suit brought by the Princi- 
pality of Monaco, and the court took the view anticipated by Miss Rendolph 
in her article. 

The orly alternative now left for the adjustment of this troublesome ques- 
tion seems to be the possibility of a settlement on a compromise basis by an 


2 Vol. 25 (1931), p. 68. Miss Randolph, then Professor of Political Soenda, Florida State 
College for Women, is now President of Hollins College, Hollins, Va. 
$108 U. S. 76. 
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international agreement through the god offices and possible participation of 
- the Government of the United States. 
É CHANDLER P. ANDERSON 


THE NEW CUBAN TEEATY 


On May 29, 1934, the plenipotentiaries, Mz. Hull, Secretary of State, and 
Mr. Welles, Assistant Secretary of Staze, on tre part of the United States, and 
Ambassador Marquez Sterling, on the part of Cuba, signed in Washington & 
treaty modifying the Treaty of Relat.ons of May 22, 1903, between the two 
countries. The Senate gave its prompt and unanimous approval to the treaty 
on May 31. Only one or two Senators questioned the wisdom of the pact, but 
did no; feel like objecting seriously. In Cuba, the President and Council of 
Secretaries (Cabinet) ratified the treaty pursuant to the provisional consti- ` 
tution of February 3, 1934. Ratifications were exchanged at Washington on 
June 9, on which date the treaty went into effect.! 

'The Treaty of 1908 has been criticized in Cuba and Latin America gen- 
erally as establishing a protectorate over the island by incorporating the terms 
of the Platt Amendment to the Act of Congress of March 2,1901. The Platt 
Amendment provided that the future relations of the two countries should be 
defined in the Constitution of Cuba subsiantially as follows: 

(1) The Government of Cuba shall never enter into any treaty with a 
foreign Power which will impair the independence or Cuba, and shall not 
allow any foreign Power to obtain locgment or control in any portion of the 
island for colonization, military or naval purposes, or otherwise. 

(2) The Government of Cuba shal not ecntract any publie debt of which 
the ordinary net revenues shall be inadequats to pay the interest and sinking | 
fund. 

(3) The United States may exercise the right to intervene for the preser- 
vation of Cuban independence and the maintenance of a government adequate 
for the protection of life, property anc individual liberty, and for discharging 
the obligations assumed by the United States in the Treaty of Paris and now 
to be undertaken by the Government of Cuba2 

(4) All acts of the Unitec States during military occupancy are ratified. 

(5) The Government of Cuba will -andertake the sanitation of the cities of 
the island. 

(6) The title to the Isle of Pines shall be let to future adjustment. 


1 The treaty is printed i in the Supplement t5 this JOURNAL, p. 97. 

? The obligations of the United States mentioned ir Paragraph 3 refer to those in the 
Treaty of Peace of 1898, and apparently mean that the rights therein granted to Spain in 
respect of Cuba shall be carried out by the Cuban Government; such as, obtaining the release 
of Spanish prisoners in the hands of insurgents in Cubs, allowing Spain to obtain copies of 
official documents in the archives, allowing Spanish subjects to acquire nationality under 
certain conditions, granting them rights of religion, access to the courts, continuation of 
judicial proceedings, and continuation of property rights, free importation of scientific, 
literary and artistic works for ten years, establishment of consular offices, etc. 
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(7) To enable the United States to maintain the independence of Cuba and 
the people thereof, as well as for its own defense, Cuba will sell or lease to the 
United States lands for coaling or naval stations at points to be agreed upon. 

(8) The Government of Cuba will embody the foregoing provisions in a 
permanent treaty with the United States. 

The Flatt Amendment was accepted and incorporated in the Cuban Con- 
stitution after bitter opposition in the Constitutional Convention, and after a 
protest to President McKinley by a Cuban mission to the United States. The 
final acceptance by the Cubans followed the famous “Root interpretation’ in 
a letter by him, as Secretary of War, to General Leonard Wood, to the effect 
_ that the right of intervention g:ven to the United States by Paragraph 3 of the 
Platt Amendment was not synonymous with intermeddling or interference 
with the affairs of the Cuban Government. Before the United States with- 
drew from Cuba, the treaty of May 22. 1903, above-mentioned, containing the 
Platt Amendment, was concluded. 

The Platt Amendment aimed to secure the independence of Cuba, a stable 
government, financial solvency, adequate naval bases, and sanitary conditions 
on the is'and. Whatever difference of opinion there may be as to the wisdom 
of the Platt Amendment, the authors undoubtedly intended it to be helpful to 
Cuba, waich was inexperienced in self-government and subject to a state of 
disorder. Moreover, it gave an assurance to the world that order would be 
maintaired and life and property protected in the new Republic. 

The contention has been made that the Platt Amendment has failed in 
maintaining a solvent government and a government adequate for protection 
of life and property ; and that besides it has prevented the Cubans from taking 
the responsibility of self-government and attaining maturity in state-craft, 
for Uncle Sam would come to the rescue. Under the Platt Amendment there 
was one formal intervention by the United States, lasting from 1906 to 1909, 
with all the train of criticism and a brood of cifficult problems for future ad- . 
justment. In 1912, United States troops were landed for a few weeks at the 
easxern ead of the island on the occasion of an insurrection, and again in March 
1917, and later, when Cuba entered the war, troops were landed by arrange- 
ment for training purposes and remained until the close of the war. Subse- 
quently, General Crowder visited the island in 1921-1923, as special represen- 
tative of the United States, to recommend certain financial and other reforms. . 
Some of these were adopted, at least for the time being, but later other policies 
prevailed. Cuba’s total debt, internal and external, ran up to well over 
$200,000 000. On the whole, however. the conservatives, including the busi- 
ness mer, appeared to favor the Platt Amerdment with the possibility of 
intervention, as conducive to order and enterprise, while the liberals chose.the 


'* ideal of unlimited independence and sovereignty. 


Meanwhile, American interests in the Caribbean area had expanded greatly 
inother directions. In the same year as the old treaty with Cuba, the United 
States acquired the Panama Canal Zone for the construction of sn inter- 
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oceanic canal, together with certain lands at the entrance, at the same time 
guaranteeing the independence of Panama. Under a treaty of 1907, the 
United States assumed administration of the finances of the Dominican Repub- 
lic, and in 1914, the United States acquired canal and naval-base rights in 
Nicaragua, including the right to protect them. In 1916, the United States 
by treaty took over practically the financial end political control of Haiti 
(soon ta be ended), and in 1916-1917, purchased the Virgin Islands from 
Denmark. | | | 

Along with the growth of the politieal interests of the United States in the 
Caribbean area went an increase of American capital by way of loans end 
commercial investments. This expansion has been unfavorably viewed by 
the many Latin American States as indicating, by acts which speak louder 
than words, imperialistic policies and ulterior motives on the part of this 
country. And yet it is fair to say that had these political and commercial 
ties fallen into the hands of European countries, the probability is that they 
would not have been so leniently handled in time of distress as they have been 
and will be by the United States. But as Daniel Webster once said: “No 
matter how easy may be the yoke of a foreign Power, no matter how lightly 
it sits upon the shoulder, if it is not imposed bv the voice of his own nation and 
of his own country, he will not, he cannot, and he means not to be happy under 
its burden.” 

For a long time the student movement against Machado had been smolder- 
ing under his persecution, but apparently, at first, had no definite program 
beyond his removal from the presidency. Subsequently, however, it adopted 
certain reform features of other revolutionary movements, under the slogan of 
“Cuba for the Cubans,” which included the restitution of complete national 
‘sovereignty. The program demanded a mocern Cuban constitution, the 
abrogation of the Platt Amendment and a revision of the Reciprocity Treaty 
with the United States. 

The new administration of President Roosevelt early endeavored to allay 
the Latin American apprehensions of American motives. In his inaugural 
address, he said, “I would dedicate this nation to the policy of the good neigh- 
bor—the neiebbor who resolutely respects himself and because he does so, 
respects the rights of others—the neighbor who respects his obligations, re- 
spects the sanctity of his agreements in and with a world of neighbors.” This 
idea was reiterated in his address on Pan American Day, April 12, 1933, and 
he added a corollary, namely, that none of the states of America may accuire 
territory at the expense of any neighbor. In his message to the World Eco- 
nomic and Disarmament Conference on May 16, 1933, President Roosevelt 
called upon the nations, among other things, to “agree that they will send no 


armed forces of whatsoever nature across their frontiers.” To the Latin /^ 


Americans these were only like the beautiful platitudes of the past, more hon- 


ored in the breach than the observance. They waited to see words translated ' 


into actions. They wanted a sign, but they were to behold a miracle wrought, 


A 
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When the pent-up revolution broke out in Cuba, Machado fled, and venge- 
ful disorder spread through the island. President Roosevelt, after conferring 
with Latin American diplomats in Washington, dispatched warships to Cuba, 
but directed that no marines should be landed save in the gravest emergency. 
He let it be known that “no possible question of intervention" under the Platt 
Amendment “is intended by this precautionary step.” 

Subsequently, President Roosevelt indicated that the United States was 
prepared to codperate for Cuba’s economic restoration in respect of agrarian, 
financial and tariff problems. In November last, he also expressed a wish 
to commence negotiations for a modification of the treaties with Cuba. This 
was followed by his declaration of December 28th that— 


the definite policy of the United States from now on is one opposed to 
armed intervention. 

The maintenance of constitutional government in other nations is not 
a sacred obligation devolving upon the United States alone. The main- 
tenance of law and the orderly process2s of government in this hemi- 
sphere is the concern of each individua. nation within its own borders 
first of all, Itis only if end when the failure of orderly processes affects 
the other nations of the continent that it becomes their concern; and the 
point to stress is that in such an event it becomes the joint concern of a 
whole continent in whick we are all neigkbors. 


As a climax to the demands of the revolution and the good-neighbor policy 
of the President, came the negotiations for the new treaty of relations recently 
ratified. The new treaty of 1934 terminates the entire treaty of 1903, in 
Article 1, and then proceeds to preserve certain of the rights therein stipulated. 
In Article 2, all acts effected in Cuba by the United States during its military 
occupancy up to May 20, 1902, are confirmed, and rights arising therefrom are 
to be maintained and protected. By Article 3, the two agreements of 1903 in 
regard to tie naval station at Guantanamo are continued in force on the same 
conditions. As the agreements of 1903 provided for a second naval station in 
Bahia Honda Bay, it would appear that the right to this naval station has 
been abandoned. Instead of the direct obligation of Cuba to undertake the 
sanitation of the cities of the island, the two governments agree reciprocally 
in Article 4 of the new treaty simply to suspend communications with such 
ports or parts of territory as may be considered advisable upon e outbreak ' 
of contagious disease in either country. 

Coming back to the realities of the situation under the new T Cubans 
must now for the first time assume the full responsibilities of government after 
thirty years of American tutelage. The United States will no Jonger be the 
official mentor and adviser. A whole gallery of nations will watch the plays 
of the doughty little country, but none with zreater pride or sympathy than 
North America. 

It will be understood, of course, that the elimination of the Platt Amend- 
ment is not a panacea for Cuba's ills nor a foclscap guaranty of improvement. 
Her troubles are as much eecnomie as political. Her political troubles are 
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not external but internal, bu; her economie problems are external as well as 
internal. If Cuba is to prosper, she must have a government sufficient to 
maintain law and order and a rehabilitation of the sugar industry, which 
depends upon a world market for approximately 3,000,000 long tons annually. 
It is expected the latter will be aided by recent legislation of Congress 3 
and the proposed trade agreement by which Cuba may obtain better preferen- 
tial treatment, particularly for sugar. 

The great interest of the United States still remains in the Caribbean area, 
namely, the Panama Canal, which is a vital link in her national defense. 
Around this center must necessarily revolve the American political and com- 
mercial policies. They need not be proclaimed in formal treaties or under- 
standings for the enlightenment of the world, for they are the necessary and 
obvious sequences of an actuality. It is clear that the United States, acting 
under the Monroe Doctrine and the rights of international law, will brook no 
situation in the Caribbean which menazes her national defense.* It is an in- 
evitable corollary that this region will always be a sphere of influence of the 
United States. 

But the clouds of apprehension as zo the ulterior motives of the United 
States have cleared away. By the action of the United States in establishing 
the independence of Cuba after the Spanish-American War, by its interven- 
tion urider the Platt Amendment in 1905-1909 and subsequent withdrawal, by 
its settlement of the Isle of Pines matter in 7avor of Cuba, and by the present 
surrender of the Platt Amendment, it has been shown that the United States 
has no designs upon the island. The whole history of the United States in 
Cuba has been one of magnenimity toward a smell country, unexampled in 
the annals of international relations, and sufficient, it is believed, to satisfy the 
most delicate sensibilities. It is an invitation for their full-hearted co- 
operation. Lester H. Woorszy 


THE ARMS EMBARGO AGAINST BOLIVIA AND PARAGUAY 

Tle war between Bolivia and Paraguay in the Gran Chaco region, which 
has been proceeding contincously for two full years, is not only a mejor 
scandal in international relations as between the parties themselves, but an 
affront to fundamental principles of law and order within the community of 
nations at large. For the issues involved in the conflict have none of the. 
political, economie and social coraplex:ty presented by the conditions in the 
Far East under which the machinery of international settlement recently 
broke down. Is the issue between the belligerents in the Chaco one of dis- 
puted boundary lines? If so, the processes of erbitration are admittedly 
suited to such a question. Is the issu» more fundamental than a boundary 
dispute, involving the urgent need of cne of the belligerents for an outlet to 
the sea? If so, international law has numerous precedents for the grant of 

4 Act approved May 9, 1934, and proclamation of same date reducing the duty on sugar. 


1 Compare the reservaticns of the U. 3. to the Montevideo Antiwar Treaty and the Con- 
vention on Rights and Duties of States. 
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rights of way which need no; affect tae sovereignty of the servient state. 
Are there raw materials, oil, minerals, tannic acid products, which both 
belligerents feel they need desperately for their economic development? If 
so, there is nothing to indicate that the economic neutralization of the area, 
on terms of the equag opportunity of both parties to participate in its develop- 
ment, is not a relatively feasible soluticn. In short, the conflict is one which 
presents no insuperable problems in its solution, and the only justification of 
it at its present stage is the fact that it was allowed to start at all. War, once 
begun, creates its own reasons for its coatinuence. ; 

At th» present moment it is of little consequence whether the proper ma- 
chinery of settlement to have been applied when the dispute first became 
acute was the machinery of Inter-American arbitration and conciliation or 
that prcvided by the Covenant of the League of Nations. Since 1928, when 
the long-smouldering conflict between the two states became more acute, a 
number of agencies have been brought to bear upon it in the effort to obtain 
a peaceful settlement. The Commission of the Five Neutrals, originating 
in the Inter-American Conference of 1928 anc consisting of the United States, 
Cuba, Colombia, Mexico and Uruguay, suzceeded in bringing about the 
Conciliction Protocol of 1929 and has continued its diplomatie efforts during 
each susceeding year. The Nineteen Amer:can Nations, acting at the re- 
quest of the Five Neutrals, took up the task in 1922, declaring that the dis- 
pute wes susceptible of arbitration, that a neutral commission should be 
appointed to fix responsibility, and thet in the meantime the movements of 
troops should cease. This declaration was accompanied by a further state- 
ment to the effect that they would not recogaize any territorial acquisitions 
obtained by other than peeceful means. Within the A.B.C.-Peru group, 
acting in eoóperation with the Five Neutrals, a proposal was made by Ar- 
gentina and Chile in 1932 that the staces bordering upon Bolivia and Para- 
guay should refuse passage of arms across their territories; but no action was 
taken. In the meantime, the Council of the League of Nations had inter- 
vened, reminding the parties of their o»ligat:ons under the Covenant and of 
their special undertakings given in 1928. Subsequently the Council ap- 
pointed a special commission to investigate and report upon the facts. On 
February 24, 1934, the commission proposed to the belligerents 4 draft treaty 
calling for an immediate cessation oz host:lities, for the withdrawal and 
demobilization of the respective armies, and for the submission of the terri- 
torial dispute to the Permanent Court of International Justice. The draft 
treaty was, however, practically rejected by both countries. The next and 
latest move of the League's commission was to present a formal report to 
the Council, which was made public on May 12. The report is a document 
of extraordinary importance, comparaole to the Lytton Report in its effort 
to make an impartial survey of the situation. While dealing with intrin- 
sieally _ess difficult issues, it reaches more pcsitive conclusions and demands 
more definite action than did the report om Manchuria. It describes the 
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conditions under which the war is being. fought and the economic factors 
involved in it. But its chief significance hes in its appeal to the nations of 
the world to help bring the war to an 2nd by refusing to supply the belliger- 
ents with arms and ammunition. 

Until the presentation of the report of the League’sgChaco Commission, 
none of the various agencies whose efforts singly and in combination failed 
to effect a settlement of the dispute succeeded in setting in motion physical 
sanctions to make their recommendatiors more effective. Moral pressure 
alone was relied upon. In the meantime, commercial relations between the 
belligerents and the nations attemptirg mediation continued as usual. The 
traffic in munitions upon which botk belligerents were dependent for the 
support of their armies in the field was uninterrupted. While the United 
States, as represented in the group of American nations, and Great. Britain, 
‘as represented on the Council of the League, were making official efforts to 
bring about a peaceful settlement of the conflict, the armament firms of their 
respective countries were shipping to the delligerents the munitions essential 
to its continuance. While the slow-moving machinery of international con- 
ciliation was pouring water upon the flames of war, armament firms in the 
different countries were furnishing combastible materials which spread the 
flames into new areas. 

On May 18, at the request of President Roosevelt, the following resolution 
was introduced in the Senate and two days later in the House of Representa- 
tives: 


JOINT RESOLUTION 

To prohibit the sale of arms or munitions of war in the United States under certain 
conditions. - 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That if the President £nds that the prohibition. of the sale of 
arms and munitions of war in the United States zo those countries now engaged in armed 
conflict in the Chaco may contribute to the 1eéstablishment of peace between those 
countries, and if after consultation with the governments of other American Republics 
and with their codperation, as well as that of such other governments as he may deem 
necessary, he makes proclamation to that effect, it shall be unlawful to sell, except under 
such limitations and exceptions as tke President prescribes, any arms or munitions of 
war in any place in the United States to the courtries now engaged in that armed conflict, 
or to any person, company or association azting in the interest of either country, until 
otherwise ordered by the President or by Cengress. 

Sec. 2. Whoever sells any arms or munitions of war in violation of section 1 shall, on 
conviction, be punished by a fine not exceeding $10,000 or by imprisonment not exceeding 
two years, or both. 


The resolution was passed by both houses, and was approved on May 28. 
In the meantime, on May 20, the Seerstary of State had received a telegram 
from @ committee appointed by the Council of the League of Nations to 
ascertain whether the principal governments of the world were prepared to 
participate in measures designed to prevent the sale of arms and munitions 
of war to Bolivia and Paraguay; and Secretary Hull had replied that the 
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United States would be prepared to “scéperate to the fullest extent" if legis- 
lation were secured conferring the necessary authority upon the President. 
On the same day on which the resolution was approved a presidential proc- 
lamation announced that the President had found that the prohibition of 
the sale of arms and munitions of war to the Chaco belligerents might have 
the effest called for by the resolution, and that he had consulted with the 
governments of the American Republizs and had been assured of their co- 
operation and of the coóperation of such other governments as he deemed 
necessary, and that in consequence he thereby enjoined obedience to the law 
now in effect.! 

It was noted at the time that the resolution did not prohibit the export of 
arms ard munitions of war to Bolivia and Paraguay, but merely prohibited 
their sale within the United States to the two countries or to persons acting 
in their interest. This technicality was resorted to in consequence of treaties 
of 1858 and 1859 with Bolivia and Paraguay, respectively, providing that 
neither party should prohibit the expor; or import of arms to the other. This 
part of the procedure would seem unfortunate, since the action taken by the 
United States is & practical violation cf the old treaties which were entered 
into under different circumstances; and it would have been better that the 
fact should have been admitted and justified by the new conditions than that 
an evasion should have been resorted to. 

In respect to the principles of international law involved, the action taken 
by the Jnited States is signiticant for two reasons. In the first place, the 
action was taken by the United States individually, without waiting for 
anything more than an assurance oi coöperation by other nations. That 
such isolated action was doomed to be :neffective unless other nations manu- 
facturing munitions promptly took similar action was obvious; and the risk 
taken by the United States in acting alone may be regarded as a challenge to 
others t» put an end to the delays incident to securing a common agreement 
of all concerned. To some extent the United States thus made redress for 
its own delinquencies in refusing up to that time to make clear what action 
it woulc take in the event that the League of Nations should find it necessary 
to institute an embargo uncer similar circumstances. In spite of his fine 
plea at Montevideo that all the forc3s of peace get together behind the 
League and no longer allow the belligerents to play one agency against an- 
other, Secretary Hull was unable to give a specific pledge of support to such 
action as the League might feel it necessary to take. After the President’s 
proclamation there could now be no question where the United States stood. 

In the second place, the action taken by the United States applied the pro- 
hibitions of the law equally to both parties, making no distinction between 
them as to responsibility for the conflict. The resolution was drafted so as 
to avoic. controversy over the Borah amendment to a long-pending embargo 
resolution the object of which was to prevent any distinction as to responsi- 
bility and consequent discrimination. From the point of view of the old 


1 The proclamation is printed in this JOURNAL, Supplement, p. 134. 
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law of neutrality, still technically applicable to the. United States, this at- 
tempt to treat both belligerents alike, when perhaps the equal application of 
the law might have unequal practical effects, could well raise a question of 
violation of neutrality, although i; would be difficult to take seriously a 
complaint of discrimination, as was made by Bolivie, when both parties 
stand indicted of violating their treaty engagements towards other states, 
including the United States. More important, however, is the fact that in 
failing to make any distinction between the parties, the United States missed 
the opportunity to emphasize the development of international law since the 
World War, the principle that if the community of nations as a whole is to be 
collectively responsible for the maintenance of peace, its sanctions must be 
applied against the nation which rezuses to resort to the orderly processes of 
conciliation and arbitration. | 

It was, of course, as was recognized ia the report of the League’s commis- 
sion, too late in May, 1934, to distinguish between the responsibility of the 
two parties for starting the war. Both. had shown themselves recalcitrant 
on occasion and had rejected opportunities of peaceful adjustment of the 
controversy. But it would at least hare been possible to call for an immedi- 
ate armistice, and, if one or other of th» belligerents had refused the armis- 
tice, to apply the prohibitions of the resolution against it alone. If both 
agreed to the armistice, then arbitration of the dispute could have been de- 
manded, and in the event of the refusal of one or other or both to arbitrate, 
the prohibitions could have been applied accordingly. It is submitted that 
if international sanctions are to have their most wholesome effect, they must . 
be used to enforce positive principles o? law and must seek to restore peace 
not only by denying belligerents the material of war, but by emphasizing that 
the nation that is willing to arbitrate will be given the protection of the 
international community as against a nation resorting to force. Even the 
isolated action of the United States would have been more effective if carried 
out in that way. In any event, however, the important practical fact is that 
the United States has now taken a d2finite stand and that the League of 
Nations is henceforth assured of our complete codperation in a first positive 
step towards ending a scandal that has too long been allowed to continue. 

| | C. G. Fenwwicx 


THE ARGENTINE ANTI-WAR PACT 


On April 27, 1934, the United States deposited with the Minister of Foreign 
Affairs and Worship of the Argentine Republic its adherence to the Anti-War 
Treaty on Non-Aggression and Conciliation. At the same time, adherences 
were deposited on behalf of Bolivia, Colombia, Costa Rica, Cuba, Ecuador, 
El Salvador, Guatemala, Haiti, Hondures, Nicaragua, Panama and Venezuela. 
To this list should be added the original signatories: Argentina, Brazil, Chile, 
Mexico, Paraguay and Uruguay. Finally, it is interesting to note that this . 
treaty, originally conceived as a purely South American contribution to- 
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peace, was adhered to on behalf of Italy, March 14, 1934,! some six weeks 
before any American state, other than the six original signatories, had given 
such formal indieation of approval. 

The tr2aty was submitted to the Senate by President Roosevelt on April 23, 
1934, and the adherence of the United States is "conditioned" upon the subse- 
quent advice and consent of the Senate. 

The treaty as finally signed does not differ widely from the draft project 
Jaunchec by Dr. Carlos Sagveira Lames, the Argentine Minister of Foreign 
Affairs, in the late summer of 1932 and subsequently commented upon in this 
JougmNAL? Itis not wholly satisfactory to compare two English texts of this 
treaty which, as signed at Rio Ce Janeiro on October 10, 1933, is in the Spanish 
and Por-uguese languages. The English text upon which the iormer ccm- 
ment was based was a trarslation published by the Argentine Embassy 
in Washington. The present comment refers to an English translation 
published by the Department of State of the United States? Allowing, 
however, for differences in translation, there seem to be several substantial 
changes. 

Article I seems to have beer. broadenzd in scope. In the draft treaty, the 
parties condemned wars of aggression “in their mutual relations”; in the final 
text there is added “or those [relations] with other states.” The condemna- 
tion of such wars is thus made global, but the ensuing obligations of pacific 
settlement naturally are applicable only to relations among the parties. On 
the other hand, Article IT of the draft declared that "territorial questions 
must not be settled by resort to violence''; in the actual treaty this declaration, 
and apparently the following assertion of the non-recognition doctrine, is 
limited by the phrase “as between the high contracting parties." 

In Arzicle V, which sets out the list of possible reservations or limitations 
to the ecnciliation procedure, there are minor changes. In paragraph (c) the 
referenc2 to questions “which international law leaves to the exclusive 
domesti» jurisdiction of each state," is altered to read "the exclusive com- 
petence” of each state. The ‘‘domestic jurisdiction” test, presumably məd- 
eled on article 15, paragraph 8, of the Covenant of the League of Nations, has 
already some bases for interpretatior; it is unfortunate to introduce a new 
term un.ess it seeks to convey a new meaning. Perhaps the word “domestic” 
was deleted as redundant because the paragraph sets up the criterion of the 
state's constitutional system. "The final paragraph of this artiele is much 
clearer in the new text. Itreads: “The effect of the limitations formulated by 
one of the contracting parties shall be that the cther parties shall not consider 


1U. S. Department of State, Treaty Information Bulletin No. 54, March, 1334. 
The United States Senate on June 15, 1934, gave its advice and consent to the adherence 
of the Gcvernment of the United States. (Congressional Record, June 15, 1934.) 

2 Vol. 27 (1933), p. 109. 

? Press Releases, Weekly Issue No. 239, April 28, 1954, p. 234; this JOURNAL, Supplement, 
p. 79. ' 
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themselves obligated in regerd to tha; party save in the measure of the ex- 
ceptions established." 

Under Article VIII of the draft, the conciliation commission might “re- 
quest” from the parties to a dispute ell necessary antecedents and informa- 
tion; under the final text, the commission may “require” such data. This 
suggests greater authority vested in tae commission and more of an obliga- 
tion on the states. 

The treaty should not arcuse opposition in the United States Senate. is 
general, the obligations for pacific seztlement, which would be assumed by 
ratifying this treaty, do not go far beycnd preser.t commitments in the Briand- 
Kellogg Pact and the General Convention of Inter-American Conciliation of 
1929. It does, however, embody a conventional adoption of the Stimson 
non-recognition doctrine. It also provides that if a state fails to comply with 
the obligations for pacific settlement under Artizles I and II, the other parties 
“will adopt in their character as neutrals a common and solidary attitude.” 
Here is a clear announcement on the part of nineteen states that neutrality is 
not dead. The “common and solida-y attitude" of the neutrals naturally 
. calls to mind the Armed Neutralities of 1780 and 1800 and other attemvts at 
leagues of neutrals, none of which has been highly successful. It must be 
recalled that this third article of the treaty provides also for the exercise, of 
“the political, Juridical or economic means autaorized by international law” 
and the pressure of public opinion, bu» expressly negates resort to “interven- 
tion either diplomatic or armed.” This ban on intervention would seem to 
exclude the possibility of identifying an “aggressor” and making common 
cause against him. Neutrals could of course band together, agree upon 
various common measures which would be proper within the framework of 
the law of neutrality (such as an arms embarzo against both belligerents), 
and exercise an influence the weight o2 which would depend upon their num- 
ber and identity. If internetional law approves the convoy doctrine—as the _ 
Dutch have so long contended—the convoying of neutral vessels would be a 
possible measure under this ireaty. If international law denies—as it surely 
does in the absence of treaty provisions to the ccntrary—the right of a neutral 
to place an embargo or other sanctiors upon one of the belligerents and not 
on the other, such one-sided embargoes and other sanctions would not be 
possible under this treaty. 

This article may have no little signiicance.* If other European states fol- 
low the Italian lead, we may find that through this treaty we have suddenly 


* The full text is as follows: “Art. III. In zase of nonsompliance by any state engaged in 
a dispute, with the obligations contained in the foregcing articles, the contracting states 
undertake to make every effort fcr the maintenance of peace. To that end they will edopt 
in their character as neutrals a common and solidary attisude; they w:ll exercise the pclitical, 
juridical or economic means authorized by international law; they will bring the influence of 
public opinion to bear but will in no case rescrt to intervention either diplomatic or armed; 
- subject to the attitude that may be incumbent on them by virtue of other collective treaties 
to which such states are signatories.” 
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gone from the whole idea of sanctions under Article 16 of the Covenant over 
to the old idea of neutrality in the strict sense and yet with all neutrals pre- 
senting a united front to the be_ligerents Of course it is true that this treaty 
expressly states that its obligations are “subject to the attitude that may be in- 
cumbent on them [the parties] by virtu2 of otaer collective treaties to which 
such stakes are sigilatories." Nevertheless, with talk of revision of the 
Covenant becoming more and more widespread,’ it is not fantastic to find 
here the germ of future development. I: woulc be the part of wise statesman- 
ship to proceed at once to exp.ore the nes which the solidary action of the 
neutrals should take. If mod:ficatiors of the law of neutrality are desirable, 
they should be effected in times of peace and not made the source of argument 
and friction after war breaks out. 

Attention should be called to the resolution approved by the Seventh Inter- 
national Conference of American States at Montevideo on December 16, 
1933.7 This resolution was designed tc urge states on to the ratification of 
the grea; anti-war pacts—the Gondra Treaty of Santiago, Chile (1923) ; the 
Briand-Kellogg Pact (1928); the Inter-American Conciliation and Arbitra- 
tion Conventions of Washington (1929); and the Argentine Anti-War Treaty 
of Rio de Janeiro (1933). With reference to this last treaty, the resolution 
recites: “. . . the Anti-War Treaty, of Argentine initiative, is intended, as 
stated ir its principles, to coGrdimate ard make effective these various peace 
instruments that may definitely establish international peace without revok- 
ing any of the existing instruments, this being one of its characteristics and 
one of the superior aims with which it is inspired.” 

Tt may prove to be more than this, although this is a great principle and a 
fine ideal. If so, it offers as a future bese on which to organize the world for 
peace, the following propositions: 

1. Reaunciation of war. 

2. Ag-eement to use means of pacific settlement in all cases. 

3. If war breaks out, agreement to be neutral but to take common and soli- 
dary action with other neutrals, presenting a united front. 

4. Nan-recognition of the spoils of war—"'Victory gives no rights.” 


Puuir C. JESSUP 


INTERNATIONAL COOPERATION IN THE SUPPRESSION OF CRIME 


At the meeting of the American Law Institute in Washington on May 10, 
1934, President Roosevelt recommenced thet the Institute undertake the 
clarificstion and simplification of the substantive criminal law, as it had 
already undertaken a similar task in zhe field of civil law. The President 
stated thai “the adaptation of our criminal lav and its administration to meet 


5 See Prof. James T. Shotwell’s article in ths New York Sunday Times, May 6, 1934. 

5 Compare Mr. Charles Warren's article “Troubles of a Neutral" in Foreign Affairs, April 
1934, p. 377. 

T Final Act (Provisional edition), p. 13. 


542 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the needs of a modern, complex civilization is one of our major problems." 
Upon the same occasion Chie? Justice Hughes emphasized the primary 
duty of society to protect life and property from criminal assault. While 
these statements were made primarily with & view to the improvement of the 
criminal law and its administration within the United States, there is also 
an important phase of the problem which mesy be said tå be international, or, 
- which at least requires international coöperation. Criminals of the present 
day make use of the most scientific madern appliances in the accomplishment 
of their nefarious purposes. The detection of crime and the apprehension of 
the criminal are both rendered more difficult by reason of the increase in the 
means of transportation and communication, and the speed by which escape 
is facilitated across national boundaries. 

The international phase of the problem has long been recognized. For 
many years certain unofficial organizations have given attention to various 
angles of approach along international lines. The International Penal and 
Penitentiary Commission has been working m this field since 1872. Though 
unofficial, its membership is largely ccmposed of administrative and judicial 
officials of many countries. The coremissizn has made proposals for the 
modernization of penal laws and for unifieation in certain specific fields. 
More recently, improvement in the ecóperation of the police of various na- 
tions has been undertaken through the conferences of the International 
Criminal Police Commission. in September, 1931, the League of Nations 
received an exhaustive report from the Fifth Committee of the Assembly, re- 
lating to the possible intensification o7 the var upon crime through interna- 
tional coöperation. ‘The Assembly referred the report to seven organizations 
working in this field, with the request that thay consider in what manner “the 
assistance of the League of Nations might be of value with a view to achieving 
a gradual unification cf criminal law and the coöperation of states in the pre- 
vention and suppression of crime.” The report was submitted to the Inter- 
national Penal Law Association, the International Bureau for the Unification 
of Criminal Law, the Howard League for Penal Reform, the International 
Law Association, and the International Penal Law Union, and to the two 
organizations already mentioned. 

There is a certain danger in any indiscriminate movement for unification. 
It often leads to much waste of time and effort in seeking an end which is 
difficult, if not actually impcssible of attainment, and which may prove bar- 
ren of any substantial improvement. Unification, when not used as a means 
toward specific objectives in the suppression of crime, is apt to absorb atten- 
_ tion that might be directed more profitably to other phases of the problem. 
Fortunately the delegates to whom were referred the inquiry of the League, 
. took a realistic attitude in tiis respect. At the meeting in Geneva in May, 
1932, they recommended thai only certain practical steps be attempted in the 
“standardization” of tne criminal law and procedure of the various countries. 
The delegates enumerated the following fields in which standardization is 
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desirable, viz., (a) the definition of offenses the suppression of which is im- 
portant from the internationel point of view; (b) fundamental rules cf crim- 
inal law, beginning with those intended to insure the effective suppression of 
offenses o2 an international ckeracter; (c) the definition of offenses which 
. states agree to regard as a danger to international relations; and (d) certain 
branches of the criminal law of countries whose civilizations possess common 
features. 

The recommendations of the delegates have now been submitted by the 
League tc the various governments for comment and suggestion. Up to 
the end o: 1933, about 25 governments have replied.1 Some of the replies, 
such as that from the Union of South Africa, voice some fear that the setting 
up of any new agency might entail expense upon the members of the League 
incommersurate with the practical results achieved. The reply of the United 
Kingdom of Great Britain anc Northern Ireland is notable in that it warns 
against relying too much upon the beneficial results of unification. It points 
out that the criminal law is rooted too deeply in the history and customs of 
peoples to submit to unification except among certain nations whose law is 
based on “similar juridical principles derived from a common source end who 
possess tbe same social outlook and eustoms."! His Majesty’s Government 
recommer ds that the League should limit itself to specific topics, such as the 
traffic in women and children, the traffic in dangerous drugs, and the counter- 
feiting of currency, subjects waere there is hope for unanimity. The real 
problem after all is one of police, for which the League lacks the necessary 
administrative equipment. ‘It is not so much unification that is desirable, as 
that certain offenses shall be prosecuted and punished. The reply of Hungary 
is along similar lines, and it suggests as a practical object the regulation “on a 
wide international basis, of the punishment of crimes and offenses committed 
in a foreign country.” t 

There is indeed little hope for moulding into 2 system of law approaching 
uniformity the criminal laws and statutes of the countries of the world, even 
assuming that this result were necessary or desirable. Thus, for example, the 
classification of offenses in Anglo-American law follows the well-known di- 
vision into felonies and misdemeanors, whereas continental European coun- 
tries generally follow the grouving into crimes, misdemeanors and offenses 
against regulations of police. The reply of Hungary specifically refers to the 
difficulty of reconciling Anglo-American law and the laws of Europeen coun- 
tries with regard to criminal acts committed abroad. The crux of the prob- 
lem is thet the divergencies of law and procedure be fully recognized and yet 
that the administration of criminal police and criminal justice be coórdinated 
throughout the world by a full exchange of information, by active codpera- 
tion in apprehending criminals, and in a logical and just division among the © 
various countries of their sovereign Jurisdiction to punish for crime. This 
phase presents by no means an easy problem. 


1 League of Nations Publications, Official, A. 7. 1983, V; A. 7 (b) 1933, V. 
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Extradition treaties have been multiplied and greatly widened in scope; yet 
extradition remains an expensive proceeding and encumbered with many tech- 
nicalities of great complexity. We have recently had striking examples in the 
Insuli cases in which the United States was the demanding or “requesting” 
state, and in the Factor case in whica the United States was the “requested” 
state. The achievement of uniformity in extradition law and procedure 
would therefore be a great sten forward. The Harvard Research in Inter- 
national Law, anticipating the resumption cf she movement toward codifica- 
tion of international law, has been at work upon a model convention concern- 
ing extradition, and proposes shortly to publish the results of its labors. It 
has also elaborated a proposed draft for a rnultilateral treaty upon jurisdic- 
tion to punish for erimes, especially where the crime is sought to be punished 
in a state other than that in which the crime was committed. As a corollary 
to this problem, we have the difficult question of the extent to. which co- 
operation should or should not be afforded in the punishment of “political” 
crimes. The definition of this category tends to become broader in an era of 
exacerbated nationalism like the present, a fact which should be recognized 
and guarded against in the interest of free institutions. 

We are now witnessing in this courtry a definite movement toward the ex- 
tension of the crime-repressive powers of the Federal Government. In the 
report of Professor Raymond Moley to the President and the Attorney Gen- 
eral on May 15, 1934, attention is called to the narrow framework within 
which the Federal Government has heretofore operated in this respect. >ro- 
fessor Moley warns against attempting to supplant the local authorities upon 
whom the primary obligation must rest, but he emphasizes the fact “that the 
States are severely handicapped by the mere existence of State boundzries 
and that the Federal Government car: supplement local efforts by lending the 
full weight of its support in contending with offenders who rely upon such 
boundaries as means of escape.” Several bills are recommended to enlarge 
the jurisdiction of the Federal Government under the interstate and forsign 
commerce clause. The report also commends the proposed bill granting the 
consent of Congress to any two or more States to enter into contracts for co- . 
operative effort in criminal law enforcement. 

Modern civilization and the relative shrinking in the size of the planet on 
which we live have given impetus to the principle that the efficient administra- 
tion of criminal justice is a matter of importance not only to a single com- 
munity or state but to civilized society asa whole. International coöperation 
supplementary to interstate and federal action, at least along the restricted 
lines here outlined, would now seem to be timely, to the end that the war on 
crime may prone as Chief Justice Hughes has expressed it, “on many 


. fronts.” 


ARTHUR K. KUHN 
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ASSIGNMENT OF CLAIMS BY THE RUSSIAN GOVERNMENT TO THE UNITED STATES 


The value from a legal point of view of one of the obligations undertaken by 
the Russian Government as a condition for recognition by the United States 
in the notes exchanged in November last, as a result of which recognition was 
granted, has already Been challenged in a law suit pending in the United States 
Circuit Court of Appeals, and its validity has been sustained by the decision 
of that court. 

The stipulation referred to is embodied in the note of November 16, 1933, 
addressed by the Russian Commissar Maxim M. Litvinoff to President Roose- 
velt, and, in terms, is as follows: 


The Government of the Union of Soviet Socialist Republics agrees that, 
preparatory to a final settlement of the claims and counter-claims be- 
tween the Government of the Union of Soviet Socialist Republics and the 
United States of America and the claims of their nationals, the Govern- 
ment of the Union. of Soviet Socialist Republics will not take any steps 
to enforce any decisions of courts or initiate any new litigation for the 
amounts admitted to be due or that may be found to be due it . . . from 
American nationals, including corporations, companies, partnerships, or 
associations, . . . and does hereby release and assign all such amounts 
to the Government of the United States, she Government oi the Union 
of Soviet Socialist Republics to be duly notified in each case of any 
amount realized by the Government of the United States from such re- 
lease and assignment. 

The Government of the Union of Soviet Socialist Republics further 
agrees . . . not to make any claim with respect to: (a) judgments ren- 
dered or that may be rendered by American courts in so far as they relate 
to property, or rights, or interests therein, in which the Union of Soviet 
Socialist Republics or its nationals may have had or claim to have an 
interest. 


It so happened that at that time there was pending in the United States 
Circuit Court of Appeals in the Second Circuit (N. Y.) an appeal from a de- 
cision of the lower court in a case brought by the “State of Russia against the 
National City Bank of New York with the Bankers Trust Company Im- 
pleaded” for recovery of a certain fund on deposit with the National City 
Bank. Thereafter, by virtue of the assignment above referred to, a motion 
was made in that case for the substitution of the United States of America in 
the place of the State of Russia as plaintiff. This motion was opposed bv the 
defendants on the ground of the invalidity of the assignment for various rea- 
sons, some of which are of interest from an international law point of view. 
The court granted the motion. 

Without going into an analysis of the decision, the objections raised in 
opposition to the motion under consideration, and the disposition made of 
them by the court, are set forth briefly but sufficiently for the purposes of this 
editorial comment in the official syllabus of the decision, which is as follows: 


1 This JouRNAL, Vol. 28 (1934), p. 90; id., Supp., p. 10. 
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The United States, being in the nature of a corporate entity has a com- 
mon law right to acquire propery. A foreign government may there- 
fore, by assignment, transfer prozerty rights to this government. 

'The Peoplé's Commissar for Foreign Affairs of the Union of Soviet 
Socialist Republics presumptively has power to alienate the proprietary 
rights or interests of his nation. | 

It will be presumed that People's Commissar for'Foreign Affairs of the 
Union of Soviet Socialist Republics Litvinoff had authority to make to 
this Government an assignment on behalf of his Government from his 
designation, recogniticn and the acceptance of the assignment by the 
President of the United States. 

The political branch of this Gcrernmen;, not the Judicial Department, 
decides who is authorized to represert a foreign government. Our courts 
must accept the assertion of the Government of the United States as to 
the effect of an assignment to it by a [foreign government. 

The acceptance of the assignment of Russian claims is not a matter of 
treaty but is exclusively within the executive powers of the President of 
the United States. 

The agreement of the Soviet Gcveznment.“not to make any claim with 
respect to: (a) Judgments rendered or that may be rendered by American 
courts . . .” is construed not to mean that the United States may not 
continue an appeal of an action instituted by the State of Russia. The 
intent of the Soviet Governmen» was to assign all claims due it to the 
United States “and it agreed to leave undisturbed diplomatically final 
non-appealable judgments and cecrees of the American courts touching 
Russian affairs and non-judicial ects done in good faith by and with the 
officials of the previously recognized Government of Russia.” 


It will be noted that this decision does not deal with the merits of the claim, 
which is the subject matter of the action, but merely with the validity and 
effect of the assignment by the Russian Government of its interests therein, 
which form part of the consideration for the recognition of that Government 
by the Government of the United States. 

| CHANDLER P. ANDERSON 


LEGAL EFFECT OF UNREGISTERED TREATIES IN PRACTICE, UNDER 
ARTICLE 18 OF THE COVENANT 

Article 18 of the Covenant of the Lesgue of Nations has introduced two im- 
portant innovations. First, it provid2s for the registration with the Secre- 
tariat of the League of Nations of "every treaty or international engage- 
ment" (Fr., tout traité ou engagemert mternational), entered into by any 
member of the League of Nations after January 10, 1920, with the sanction 
added that “no such treaty or international engagement shall be binding until 
so registered" (Fr., aucun de ces travtés ou engagements internationauz ne 
sera obligatoire avant d'avoir été eraegzsiré). Second, it provides for the 
publication by the Secretariat of the League of Nations of treaties and en- 
gagements registered, thus realizing an aim which had previously baffled 
attempts at international action Tæ second of these innovations has been 


— QIn 1892, the Institut de Droit !nternatzonal elaborated a draft convention and regulations 
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most successfully carried out,? and the problems which arise with reference to 
it are not legal problems. The first innovation, on the other hand, has 
created two difficult legal questions: (1) what is a treaty or international en- 
gagement, within the extent of the obligation to register assumed by members 
of the League of Nations? and (2) what is the legal effect of an unregistered 
treaty or engagement ¢o which the obligation extends? 

. The answer to the first of these questions has been the subject of much dis- 
eussion;? it must depend upon the interpretation given to Article 18 by the 
members of the League of Nations in practice, and perhaps sufficient time has 
not yet elapsed to enable one to say that the practice has clearly establisaed 
the categcries of treaties and engagements to be registered. Certain instru- 
ments wil. fall, unquestionably, into those categories, however, and after al- 
most fourzeen years of experience it cannot be said that all of these have been 
registered; in a relatively few cases, the clear and indisputable obligation to 
register has not been performed. Hence the second question arises, as to the 
legal effect of non-registration where registration is prescribed. Here, also, 
practice will doubtless furnish the ultimate guide for the interpretation of the 
provision in Article 18; but the cases are rare im which the issue is squarely 
presented and such practice therefore accumulates very slowly. Opinions 
of great variety have been expressed by writers, in the face of which no cog- 
matic conclusion seems to be possible. Yet a review of the practice to date 
may serve to throw some light on the effect to be given to the sanction in 
Article 18. 

The wr-ter has been able to learn of but two cases in which the problem un- 
der consideration has been discussed in practice; it is important, also, to refer 
to the prectice in the Permanent Court of International Justice. 

(1) The French-Mexican Claims Convention of September 25, 1924. In 
1928, before a French-Mexican Claims Commission set up under a conven- 
tion signed at Mexico, D. F., on September 25, 1924,* a contention was made 
by the Mexican Agent that the convention was not "binding" in view of the 
failure of the French Government to show that it had been presented for 
registration with the Secretariat in fulfilment of Article 18 of the Covenant. 
The contention was made after Mexico had codperated in setting up the 


concerning the creation of an international union for the publication of treaties. Annuaire 
de l Institui, 1892-94, pp. 284, 287, 252. An international conference held at Berne in 1894, 
failed to reach any agreement, however. See Actes de la Conférence diplomatique concernant 
la création Tune union internationale pour la publication des traités (1894). 

2 The Lezgue of Nations Treaty Series now comprises 144 volumes containing 3223 num- 
bered instruments. See Hudson, ‘‘The Registration and Publication of Treaties,” this 
JOURNAL, Vol. 19 (1925), pp. 278—292; “The Registration of Treaties of the United States,” 
id., Vol. 22 (1928), p. 852; “The Registration of Treaties,” id., Vol. 24 (1930), p. 752; ‘““Regis- 
tration of United States Treaties at Geneva," id., Vol. 28 (1934), p. 342. 

? See Koznig, Volksbefragung und Registrierung beim Volkerbund (1927), pp. 52-56. 

5 Ratifications were exchanged at Mexico, D. F., Dec. 29, 1924. An additional conven- 
tion was signed on March 12, 1927, ratifications being exchanged on Oct. 22, 1927. 
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Claims Commission, three years after the organization of the commission, 
and after the oral argument of otner cases. Mexico was not at that 
time a member of the League of Nations.” On August 4, 1928, the conven- 
tion of 1924 was registered with the Secretariat at the request of the French 
Government, and the additional conventicr of 1927 was registered a few days 
later.9 | : i 

The contention based on Article 18 of tke Covenant was advanced by the 
Mexican Agent in the course of the oral arguments in the case of France 
(Pablo Nájera) v. Mexico, July 2-12 1928. Apparently no such point was 
made in the course of the written proosedings. The Mexican Agent seems to 
have denied the receivability of.the claims of Pablo Néjera, a Lebanese, with- 
out clearly stating the sense in which he d2emed Article 18 of the Covenant 
to be applicable. On October 19, 1328, the President of the commission 
rendered an opinion (Fr., sentence) urhold:ng the receivability of the claims, 
. in which he dealt with the contention at some length; on October 20, 1928, 
the French Commissioner gave àn opiaion, in which he found it unnecessary 
to pass on the contention which seemed to him to have been made "only 
incidentally”; on November 2, 1928, the Mexican Commissioner gave a dis- 
senting opinion (Sp., voto disiaenie) :n which no mention was made of this 
contention. When he wrote his op:nion, the President (Verzijl) does not 
seem to have been informed of the registration effected on August 4, 1928, 
and the fact was not taken into account. The President understood the 
Mexican Agent’s position to be that the registration had not been duly proved 
before the commission, not that the ragistration had not been effected; and 
the French Agent seems to have cortended that the formality required by 
Article 18 had been observed. The President’s comment on the effect of 
Article 18 was in part as follows: 


. $ Mexico became a member of the League of Nations on Sept. 12,1982. See this JOURNAL, 
Vol. 26 (1932), p. 114, 

879 League of Nations Treaty Seriss, pp. 417, 424. 

7 The three opinions are reproduced in a volume entitled La Réparation des Dommages 
causés tux étrangers par des mouvements révclutionnaires, Jurisprudence de la Commission 
Franco-Mexicaine des Réclamations (1924-1932), published by A. Pedone, Paris, 1933. 
À précis of the President’s opinion is published in Annus Digest of International Law Cases, 
1927-28, Case No. 271, pp. 393-394. No fimal dezision was given on the claims of Pablo 
NAjera; the commission was forced to susper.d its work in 1929, and on Aug. 2, 193), the 
French and Mexican Governments concluded a new convention by which the convention of 
1924 was superseded. Apperently the new convention has not been registered with the 
Secretariat of the League of Nations; for the text, see Memoria de la Secretaria de Relaciones 
Exteriores (Mexico), 1929-1930, p. 36. The slaim of Fablo Najera was listed in the annex 
to the 1930 convention, as one of those which were z0 be decided by a new commission, and 
the listing indicates that the claim was considered admissible in view of the determination of 
the nationality of Pablo Najera by the earlier dec:sion. The claim by Pablo Nájera was 
finally denied by the new commission. See <., 1931-1932, Appencix, p. 697. 

£ La Réparation des Dommages, p. 160. “Apparently, agreements between Mexico and 
certain other states creating claims commissions, were not registered, though their work 
proceeded without the point being raised. ^s 
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La raison pour laquelle, entre membres de la Société des Nations, une 
convention non enregistrée'ne saurait étre considérée comme obligatoire, 
pas méme par un tribunal international indépendant de la Société, con- 
siste en ceci que les Parties contractantes sont, l'une et l'autre, liées par la 
méme règle de droit impérative (jus cogens), qui prévaut sur leur liberté 
d'agir en matiére de traités internationaux. Mais cette raison n'existe 
pas, en ce qui concerne les traités conelus entre un Etat membre et un Etat 
non membre, et non enregistrés. Ilva de soi qu'un tribunal international 
indépendant n'a pas, comme les organes de la Société des Nations, la mis- 
sion de coopérer ez officio à l'accomplissement, par les membres de ladite 
Société, de leurs obligations vis-à-vis de celle-ci, et d'en frapper l'inob- 
servation par des sanctions, qui ne découlent pas également des principes 
généraux du droit. Or, il me parait impossible d'interpréter la sanction 
prévue à l'article 18 du Pacte, comme constituant l'application d'un 
principe général de droit. Cela pourrait étre le cas, si la disposition dudit 
article 18 impliquait une capitis deminutio des membres de la Société des 
Nations, en ce sens que, apres la naissance de celle-ci, ses membres 
seraient limités dans leur capacité juridique traditionnelle de ccntraeter 
des engagements internationaux (internctionale Handlungsfühiglkeit), 
comme C'est le cas, par exemple, d'Etats souverains entrés dans une féd- 
ération, ou s'étant soumis au protectorat d'un autre Etat. Mais évidem- 
ment, pareille situation ne se présente pas ici. L'article 18 ne limite en 
rien ladite capacité juridique. Il frappe seulement d'une sanction 
nouvelle, une régle de droit nouvelle qui ne produit ses effets, erga omnes, 
et notamment vis-à-vis d'un tribunal arbitral indépendent, qu'entre mem- 
bres de la Société, mais qui, entre un Etat membre et un Etat non membre, 
ne les produit qu'en ce qui concerne la seule Société et ses organes. 


(2) The Central American Treaty of 1928. On February 7, 1923, a Gen- 
eral'Treaty of Peace and Amity was signed at Washington, on behalf of the 
five Central American Republies.? Its formal provisions were so ineptly 
drawn that many questions may be raised as to the legal force of the treaty. 
Though both the Spanish and English versions of the treaty were original, 
the Spanish version was made authoritative by a resolution of the conference. 

Article 20 provided that the “original” (Sp., ejemplar original) should “be 
deposited in the archives of the Pan Ameriean Union at Washington," but no 
administrative function was conferred upon the Union; a certified copy of 
the treaty was to be sent to each government by the Secretary General of the 
conference. Article 19 provided that “the exchange of ratifications” should 
be “made through communications addressed by the governments to the Gov- 
ernment of Cosa Rica in order that the latter may inform the other contract- 
ing states," and notice of Costa Rica’s ratification was also to be communi- 
cated to other states; in other words, no deposit or exchange of ratifications 
was provided for, but the Costa Rican Government was to act as an informa- 
tion bureau and its notifications of ratifieations were to serve in lieu of de- 
posits and notifications thereof. Article 17 provided that the treaty should 
“take effect [Sp., entrará en vigor] with respect to the parties that have rati- 

? For the text, see Conference on Central American Affairs (Washington, 1923), p. 287; 


2 Hudson, Internetional Legislation, p. 901; Supplement to this JougNAL, Vol. 17 (1923), 
p. 117. 
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fied it, from the date of its ratification by st least three of the signatory 
states.” „Article 18 provided that the treaty should remain in force until 
January 1, 1934, after which date it might be cenounced on one year’s notice; 
and under Article 18, any signatory failing to ratify might later adhere. 

The treaty was ratified by each of the five republics: by Nicaragua, March 
15, 1923; by Guatemala, May 24, 1924; by Costa Ricd, November 24, 1924; 
by Honduras, February 2, 1925; by El Salvadcr (with reservations), June 22, 
192539? Under Article 17, it would taerefore have entered into force, accord- 
ing to its terms, either on November 24, 1924, or on the date when the other 
governments were informed of the Costa Rican ratification. The ratifica- 
tion by El Salvador was subject to certain zeservations: # as to Article 1, an 
exception was made of the latter part of th» a-ticle;!? as to Article 2, an ex- 
ception was made of that part of the seccnd paragraph following the first 
sentence; 1? as to Article 5, an exception was made as to the Vice-President. 
By a letter of June 10, 1925, the Under Secretary of State of El Salvador in- 
formed the Minister for Foreign Affairs of Costa Rice that the National As- 
sembly had approved the treaty, enclosing & ecpy of the Diario Oficial which 


1? U. S. Treaty Information Bulletin, No. 39, p. 4. 

1198 Diario Oficial (El Salvador), p. 1216. 

12 Art. 1 reads as follows: The Republics of Central America consider as the first of their 
duties, in their mutual relations, the mainterance of peace; and they bind themselves always 
to observe the most complete harmony and to decide any differences or difficulties that may 
arise amongst them, in conformity with the conventions which they have signed on this date 
for the establishment of an International Central American Tribunal and for the establish- 
ment of International Commissions of Inquiry. 

13 Art. 2 reads as follows: Desiring to make secure in the Republics of Central America the 
benefits which are derived from the maintengnce of free institutions and to contribute at the 
same time toward strengthening their stability, and the prestige with which they should be 
surrounded, they declare that every act, disposition or measure which alters the constitu- 
tional organization in any of them is to be deemed & menace to the peace of said republics, 
whether it proceed from any publie power o7 from the private citizens. 

Consequently, the governments of the contractirg parties will not recognize any other 
government which may come into power in ary of the five republics through a coup d'état or a 
revolution against a recognized government, so long as she freely elected representavives of 
the people thereof have not constitutionally reorganized the country. And even in sucha 
case they obligate themselves not to acknowledge the reccgnition if any of the persons elected 
as President, Vice-President or Chief of State designase should fall under any of the follo wing 
heads: 

(1) If he should be the leader or one of the leaders of a coup d'état or revolution, or 
through blood relationship or marriage, be an ascendant or descendant or brother of 
such leader or leaders. 
^ (2) If he should have been a Secretary of State or should have held some high military 
command during the accomplishment of the coup J'élat, the revolution, or while the 
election was being carried on, or if he should have he-d this office or command within the 
six months preceding the coup d'état, revolution cr the election. 

Furthermore, in no case shall recognition ke accorled to a government which arises from 
election to power of a citizen expressly and unquesticnakly disqualified by the Constitution 
of his country as eligible to election as President, Vice-President or Chief of State designate. 

M Art. 5 reads as follows: The contracting parties obligate themselves to maintain in their 
respective Constitutions the principle of non-reélection to the office of President and Vice- 
President of the republic; and those of the contracting parties whos» Constitutions permit 
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set forth the reservations.” On June 22, 1925, the Minister for Foreign 
Affairs of Costa Rica acknowledged the receipt and stated that the other 
governments had been informed of the ratification, no reference being made 
to the reservations. In this situation, it may possibly be assumed that El 
Salvador’s ratification became effective, though any other party to the treaty 
. might have precludedsthis by objecting to the reservations. Though the five 
Central American States were members of the League of Nations in 1923, and 
all but Costa Rica have continued to be members,’ the treaty has not been 
registered with the Secretariat of the League of Nations. 

Late in 1931, General Martinez assumed the Presidency of El Selvador by 
a coup d'état. On February 4, 1932, the National Assembly of El Salvador 
voted a decree declaring retroactively that the accession of General Martinez 
was constitutional and legal; the preamble of the decree placed reliance on the 
reservations which had*been made in El Salvador's ratification of the treaty, 
and Article 5 recited that “the Treaty of Peace and Amity concluded at Wash- 
ington on February 7, 1923, between the Central American Republics, can by 
no means atfect the legitimacy of the government legally presided over by 
General Martinez.”18 Other Central American Governments did not 
promptly enter into formal relations with the Martinez Government, how- 
ever; if efter the National Assembly’s resolution of February 4, 1932, they 
were not obligated to withhold d they were certainly not under 
any duty to accord “recognition.” 

The situation produced a hostility to the 1923 treaty in El Salvador, which 
led to the Government’s denunciation of it by an executive decree on Decem- 
ber 26, 1982, the denunciation to be effective on January 1, 1934, “in accord- 
ance with Article 18” of the treaty? This action was promptly notified to 
the other states on December 27, 1932.2° In 1933, confirmatory but incon- - 
sistent action was taken by the National Assembly; on August 25, 1933, by 
unanimous vote, the National Assembly declared the treaty to be non-ex- 
istent, on the ground that it had not been registered with the Secretariat of the 
League of Nations.*4 The treaty had also been denounced by Costa Rica on 
December 23, 1932,?? and the Government of El Salvador was recognized by 
Costa Rica. Under the terms of Article 18 of the treaty, it still remains in 
force for Guatemala, Honduras and Nicaragua, though on January 25, 1934, 
the Government of El Salvador was recognized also by Guatemala, Honduras 
and Nicaragua? 


such reéleetion, obligate themselves to introduce a constitutional reform to this effect in 
their next legislative session after the ratification of the present treaty. 

15 Boletin del Ministerio de Relaciones Exteriores (El Salvador), 1025, p. 248. 

16 Id., p. 249. 

17 Costa Rica ceased to be a member of iiio League of Nations on Jan. 1, 1927. 

18 112 Dario Oficial, p. 197. 1? 118 id., p. 2333. 

20 Memoria (Relaciones Exteriores, etc.), Feb. 22, 1933, p. 15. 

41115 Diario Oficial, pp. 1826, 1835. - 

2 (J, S. Treaty Information Bulletin, No. 39, p. 4. 

3 U. S. Department of State Press Releases, Jan. 27, 1934, p. 51. The Government of 
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(3) Unregistered Treaties before the Permanent Court of Internctional 
Justice, Unfortunately, the Permanent Court of International Justize has 
not made it a practice to refer to the regist-ation of treaties which it may be 
called upon to interpret or apply, or to give citations to the League of Nations 
Treaty Series. It has not addressed itself to the possible legal effect of non- 
registration, and it has not refused to give effect to any instrument because of 
its not having been registered.** Or the other hand, it has on several ocea- 
sions given effect to unregistered treaties, ;bough in each case a state not a 
member of the League of Naticns was one of the parties to the treaty. 

In the Mavrommatis Palestine Ccncessions Case, the court took jurisdic- 
tion of part of an application by the Greek Government and based its jurisdic- 
tion in part upon the protocol concerning concessions signed at Lausanne, July 
24,1923. The deposit of the ratifications cf this protocol, necessary to bring 
the protocol into force, was completed on August 6, 1924, and the judgment of 
the court was given on August 30,1924. Ir the judgment the court said that 
. the protocol had "become applicable es regards Great Britain and Greece,” 25 
yet the protocol was not registered at Geneva until September 5, 1924.7 Itis 
to be noted, however, that Turkey. whica was a party to the Lausanne 
Protocol, was not then a member of tne League of Nations. —— 

In the advisory opinion on Polish Fostal Service in Danzig, given in 1925,?7 
great reliance was placed on the so-called Warsaw Agreement between Danzig 
and Poland of October 24, 1921, which was not registered with the Secretariat 
until May 5, 1931;?? yet no reference was mace to the fact of the non-regis- 
tration of the Warsaw Agreement. It is to be noted, however, that Danzig 
is not à member of the League of Nations, and that the Warsaw Agreement 
had been communicated to the Council of tae League of Nations whick took 
note of it on January 12, 1922.28 

This review of practice, which is prcbably not exhaustive, gives little indica- 
tion as to the construction to be placed on the sanction established by Article 
18. That construction must await future applications of the article, pending 
which the divergent opinions which heve been expressed carry only the weight 
of the personal views of the writers. MANLEY QO. HupsoN . 


the United States, though not a party to the Centrai American Treaty of 1923, had followed 
a policy based on its provisions; on Jan, 24, 1934, i$ established normal relations with the 
Government of El Salvador, however. l 

21 The court has exercised jurisdiction in several ezses in which the jurisdiction was based 
upon an unregistered special agreement between stetes members of the League of Nations. 
Indeed, only the special agreement relating to the Case of the Brazilian Loans and that re- 
lating to the Jurisdiction of the International Comirission of the Oder have been registered. 

25 Series A, No. 2, p. 33. 235 28 Leagu2 of Nations Treaty Series, p. 203.. 

27 Series B, No. 11. 28 175 League of Nations Treaty Series, p. 5. 

2¢ League of Nations Official Journa., 1922, pp. 97, 145. See, also, the advisory opinion on 
the Jurisdiction of Danzig Courts, in which she court expressed an opinion that the Danzig 
courts had jurisdiction to apply the unregistered Bzanienabkommen of Oct. 22, 1921. Series 
B, No. 15. 


CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law met for the 28th successive year 
in Washington, April 26-28, at The Willard Hotel. The general program of 
subjects was somewhat different from the programs of the several preceding 
years. . 

At the formal opening session on the evening of Thursday, April 26, 
Dr. Scott delivered a presidential address on the treaty-making power of the 
United States, in which he discussed especialiy the power of the Federal Gov- 
ernment to make treaties under the authority of the United States covering 
matters not expressly delegated to the Federal Government under the Consti- 
tution, and therefore supposed to be reserved to the States. Dr. Scott’s view 
was that the United States had authority to make valid treaties governing 
such subjects. Dr. Scott’s address was followed by an address by Dr. Leo 8. 
Rowe, D:rector General of the Pan American Union, on the significance of 
the Severth International Conference of American States. Dr. Rowe was one 
of the official delegates at the Conference, and in addition to outlining the 
results of the conference, he gave first-hand impressions of the atmosphere in 
which th» work was conducted. In Dr. Rowe's opinion, the conference was 
unexpectadly successful. 

Professor Charles E. Martin of the University of Washington, Seattle, 
opened tie session on the morning of Friday, April 27, with a paper on the 
subject cf “The International Regulation of Tariffs.” Professor Martin re- 
viewed at some length the history of tariff-making in the United States, which 
he thought had not been very happy because of its domination by internal 
politics. He advocated the measure, which has since become a law, giving 
the President power within certain limits to make tariff agreements without 
submitting such agreements to the Senate under the treaty-making power. 
There was a general discussion, led by Dr. Francis Deak of Columbia Univer- 
sity Law School, which brought out various expressions of opinion as to the 
merits of municipal tariff-making as opposed to international regulation, bi- 
lateral egreements in contradistinction to multilateral agreements, and there 
was even thrown in the suggestion that proper tariff-making by international 
agencies woulc require international economic planning. 

The session on the afternoon of Friday, the 27th, was devoted to the con- 
sideration of two subjects which were suggested by the recognition of the 
Union of Soviet Socialist Republics by the United States. Mr. Clement L. 
Bouvé, a member of the District of Columbia Bar, read a paper entitled “The 
Legal Status of Aliens under Soviet Treaties,” which brought forth sugges- 
tions as to the probable content of future treaties that might be negotiated 
between the United States and the Soviet Union. The Society then had a 
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most interesting discussion of the eff2ct of applied Communism on the prin- 
ciples of internationallaw. The discussions had for their background & well 
considered paper by Professor T. A. Taracouzio, head of the Slavic Depart- 
ment of the Harvard Law Library, who afterwards was called upon to answer 
many questions by way of elaboration of some of the topics alluded to neces- 
sarily briefly in his Zormal paper. The main topic of, this discussion seemed 
to be the effect upon established prine ples of international law of the merging 
of private property into state propers under the Soviet system and the effect 
of such communistic ownership of property in international law both in war 
and peace. 

The protection of foreign bondholcers was the general subject of discussion 
at the session held on Friday evening, April 27. This session was opened with 
a paper on the Securities Law of 1933 by Mr. Huston Thompson, former chair- 
' man of the Federal Trade Commission, who in that position was intimately 
associated with the history of the law. and later in its formulation and passage 
through Congress. Mr. Thompson was followed on the program by Judge 
Martin T. Manton, of the United Stexes Circuit Court of Appeals, who, in a 
paper entitled “Reorganization and Rehabilitation of Governmental Loans,” 
proposed action which would make it possible to confer jurisdiction in this 
matter by due process upon the Permanent Court of International Justice. 
The discussion on this subject was led by Mr. George Nebolsine, of the New 
York Bar, and Mr. Edgar Turlington ci the District of Columbia Bar, and they 
were followed by & number of members who had differing views both as to the 
governmental regulation of the issue oi foreign securities under the Securities 
Law and as to Judge Manton's proposal to utilize the Permanent Court in the 
settlement of cases of this kind. The ciscussion also entered the realm of the - 
equities involved 1n some of these loans from the point of view of the borrow- 
ing governments and especially of their people. 

The session on Saturday morning, April 28, was devoted to the business of 
the Society, after an hour of discussior of the preceding papers. At the busi- 
ness meeting reports of committees were considered and officers elected for the 
ensuing year. 

The 28th annual meeting closed with the annual banquet on Saturday eve- 
ning, April 28, at which the President of the Society acted as toastmaster. 
The Honorable William Phillips, Under Secretary of State, introduced the : 
principal speaker, who was Mr. Alexarder.A. Troyanovsky, Ambassador to 
the United States of the U. S. S. R. He was followed by Judge Florence E. 
Allen, of the United States Circuit Ccvrb of Appeals, and the dinner closed 
with an address by Mr. Frederic R. Coudert, of the New York Bar. 

The complete text of all the papers and addresses, as well as a full verbatim 
report of al! the discussions, are available to members of the Society in a 
volume of Proceedings for 1934 now on the press. The Proceedings may be ` 
subscribed for by addressing the Seoreta-y of the Society. The price is $1.50. 

Grorce:A. FINCH 
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WAR IN THE SCHEME OF NATIONAL ANL INTERNATIONAL LIFE 


At the recent annual dinner of the American Society of International Law 
I listened with much interest to the eloqu2nt and impassioned address of 
Judge Florence E. Allen, of the United States Circuit Court of Appeals, as- 
serting that the conservation of peace has mot hitherto been, and should be 
made, the principal qbjective in the development of international law. I 
think that her views might be summarized rot unfairly in the form of & 
syllogism. Undeniable is its major premise tiat war is cruel, costly in life 
and resources, full of horror—a terrible inffiction on those who resort to it. 
The minor premise is that means exist and others may be discovered whereby 
disputes may always be settled and peace enforced without recourse to war. 
And so comes the conclusion that all these means should be sought for, dis- 
covered and used, after which war will be unnecessary and will disappear 
. from the world, leaving us under the rule of perpetual physical peace, no 
matter what may be the mental and emoticnsl differences between nations. 

It is & most comforting conclusion that we may hope for the abolishment 
of war; for no one ean contemplate it withcut aversion and the prayer that 
“this cup may pass." To me, however, the conclusion is not convincing, 
because the minor premise seems assumed rather than demonstrated. 

On the contrary, I submit for consideration that the right of peoples to 
arm and, if necessary, to wage war is the necessary foundation of all systems 
of law and order, whether naiional or international. People who are unwill- 
ing to fight to maintain good order will live in anarchy. 

Let us first consider the relation of munici»a: and national law ae war. At 
the time of Judge Allen’s address the newspepers had been occupied for some 
weeks with the adventures of an escaped ecnviet whose name is immaterial 
to this discussion. This man had been coursing through several States, leav- 
ing a trail of murder. In the interest of humanity and economy of life and 
money it was most desirable that this criminal should submit himself to the 
law and be hanged, but he preferred to run wi-d. After some delay, the au- 
thorities gave the police the order to “shoot. to kill” him and his associates. 
Such an order is the suspension of “due >rocess of law" and substitutes 
local warfare with all its financial expense, loss of life, annoyarce and 
danger to innocent parties. Itis clear that tie State recognizes that when law 
is openly challenged by a uU LE its rile ean be reéstablished only by 
fighting. 

Let us take another case within the field o? municipal law and consider any 
one of the numerous occasions in which a mob of lynchers or strikers, or whom 
you will, under the control of mass emotion proceeds to violate the law and 
attack life or property. There is always plenty of law applicable to the 
case, but neither the Government nor the mob nor other interested parties 
think of the law as the immediate and direct means of control. The law 
deals only with those who individually submit themselves to it. It is there- 
fore necessary to dissolve the emotional coh2rence of the mob before the law 
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can become operative. There are two means of accomplishing this end. 
The first to be tried is by negotiation; by the peaceful processes of diplomacy; 
but if this method fails to secure observation of the law, the Government is . 
obliged to resort to the second way, that of violence, and subdue the oppo- 
nents of law by shooting them until the crowd coherence is broken and the 
individuals of the crowd accept without resistance the rule of law with its 
personal pains and penalties. Again it appears that the rule of law depends 
on the right of the State to make war against those who oppose its system 
of law. 

. Some years ago I saw a parade of the New York City police forze. A 
division of eight or ten thousand police marched up Fifth Avenue embodying 
the majesty of the law. They were an assurance of good order in the city 
and were welcomed by cheering thousands who relied on them fcr security. 
Somewhat to my surprise, I saw among these supporters of the law a battalion 
of riflemen and another of meschine guns. It is indisputable thet machine 
guns, whether in the hands of officers o? the peace, or in those of gangsters, are 
not instruments of law, nor of justice. They are instruments of war and 
nothing else. But in the hands of officers of the Government, machine guns 
make war to reéstablish the rule of law and are permitted to kill without 
recourse to legal process. By this demonstration the government o: New 
York City was announcing to all its inhabitants that it was prepared to 
support the rule of law and order within its area by making war upon any of 
its own people who should venture to defy that rule. 

It appears, then, that law is effective only with regard to those who accept 

it submissively. As for others, law (which no more than the will of a ma- 
jority) calls on the police to beat ofenders into submission with their clubs 
or wipe them out with their gurs until they submit to the will of the majority. 
Law governs by peaceful methods, but when its rule is challenged it fights. 
Law reigns and people genera:ly submit to it and its penalties because the 
majority of the people reserve the right to enforce their will by warfare. The 
fear of the policeman’s gun.is the ultimate basis of all law. 
. In other countries than ours the same situation exists. In Russia we see 
a system of government and social oder which we in America totally reject. 
Yet undoubtedly law and order exist in Russia, although of a type different 
from ours. Similarly, in Germany and Italy law and order are well enforced, 
although we do not entirely approve the objectives and methods o? those 
governments. In common wita the United States, these and all other coun- 
tries rely upon armed forces and the reserved right of warfare upon their own 
people for the maintenance of the particular form of law and sccial order 
which the majority in each has adopted. 

I assume that Judge Allen coes not object to this petty internal warfare 
which all states are at all times ready to employ in the maintenance of peace. 
Indeed, if she did, it is hard to unders;and how she could accept the high judi- 
" cial positions which she has held for so many years with distinction. Itis a 
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paradox that such warfare is the negation of law and yet necessary to law’s 
very existence. 

When we turn to the relations between sovereign states and their guidance 
by the rules of international law, we are confronted by the same condition. 
The rules of international law govern only taose who freely accept them. In 
the last resort, it is war which decides the relations between states, just as it 
is war which enforces obedience to law among the citizens of a state. The 
fundamental difference between international war and the permissible vio- 
lence of police is only in the magnitude of the operations and the widespread 
suffering caused by the former, not in differsnoe in principle. 

All law is essentially conservative, tending to preserve existing conditions. 
When relations between states have become :nequitable, owing to changed 
social or economie conditions, the law recognizes with difficulty anything 
else than the existing status. A dispute arising from such a cause must be 
referred to diplomacy for adjustment, and then it is the armed forces in the 
background which render negotiation and settlement possible according to 
the processes of international law, precisely as the armed policeman induces 
quarreling individuals to submit to municipal law, usually without using his 
weapon. 

We have recently seen how powerless the League of Nations was to modify 
the action of Japan in China, although there was general agreement that it 
was not in accord with international law. . The simple reason was that, al- 
though the action of Japan was displeasing to many, no nation found the 
matter sufficiently important to its own interests to place its armed forces at 
the disposal of the League to correct a proceeding which the League as a body 
was disposed to think a wrong to China, but waich Japan asserted was justi- 
fied by previous events. Japan’s view of right prevailed because she was 
willing to support that view by acts of war. when she thought that existing 
rules of international law and treaty agreements were not applicable to the 
existing situation. On the other hand, the League could not enforce its own 
view of right because it was unarmed. Sc, as it seems to me, whichever 
side one favors in this international dispute, the lesson is that if justice is 
deprived of her sword, she does not prevail. 

Let us consider two cases in our own national history. After the French 
and Indian War of the middle of the 18th cancury, the increasing wealth of 
the American colonies and their competition with British industries caused 
the British Parliament to tax the colonies without their representation in 
Parliament. An act declared that parliamentary power extended to all 
colonial matters whatsoever. The colonists denied this power, and after 
years of contention war resulted. The war was not the result of a clash 
between right and wrong, for both sides believed they were right. Neither 
was it one that could be settled by a compromise, for Parliament claimed un- 
limited power and any recession was complete abandonment of its claim. 
Nor was the matter one which, if it were to arise today, could be decided by 
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present international instituticns, for the difference was one of internal gov- 
ernment in which Great Britain assumed that she was maintaining order in 
the face of unlawful resistance, while the Americans alleged the law was in- 
equitable. There was no remedy for the Americans except unlawful re- 
sistance by armed revolt. Feeling as they did, it was obligatory for them to 
form a new system of law by violence and war. : 

The same war which established the independence of the thirteen colonies 
also effected a modification in she British constitution whereby the coercion 
of colonies was forbidden. It took some gensrations for this principle to be 
fully acknowledged by Great Britain, but today the Dominions are wholly 
self-governing, because the war of ihe American Revolution compelled the 
people of England to recognize zhe pclitieal equality of colonies. Nothing 
but war could have accomplished this. It is even,possible that the Irish 
Free State may declare and accomplish its independence to which no law 
entitles it. This the Free State will be able to do because she can be held 
only by war. Since the insurrection of 1920-1921, England is unwilling to 
contemplate such a step. In this case also it is apparent that law rules only 
those who freely submit to it. 

The second instance in United States history to which I wish to refer is the 
Spanish-American War oi 1898 for the relief of Cuba; yet not to the war 
itself, but to the effect of armed force modifying the negotiations preceding 
the war. Cuba had long been misgoverned by Spain. There had been an 
unsuccessful insurrection lasting ter. years which began in 1868, and in 1895 
another broke out. As regards international law, Spain held the impreg- 
nable position that she was upholdirg Jaw and order by suppressing unjustifi- 
able insurrection and disorder. For Cuba there was no hope of amelioration 
of conditions except by war. As to she participants, again there was no ques- 
. tion of right struggling against wrong. Both sides deemed themselves to be 
right, and both sides were willing to support right even by the cruelties and 
economic wastes of war. The rising price of sugar caused the people of the 
United States to observe the war vita attention, and before the third year 
was out Spanish cruelties in the ^reconecentrado" camps, rather than the usual 
. consequences of hostilities, le3 the American Government to offer its inter- 
vention. Negotiations were proceeding favorably for the termination of the 
civil war, when Congress rather adruptly declared war and Cuba became 
independent as soon as the United States became her effective ally. Yet 
there is every reason to believe that if Congress had not prematurely stepped 
into the matter, some sort of compromise in Cuban affairs would quickly 
have been arranged between President MoKinley and the Government of 
Queen Cristina, which would at least have terminated the hostilities in Cuba 
without war by this country. The important point for us here is that it was 
the known readiness of the Unitei States to make war in support of its 
diplomacy that made Spain responsiv2 to our mediatory efforts. Had it not 
been for our armaments, the proposals of this country in behalf of the op- 
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pressed and suffering Cubans would not have received any attention from 
the Spanish Government. © 

Examples of this sort might be multiplied, but the conclusion is, that in 
spite of the cruelty and economic waste of wars, they are sometimes unavoid- 
able in international life. Armaments promzte the reign of law and good 
order in the internattonal world, as well as within nations, and save us from 
complete anarchy. For, without armaments to check aggressors (whatever 
“aggressor” may mean), every nation would bshave as 1t likes without meet- 
ing effective resistance anywhere. It is the business of international law and 
diplomacy to delay and, if possible, prevent the abuse of armed strength of 
nations. On the other hand, the right of nations to bear arms and to make 
war upon proper occasions is the preserver of civilization. “Peace the off- 
spring is of Power.” , 

WILLIAM L. RODGERS 


COMMONWEALTH OR EMPIRE? 


“The group of self-governing communities compased of Great Britain and the Do- 
minions, are autonomous communities within the British Empire, equal in status, m 
no way subordinate one to another in any aspect of their domestic or external affairs, 
though united by a common allegiances to the Crown, and freely associated as members 
of the British Commonwealth of Nations.”—From the Imperial Conference Report 
of 1926. 


To understand the British Empire it is essential that one should con- 
stantly bear in mind three facts: the first that it consists of a great variety 
of communities in all stages of political, social end economic development and 
is, in the main, a growing organism and not a anion, voluntary or otherwise, 
of a number of politically mature states; the second, that the terms British 
Empire, Brixish Commonwealth of Nations and Great Britain are used, and 
often interchangeably, to deseribe several diderent combinations of com- 
munities thet together form the whole; and taird, that it is impossible to 
place the British Empire, the British Commcnvwealth, or their constituent 
parts, in anv of the ordinary categories of states or political organizations, 
e.g., unitary state, personal union, federation or confederation, which are 
familiar to political scientists. The most that can be done is to describe 
them in rather general terms, in the hope that while they cannot at present 
be classified, they may be understood. The best method of doing this seems to 
be to list the principal groups, or combinations, that make up the Empire and 
the Commonwealth and to deal with each group separately. 

It is suggested for purposes of convenience that British Empire should be 
used to describe the totality, and British Commcnwealth of Nations the group, 
or combination, of Great Britain and Northern Ireland, and the so-called Do- 
minions of Canada, Australia, New Zealand, Scuth Africa and the Irish Free 
State; Newfoundland and India are purposely Isft out of this group for India 
is in the process of transition, and although she has been represented at Im- , 
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perial Conferences and is a member of the League of Nations, she is not 
autonomous even internally, and has 20 direct voice in her own external re- 
lations nor the foreign policy of the Empire as a whole. For this reason it is 
simpler to consider India in her relations to Great Britain and Northern Ire-. 
land separately. Newfoundland, altaough formerly a self-governing Do- 
minion, is not of sufficient importance to play any great'part in world affairs 
at the present time, and not only leaves the conduct of her foreign relations 
in the hands of the Foreign Office in London, but has even surrendered such 
semblance of responsible government as she possessed to a commission con- 
trolled from London. 

The term Great Britain is commonly used in three senses: The first to rep- 
resent that group or entity which at Geneva is called the British Empire and 
which includes Great Britain and Northern Ireland, the self-governing colo- 
nies and dominions which are not separately represented in the League of Na- 
tions, the Crown colonies, protectorases, mandates, ete. —in fact all of the 
totality, British Empire, except India, Cenada, Australia, New Zealand, South 
Africa, and the Irish Free State. This congeries is represented in interna- 
tional affairs by the Government of Great Britain. The second use of the 
term is to describe. Great Britain and Northern Ireland 1; and the third the 
Island of Great Britain, which includes England, Scotland and Wales. t 
should also be pointed out that England is often used to describe Great Britain 
in all three of these senses, and this naturally adds to the confusion of those 
striving to arrive at any understanding of the British Empire. Among the 
various groups and combinetions therefore which we may list and define are 
the following: 

1. The British Empire: the italy of units and communities which to- 
gether make up the whole. This term is also used on occasion, as indicated 
above, to describe the totality less those parts separately represented in the 
League of Nations, as well as a ENS with British Commonwealth 
of Nations. 

2. The British Commonwealth of T Great Britain and Northern 
Ireland, Canada, ASERNE, New Zeeland, South Africa, and the Irish Free 
State. 

: 8. Great Britain and India: This group is being reshaped and it is probable 
that India will become a member of the Commonwealth group with the full 
status of;an autonomous Dominion, if it dces not secede entirely. India, 
consisting as it does of British India and the PAGS States, is an eee 
problem in political classification all by itself. . 

4. Great Britain and the self-governing Domni of Newfoundiand. 

5. Great Britain and certain.of the self-governing colonies, the Crown 
Colonies, Protectorates, Mandates,” etc. This group, plus Newfoundland, is 

1'The term “United Kingdom" is als> used interchangeably for Great Britain in both 


of these senses. 
? In addition to the “Mandated Territories" for the government of which Great Britain is 
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represented in the League of Nations by Great Britain and is listed there as 
the British Empire. 

6. Great Britain and Northern Ireland: The political state which has its 
headquarters and government in London. 

7. Great Britain: the island of that name, which includes England, Scot- 
land and Wales, but*which is not a political entity (state) in itself. 

8. Canada: a federation of nine Provinzes and certain Northwest Terri- 
tories. 

9. Australia: a federation of six States. Australia also has the mandate 
for certain of the former German possessio-s m the Pacific. 

The other dominions and colonies offer similar examples of varying political 
organizations, but it is perhaps unnecessary tc give them in this list, ior while 
they all differ Somewhat in the degree or qualizy of their relationship to Great 
Britain and the Empire, the above include the more confusing examples, with 
the possible exception of Egypt and the mandated territories. 

It is not proposed to deal with these various groups in detail, but a few gen- 
eral statements regarding the conduct of tte Zoreign relations of the Empire 
and of the Commonwealth may not be amass. In this connection it is well 
to remember that independence and coöperation are mutually exclusive terms, 
and as the Empire, and more particularly the Commonwealth, is a coóperating 
society or partnership, it is often desirable and even inevitable that one part, 
or member, should act for other parts, and shat the acts of one part may and 
usually do affect all of the others in greater ar lesser degree. It is also natural, 
in such a society, which is a “growth” and zot a union or amalgamation, that 
the senior, wealthiest, and most important member should have the largest 
share in shaping the common policy, and i-cidentally bear the heaviest bur- 
dens and responsibilities. 

The prime requisite for the maintenance cf 1eal autonomy is that each part 
or member be advised of all proposed actiors ikely to affect its interests and 
that it be given the opportunity of concurring therein or objecting. If it ob- 
jects, there is the further problem of whether the individual member is bound 
by the will of the majority or whether it mzy avoid the consequences of such 
action by refusing to be a party to the agrzement or action. Here it should 
be noted that, while the practice has been to cbtain unanimous agreement or 
to allow the dissenting members to exempt themselves from liabilities, it 
seems that while they may thus escape activa liability, they cannot escape 
certain consequences that may arise out of tae decisions of the other members 
save by withdrawing from the association cr *mpire, and even that will not 
ensure immunity in all cases. 

The general practice then is that in matters affecting the whole Empire, the 
Government of Great Britain will consult with other members of- the Com- 
monwealth (Canada, Australia, New Zealand, South Africa and the Irish Free 


responsible, Australia, New Zealand, and South africa, too, are responsible fcr certain 
“Mandates.” 
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State) and either obtain their consent ta a cartain line of action, or will en- 
deavor to have the dissenting Dominion or Dominions exempted from all active 
liabilities arising thereunder. In matters affecting a Dominion, e.g., Canada, 
alone, Canada will notify the other members of her. proposed action, and un- 
less they object, will proceed on her own ixitiative and responsibility. In 
matters affecting the Crown Colonies or Protectorates? the Government in 
Great Britain takes all necessary actzon without consulting the Dominions, 
unless such action is likely to affect them directly. . In matters affecting her- 
self alone, Great Britain is in the same position as one of the Dominions. In 
certain cases, one or all of the Dominions or Great Britain may agree to allow 
another Dominion, or more commonly Great Britain, to act for them, par- 
ticularly if they feel that their interes;s sre rot vitally or directly affected. 
One other phase of Empire relations tends z0 confusipn, namely nationality 
and citizenship. In general, all persons bora within the Empire and certain 
others who become naturalized are subjects cf and owe allegiance to His Bri- 
tannic Majesty and as such are known internationally as British subjects. 
But while this blanket status of British subject entitles them to certain rights 
and privileges internationally, including’ diplomatic protection, ete., while 
abroad, and imposes upon them certain liabilities and obligations, particu- 
larly.in time of war, it does not entitle ;hem, z2so facto, to the rights of citizen- 
Ship in or emigration to another part of ths Empire. For emigration and 
citizenship are matters closely regulated and controlled by the various mem- - 
bers of the Commonwealth, and there is a growing tendency toward the crea- 
tion of separate nationalities and separate, £lthough codperating, diplomatie 
protection of citizens abroad. , 
Norman MacKenzie 
Law Building 
University of Toronto 


THE STATUS OF THE RUSSIAN EMIGRANTS IN CHINA 


Among the nationalities having no diplcmatic representation in China, 
only the Russian emigrants come strictly wishin the terms of “unrepresented 
foreigners.” The Russian emigrants, whose legal status has been defined by 
the League of Nations as citoyen sans patrie form at present the majority of 
the foreign population (to be exact—of Western population) not only in the 
treaty ports open for foreign trade but also in the interior of China. Accord- 
ing to a very modest estimate, the number of Eussian emigrants in China, not 
including Manchuria and Chinese Turkestan, amounts to over 100,000. 
The Russian colony in Shanghai alone counts 20,000, wkile that of Tientsin 
is 10,000, both showing a tendency toward a sontinuous increase owing to the 
influx from Manchuria, where, since the Japanese occupation, the conditions 
of life have become extremely hard for the early Russian settlers. 

The Russian emigrants’ communities do nat mix with the Chinese, and there 
is little possibility that they will ever become absorbed by them, in spite of 
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the fact that the obliterating and engulfing propensities of the Chinese, or 
rather akilities, have proved to be fatal to many nationalities settled amongst 
them. The racial differences, coupled with the specific Russian Orthodox 
creed, the profession of which forms an integral part of the life of every Rus- 
sian, form an insurmountable obstacle prev2nting them from assimilating 
with the Chinese. The latter are also inclined to view them as aliens, who 

will never become Chinese and whose sojourn in China is only temporary. 
-Thts, many problems of private international law connected with the perma- 
nen; status of the Russian emigrants in China cannot find an automatic solu- 
tion as ir the countries of Western culture, where the Russians swiftly assimi- 
late witk the local population, acquire citizenship, and in the second or third 
generation forget their national language end their national specific customs. 

Meanwhile, the trend of political and economic events and the sccial changes 
brought about by the communistic régime in Russia during the past fifteen 
years have resulted in creating there such conditions under which the return 
of the emigrants to their native country nas possibly become more difficult 
than their assimilation with the Chinese, who, after all, are a democratic na- 
tior recognizing individual liberty and private ownership. Under the cir- 
cumstances, the solution of the problem of the status of the Russian emigrants 
in Ching is not only a matter of vital importance to them alone, ensuring a 
normal development of their communities, but also to the Chinese, who are 
faced with the prospect of permanently having foreign bodies in their midst. 
The latter cannot be disregarded under zhe existing political and military 
conditions in the Far East. - 

Eut anart from this, the Chinese cannot be disinterested in having the nu- 
merous Russian emigrants strongly attached to China and loyal to her cause 
as a population possessed of great virility and energy, who, under most ad- 
verse conditions, have built up prosperous communities in China and whose 
abilities could be utilized for constructiv2 work in China. As a matter of 
fact, there is now scarcely a foreign administered municipality, a branch of 
commerze or industry in China, where th» Russian emigrants do not play a 
conspicuous rôle. The vast French Concession at Shanghai has virtually 
become a Russian town with Russian churches, schools, shops, restaurants, 
clubs and a powerful press. The French authorities had to suspend the oper- 
ation of the municipal statutes and indefinitely defer municipal elections lest 
they be dominated by the Russian taxpayers. who exceed the French popula- 
tion combined with other foreign nationalities at least two times. 

According to the presidential decree of September 23, 1920, the Russians in 
China are subject to the jurisdiction of the Chinese courts. However, in view 
of the existing differences, it was provided zhat in cases in which Russians 
were parties to the action, the Provisionel Fules for Application of Foreign 
Law in Cainese Courts of August 15, 1913, should be applied. By virtue of 
these regulations, questions regarding family relations, inheritance, legal 
capacity and nationality were decided in accordance with the maxims of the 
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old Russian Imperial Code, which, according to a decision of the Supreme 
Court at Peking in 1922, was treated es having the force of a recognized cus- 
tom. The enforcement, however, of this provision was largely left to the 
discretion of the judges. This resulted in a manifold practice: some judges 
applying the old Russian Imperial Code, some the new Soviet Code, and some, 
having no knowledge of both, applied the Chinese. Fittally in 1930, appar- 
ently to remedy the situation, the Supreme Court at Nanking issued orders 
that in all cases in which the cause of action has arisen after the Russian Rev- 
olution or in Chinese territory, the law of the present domicile, 2.e., the Chinese 
law, should be applied. This created & rew logical impasse. 

In fact, on one hand, the Russian emigrants were treated as aliens and, on 
the other, they were deprived of the right to ke sued in cases involving family 
relations, the right of inheritance, ete., according to their own national law, or, 
in its absence, according to their national customs under which these relations . 
and rights: originated. The situation was further confused as neither the 
Chinese judiciary nor the administration had a constituted authority at their 
disposal familiar with the peculiarities of Russian life and customs to whom 
they could refer complicated questions concerning these matters should they 
arise. The former Russian Imperial diplomatic and consular representatives 
have lost their authority by virtue of the seme presidential decree of Sep- 
tember 23, 1920, and the subsequent treaty with Soviet Russia of 1924. The 
representatives of the latter could not substitute for them as the Russian emi- 
grants flatly refused to recognize them, beinz, in their turn, treated by the 
Soviet authorities as criminal outlaws. 

The only solution of the impasse was to r2cognize the legal status of the 
Russian communities as such, ard ther right to be represented by their own 
public bodies. And as the Russians were under the Jurisdiction of the Chinese 
law, to effect this within the limits of this law. The initiative was taken by 
the Russian community at Shangnai, the representatives of which held a 
publie meeting on January 17, 1932, ard passad a set of Regulations and By- 
Laws for the Council of the United Russian Public Organization at Shanghai, 
which was approved and granted provisional registration by the respective 
Chinese authorities, the Shanghai District Headquarters of the Kuomintang 
Party, and the Bureau of Social Affairs of the City Government of Greater 
Shanghai, on August 4, December 10, 1232, and January 10, 1933. 

By virtue of these acts the Russian community at Shanghai obtained a kind 
of representative body operated strictly in conformity with the laws of the 
~ Republic of China. The object of this body is ta deliberate and decide, within 
the limits of its competence, questions cf a publie and business nature, private 
and general, affecting the Russian emigrants’ community at Shanghai, and 
to represent it in all phases o2 local public life. It is composed of the repre- 
sentatives of Russian national organizations and associations now existing 
and to be formed in the future in Shanghai, of scientific, professional, commer- 
cial, industrial and social character. The Leads of the Russian Orthodox 
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Church and other Christian and non-Caristian religious congregations of 
Russian nationality are members of the Council ez officio, should they wish 
to Join it. Amongst other functions, stric;ly defined in its statutes, the Coun- 
cil registers all Russians, non-citizens of tae Union of the Soviet Socialist Re- 
publics, resident in Shanghai, and assists them in obtaining formal passports 
and visas from the Chinese authorities end foreign consuls. It also issues 
to them certificates and papers concerning their family and properzy standings 
and former Russian educational and serviee cuelifications. It certifies trans- 
lations, signatures and documents issued in Russian and by former Russian 
offisial institutions prior to the revolutior ard during the Russian Civil War 
of 1918-1921. 

The present organization of the Council of she United Russian Organization 
at Shanghai and its statutes are far from solving the entire problem of the legal 
status end representation of the Russian communities in China and even in 
Shanghai. However, it is the first serious at«eript on the part of a nationalist 
government to treat this problem in a libere. way, and as such it deserves to 
be put cn record. It may also serve as a 3ev- token of the racial and political 
tolerance of the present Chinese Goverrmeat, in its dealings with the for- 
eigners who do not enjoy extraterritorial rigkts in China. 

Anatot M. KoTENEV 
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August, 1988 

24 and January 9, 1934 Iursg FREE State—Unirer stares. Arrangement for relief from 
double income tax on shipping profts made by exchange of notes. Hz. Agr. Ser., 
No. 56. T.I. B., March, 1934, p. £2. 


October, 1938 
20/27 New ZEALAND—NoRwAY. Exchanged notes regarding commercial relations. 
G. B. Treaty Series, No. 9 (1924). 


December, 1988 i 
5 . Bereran-Luxempure Economic Union—Nex ZEALAND. Signed trade agreement 
at Wellington. G..B. Treaty Series, No. 8 (1234). 


9 GnaEECE—TunkEYy. Signed convention concerning the dissolution of the mixed 
commission for exchange of Greek and Turkish populations. Text: L. N. 0. J., 
April, 1934, p. 389. 


14 . AusrRBALIA— BELGiUM. LExchanzed notes regerding commercial relations. G. B. 
Treaty Series, No. 5 (1984). 
19. Great Brirarin—Pouanp. Exehanged ratifications of extradition treaty signed 
Jan. 11,1932. G. B. Treaty Series, No. 10 (1934). 
20 Brazi-—Urvueuay. Exchenged ratifications cf convention on interchange o? pro- 
. fessors and students, signed a: Montevideo zug. 1, 1921. P. A. U., June, 1934, 
p. 451. j 


20 Brazir—Urvuaeuay. Exochanged ratifieations oz treaty of commerce and navigation, 
signed Aug. 25, 1983. P. A. U., June, 1934, p. 450. 


January, 1934. l 
5 Inpra—Jaran. Commercial agreement arrenged at meeting of representatives of 
both countries in Delhi. Text of procès vertzux: Europe, March 3, 1934, p. 230. 


21/27 France—Mxxtco. Exchanged notes regardirg acceptance of arbitral award of 
. King of Italy of Jan. 23, 1931, in Clipperton Idand case. Text: Boletin oficial de la 
Sec. de Rel. Ext. (Mexico), March, 1934, pp. 1-8. 
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20:0 March 24 DISARMAMENT CONFERENCE. On Jar. 29, memorandum on disarmament 
issued by Great Britain, France, Germany and Italy was published as British white 
paper, Cmd. 4512. Further memorandum on disarmament, Feb. 14-April 17, 
published as Cmd. 4559. G. B. Misc., No. Zand 5 (1934). On March 2, the reply 
of the United States of Feb. 16 to British memorandum of Jan. 29 was made 
public. Text of British memorandum and United States reply: Press releases, 
March 3, 1934, p. 109. On March 9 and 24, documents concerning date of resump- 
tion of the work of the conference and corrzspondence between the President and 
the Governments of the United Kingdom, France, and Italy, were published as 
Conf. D. 166 and 166(a). Summary: L. N. M. S., March, 1934, p. 66. 


Februare, 1934 
13 FINLAND—Unrrep Sratres. Treaty of frierdship, commerce and consular rights 
signed Feb. 13, 1934. Text: Cong. Rec., May 17, 1934, p. 9234. 


17 AUSTRIAN INDEPENDENCE. Great Britain, France and Italy issued joint declaration 
stressing their agreement on necessity of preserving independence of Austria. 
Text of British foreign Office statement on Austrian independence: N. Y. Times, 
Feb. 18, 1934, p. 1. i 

17 Esronra—Larvia. Signed agreement in Riga for coöperation at international 
conferences, representation by a common delegation, and set up of a permanent 
council of the states to coérdinate their legislation. B.I. N., March 1, 1934, p. 32. 


21 GZRMANY—HuwGARY. Signed supplementery trade treaty, revising agreement of 
1981. B.I. N., March 1, 1984, p. 30. 


2- TorKker—Unirep STATES. Extradition treaty signed at Lausanne Aug. 3, 1923, 
ratified by President Roosevelt. T. 7. B., Feb., 1934, p. 10. N. Y. Tames, Feb. 
6, 1934, p. 5. 


22 to March 12. CxAco Dispore BETWEEN BonrviA AND PARAGCAY. On Feb. 22, League 
of Nations Chaco Commission made proposals for arbitration to Bolivia and Para- 
guay in the form of a draft peace treazy. Text: N. Y. Times, March 5, 1934, p. 8. 
L. N. M. S., Feb., 1934, p. 81. Text of replies: L. N. M. S., March, 1934, p. 08. 
On March 12, Chaco Commission announced its abandonmen: of peace efforts. 
Text: N. Y. Times, March 13, 1934, d. 8. 


24 GERMANY—PoLAND. Exchanged ratifisations of nonaggression pact signed Jan. 26, 
1934. B.T. N., March 1, 1934, p. 33. 


28 . FRANCE—SWEDEN. Signed trade agreement in Stockholm. B. I. N., March 15, 
1934. 


Marck, 1934 
1-8 Mancuuxvuo. Henry Pu Yi enthroned as Emperor Kang Teh on March 1. N.Y. 
Times, March 1, 1984, p. 1. On Marzh 3, Manchukuo was recognized by Salvador, 
first state, beside Japan, to take such action. N. Y. Times, May 22, 1934, p. 11. 


3  Denmark—Germany. Signed commercial agreement inCopenhagen. N.Y.Times, 
March 4, 1934, p. &. 


7 GERMANY-——POLAND. Signed agreement in Warsaw for “normalization” of com- 
mercial relations, effective on March 15. It provides for cancellation of super- 
tariffs and special trade restrictions :mpcsed by both countries. Times (London), 
March 8, 1934, p. 11. Cur. Hist., May, 1984, p. 241. 


9 . Ponagp—UwrirED States. Exchanged notes by which Free City of Danzig became 
a contracting party to treaty of friendship. commerce and consular rights between 
United States and Poland signed June 15, 1931. Press releases, March 17, 1934, 
p. 141. Text: U. S. Treaty Series, No. 865; this JOURNAL, Supplement, p. 124. 
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13 FRaNcE—PortTuGaL. Signed eammerzia! agreement. Le Temps, March 15, 1934. 
C. S. Monitor, May 3, 1934, p. 5. ij 


14 COLOMBIA—VENEZUELA. Exchanged netes according to which a commercial agree- 
ment went into effect. P. A. U., June, 1934, p. 451. 


16 FBRANCE—NETHERLANDS. Signed commercial agreement. B. J. N., March 29, 
1934. 


17 Avsrrra—Huncary—Iraury. Representatives of the three governments signed 
three protocols in Reme. Protocol I is & political agreement described as con- 
stituting the framework withir which the two economic accords, Protocols II and 
III, have been concluded. T.T. B., April, 1964, p. 4. Tames (London), March 19, 
1934, pp. 14-15. N.Y. Times, Marca 13, 1984, p. 1. Contemp. R., May, 1934, p. 
615. Text: T. 7. B., April, 1934, pp. 26-28. 


17 . AusrkiA—lTmALY. Signed protozol, complemertazy to the protocol between Italy, 
Austria and Hungary for the development of economic relations. Text: T. J. B., 
April, 1934, p. 27. e 

17 . Cune-—PEmnv. Signed a treaty “liquidating pending obligations of the two coun- 
tries derived from the Lima tresty and tke complementary protocol of Jure, 1929," 
wich settled the Tacna-Arica dispute. N. F. Times, March 18, 1934, p. 24. 


17  PERMANaNT COURT or INTERNATIONAL Justicz. Gave judgment in Lighthouses 
case between France and Greese. Summary: L. N. M. S., March, 1924, p. 79. 
Text: Publications of P. C. I. J., Ser. A/B, No. 02. 


18 FRaANcE— GREECE. Signed commercial agreement. B. I. N., March 29, 1934. 


20 . PosranL CoNaREss. Universal postal congress closed at Cairo with the signing of 
final acts renewing the conventions and irternational agreements. L’ Union 
posicle, April, 1934. 


21 Great BRrríamN—U. S. S. R. Exchanged ratitications of temporary trade agreement 
signed Feb. 16, 1934, restoring d-plomatie privileges to the permanent Sovist Trade 
Delegation in London. Text: C. B. Treaty Seriea, No. 11 (1984), Cmd. 4567. 


22 . FRANCE—SWITZERLAND. Exchanzed ratifications of treaty of conciliation and srbi- 
tration signed April 6, 1925. T. I. B., April, 1984, p. I. 


23 PERMANENT COURT or INTERNATIONAL Justice. Senate Committee on Foreign 
Relations held hearings on proposed adhesian 10 the court. N. Y. Times, March 
24, 1984, p. 1. 


25 FRANCE—POLAND. Signed provisional trade agreement. B. T. N., March 29, 1934. 


27 BELGIUM—UÜNITED STATES. Arrangement of Oct. 22, 1932, for reciprocal recognition 
of certificates of airworthiness denounced by Belgium. T.T. B., March, 1934, p. 8. 


28 to April 21  GERMANY—U. S. S. R. On March 28, M. Litvinoff proposed a protocol to 
Germany, wherein both governments would urdertake to preserve independence 
of the Baltic States. On April 14, Germany sent rejection of proposal, to which 
M. Litvinoff replied on April 21. Texts: Soviet Union R., May-June, 1934, p. 120. 


29 FRANCE—SWITZERLAND. Signed new commercia! treaty in Berne, to replace that 
of July 9, 1929. B. I. N., April 12, 1934, p. 26. 
29 Great Brrratin—Larvia. Initialed commercial 2g-eement in London. B. I. N - 
April 12, 1984. 
April, 1934 
4 Esrontra—U. S. S. R. Signed new nonazgressiom pact effective till 1945. N. Y. 
Times, April 5, 1934, p. 1. l 
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4 DLarvia—uvU.8.8.R. Signed new nonaggress^n pact to run until 1945. N.Y. Times, 
April 5, 1934, p. 1. 

4  LrruuANIA—U. S. S. R. Signed new norsggression pact to run until 145. N. Y. 
Times, April 5, 1934, p. 1. 


7 Dawzia—UNiTED STATES. Reciprocal ccpyright relations were established by 
Prcelamation No. 2079 by President Roosevelt. Text: T. I. B., April, 1934, p. 14. 


7 FruLAND—U.S.$.R. Signed protocol extending “until the end of 1945" thé validity 
of the pact of nonaggression signed Jan. 21, 19032. T.I. B., April, 1934, p. 2. 


10 DmaRMAMENT CONFERENCE. Bureau of she conference reassembled at Geneva and 
tixed date of May 23 for next meeting of General Commission. Times (London), 
April 10-11, 1934, pp. 13 and 15. Documents of the Bureau meeting: V élkerbund 
(Geneva), April 20, 1934. 


12 CENTRAL AMERICAN Treaty. At the e!cse of the Central American Conference, 
which opened in Guatemala City on Mareh 15, a Central American treaty of 
fraternity and as extradition convention were signed by the five nations. C. S. 
Monitor, May 17, 1934, p. 5. Texts: P A. U., June, 1934, p. 411; La Republica, 
suplemento del Diario oficial (San Salvador’, April 18-19, 1934. 


12 Muntrrions INVESTIGATION. Senate agreed to S. Res. 206, for appointment of special 
committee to investigate manufacture and sale of munitions of war. "Text: Cong. 
Rec., April 12, 1984, p. 6688. Pub. Res. No. 28—78d Cong. Names of members of 
eommittee: Cong. Rec., April 19, 1934, p. 7154. C. S. Monitor, April 19, 1934, p. 1. 


13  DBEFAULTING GOVERNMENTS. Act to protübit financial transactions with any foreign 
government, in default of its obligations to the United States, signed by President 
Roosevelt on April 13. Public No. 161—-"3d Cong. 


14 DENMAREK— UNITED STATES. State Department announced three aviation arrange- 
ments made by exchange of notes: (1) 52erztion of civil aircraft oi the one country 
in territory of the other country; (2) issuance by each country of licenses to na- 
tionals of the other country to pilot civil sireraft; (3) acceptance by each country 
of certificates of airworthiness of aircraft exported from the other country as 
merchandise. Press releases, April 14 1934, p. 209. T. I. B., March, 1934, p. 9. 


1410 May 7 InsuLL Exrrap:tion Cass. On April 14, Samuel Insull was delivered to the 
American embassy in Turkey and arrived in New York on May 7. N. Y. Times, 
May 8, 1934, p. 1. 


17  . Harr—UNrirED SrAvES. President Roosevelt and President Vincent of Haiti issued 
joint statement on result of conversations during latter’s visit. Press releases, 
April 21, 1934, p. 216. C. S. Monitor, May 29, 1934, p. 2. 


17 Jaran’s Potrcy Towarp Cuina. Resta-ement and clarification of pclicy, issued by 
Japanese Foreign Office. Summary: V. F. Times, April 18, 1934, pp. 1 and 12; 
April 29, 1934, IV, 1. Times (London, April 19, 1934, p. 14. 


19-25 EpucartoNAL Frems CowaGnREss. First international congress on educational cinema- 
tography held in Rome, with delega:es from 40 countries, including the United 
States. L. N. M. S., April, 1984, p. 91. Coopération intellectuelle, March, 1934, 
No. 38, p. 105. Geneva, May, 1984, p. 52. 


24 Mrxico—Unirrep STATES. Special claims convention and general claims protocol 
signed, covering general and special claims of the United States over which the 
General and Special Claims Commis3-ons were given jurisdiction by conventions 
of Sept. 8, 1923, and Sept. 10, 1923, respectively. T.I. B., April, 1934, pp. 19-20. 
N. Y. Times, April 25, 1934, p. 16. Cur. Hist., June, 1984, p. 335. 


570 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


25 Barkan Pacr. Summary of secret protocol a5tached to Balkan pact, signed Feb. 9, 
1934, by Greece, Rumania, Turkey and Yugcslavia made publie. Times (London), 
April 25, 1934, p. 13. N. Y. Times, April 26, 1934, p. 14. Cur. Hist., June, 1934, 
p. 367. 


25  PERSIA—SWITZERLAND. Signed pact oi friendship in Berne. B. I. N., May 10, 
1934, p. 33. 


28-30 Japan’s Poncy Toward Cuina. Oficial translation of second statement of J apan’s 
policy toward China sent to Brizish and United States embassies in Tokyo, pledging 
adherence to Open Door. Text: N. Y. TZmes, April 28, 1934, p. 1. Feature 
erticle on Japanese policy: N, Y. Tines, April 29, 1934, VIII, 1. On April 30, 
Secretary Hull advised Japan, through Ambassador Grew, that United States does 
not recognize modification of treaties by one party only. Text: N. Y. Times, . 
May 1, 1934, p. 1. 


May, 1984 
1 ALIEN PaorERTY Cusropian. Abolished by executive offer of the President and 
functicns transferred to Department of Justice. Text: Cong. Rec., May 1, 1934, 
p. 7999. (House Doc. No. $8?-—738d Cong., 21 sess.) 


1 CONCORDAT WITH Atstria. Text of ccncordat was published, accompanied by a 
protocol respecting choice of arehbisho» or otter prelates. B.I. N., May 10, 1984, 
p. 36. 


1 GegRMANY—YugOSLAVIA. Signed new trade treaty effective June 1, to take place of 
modus vivendi signed June 29, 1983. N. Y. Times, May 4, 1984, p. 13. 


1 PHILIPPINE INDEPENDENCE Acer. Legislature of Philippine Islands voted acceptance 
of Act of Congress, signed by President Hoossvelt on March 31, providing for in- 
dependence, effective 1945. Public No. 127—73d Cong. N. Y. Times, May 1, 
1934, p. 1. Text of concurrent resolation af 9th Philippine Legislature: Press 
releases, May 5, 1934, p. 248. 


4 lo June 4 Saar VALLEY PLEBISsCITE. League of Netions committee of three appointed 

on May 4 to draft regulations. Members: Sarah Wambaugh, of the United States, 

Bindo Galli, of Italy, and L. A. Nypels, of Holland. N. Y. Times, May 5, 1934, 

p.6. Cn June 3, the committee issued its report embodying guarantees agreed to 

by France and Germany for freedom cf vote and protection of voters. Sunday, 

Jan. 18, 1935, was fixed as date of plebiscite, and recommendations made that 

Council should set up a Plebiseits Commission of three members to supervise the 

vote and a supreme plebiscite tribunal to decide questions in dispute. On June 4, 

- the Council adopted the report. N. Y. Times, Sune 4-5, 1934, pp.8and15. Times 
(London), June 4-5, 1934, pp. 14 and 13. 


5 DErFAuLTING Governments. The Attorrev General of the United States ruled 
-that Great Britain, Italy, Czechoslovakiz, Latvia and Lithuania are not in default 
because shey have made token payments. Russia is held in dezault because debts - 
owed by previous Russian Governments have act been paid. No mention made 
of other nations. U.S. News, May 7, 1934, p. 6. - Text: Press releases, May 5, 

1934, p. 259. 


5 — FRANCE—LATVIA. Signed supplementary trede £greement in Riga. B.T. N., May 
10, 1934, p. 30. 


5 PornaANp—U. S. S. R. Nonaggression past of 1982 extended until end of 1945. 
N. Y. Times, May 6, 1934, p. 24. Text of prozocol: Soviet Union R., May-June, 
1934, p. 119. 
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14 


14 
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RUBBER AGREEMENT. The United Kingdom, India, France, Netherlands and Siam 
signed agreement in London to regulate production and export of rubber. Times 
London), May 8, 1934, p. 16. N. Y. Times, May 13, 1984, VIII, 5. On May 8, 
she International Rubber Regulation Committee held its first meeting in London. 
B. I. N., May 10,1934, p. 26. Text: G. B. Treaty Series, No. 12 (1934), Cmd. 4583. 


M-xED Ciarms Commission (United States and Germany). Notes exchanged be- 
sween Secretaxy Hull end Ambassador Luther confirmed statement that commis- 
sion has disposed of all cases on its calendar, except one individual claim and re- 
Jearings granted on Kingsland and Black Tom sabotage cases. List of awards on 
May 8: N. Y. Times, May 9, 1934, p. 3. Press releases, May 12, 1984, p. 279. 


FrFANCE—GREAT Britain. Exchanged notes on & provisional modus vivendi to 

. zontinue 1882 convention in force, pencing conclusion of trade treaties to replace 

denounced convention of Jan. 26, 1826, and Feb. 28, 1882. B. I. N., May 24, 1934, 
3. 17. G. B. Treaty Series, No. 12 (1931), Cmd. 4590. 


CHINA AND THE LEAGUE OF Nations. Text cf Dr. L. Rajchman’s report on League 
zoóperation with China, dated April 30, 1934, issued at Nanking end Geneva. 
Text: League Doc. C. 157. M. 66. 1934. Text (in part): China Weekly Review, 
May 19, 1934, p. 475. 


JAPAN—UnuauaY. Signed treaty of commerce and navigation at Montevideo, 
providing reciprocal most-favored natior treatment. B.I. N., May 24, 1934, p. 21. 


Feance—Braziu. Signed trade agreement in Rio de Janeiro. ee (London), 
May 14, 1934, p. 13. B. I. N., May 2s, 1984, p. 12. 


WHEAT ADVISORY COMMITTEE. Conference in London adjourned because of Argen- 
tina’s refusal to approve plan for minimum prices for export wheat. Subcommittee 
will make new recommendations to member governments before next session in 
London on June 27. Times (London), May 12, 1934, p. 12. N.Y. Times, May 12, 
1984, p. 9. 


Caco Dispute BETWEEN BoLiviA AND Paraguay. Chaco Commission issued 
report proposing drastic control over arms in Gran Chaco war zone. Summary: 
N. Y. Times, May 13, 1984, pp. 1, 12. Tines (London), May 14, 1934, p. 13. 


R3MaNiA— TunkEgy. Exchanged ratifications of treaty of friendship and conciliation 
of Oct. 17, 1933. B. I. N., May 24, 1984, p. 27. 


ARABIA—YEMEN. A truce was agreed upon and permanent peace is to be negotiated 
at Taif, Arabia, in boundary dispute betw2en the King of Saudi Arabia and the 
Imam Yahia of Yemen, which led to outbreak of hostilities on March 22, 934. 
C. S. Monitor, May 14, 1934, p. 1. Cur. Hist., June, 1934, p. 375. 


AJsrRIA—HuNGARY. Signed commerciel agreement in Rome. Timzs (London), 
May 15, 1934, p. 15. N. Y. Tomes, May 15, 1934, p. 9. 


AczsTRIA—[ITALY. Signed commercial ag-eerient in Rome. Times (London), May 
15, 1934, p. 15. N. Y. Times, May 15. 1934, p. 9. 


HuNGARY—lITALY. Signed commercial azreement in Rome. Times (London), May 
15,1934, p. 15. N.Y. Times, May 15, 1934, p. 9. 


L2aGuE oF Nations CouwcIL. Openec 79th session for consideration of Chaco 
dispute, Saar plebiscite, Liberia, etc. N. Y. Times, May 15, 1934, p. 12. Times 
(London), May 15, 1934, p. 16. 
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INTERNATIONAL [SR VESEONE: : 


AGRICULTURAL MorrTGAGE CREDIT Co. Geneva, May 21, 1931. : 
Retifications deposited: Greece, Latvia, Polang, Rumania, Switzerland, Yugoslavia. 
a MB B. , Feb., 1934, p. 19. 


AIRORAPT Arr ACHMENT. Rome, May 29, 1923. 
Signatures (25 countries): T. 7. B., Feb., 1984, p. 20. | 
Hungary. T.I. B., March, 1994, p. 10. : : 


AIRCRAFT LIABILITY TO Tarp PARTIES OX TEE SURFACE. "ins May 29, 1933. 
Signatures (23 countries): T. T. B., Feb., 1984, p. 21. 
Hungary, Norway, Poland. T. 2 1 B., March, 1984, p. 1. 


Am Trarric. Warsaw, Oct. 12, 1929. 
Promulgation: Mexico. T. I. B., March, 1934, p. 3. 
Text: T. I. B., March, 1934, p. 17. This JouzNar, Supplement, p..84 


Aurens Srarus. Havana, Feb. 20, 1928. . 
Ratification deposited: Chile. T. I. B., March, 1934, p. 6. 


ARGENTINE Anti-War Pact. Rio de Janeiro, Oct. 10, 1933. 
Adhesions deposited: 
Bolivia, Colombia, Costa Rica, Cube: El Salvecor, Ecuador, TN Haiti, Hon- 
duras, Nicaragua, Panama and Venezuela. April 27,1934. T. J. B., April, 1934, 
. p. 2. N. Y. Times, April 28, 1934, p. 6. 
Italy. - March 14, 1984. T. I. B., March, 1984, p. 8. , 
Text: This JOURNAL, Supplement, p. 79. 


t 


AUSTRIAN Loan ProrocoL. Geneva, July 15, 1982 | 
Signature: Czechoslovakia. L. N. O. J., March, 1934. | 
Ratification: Netherlands. Feb. 20,1934. L. N.O. J:, April, 1934. 


Bargan Pacr or Non-Aacression. Athens, Feb. 9, 1934. . 
Ratifications: 
Turkey. March 7, 1934. B.I . N., March 15, 1334, p. 25. 
Greece. April 2, 1034. B. 7. N., April 12, 1934, p. 21. 


BILLS or ExcHANGE AND Promissory Noras. Confict of Laws. Convention and Proto- 
eol. Geneva, June 7, 1930. 
Accession: Monaco. L. N.O. J., March, 1€34. 


Brits or ExcEANGE AND Promissory Nores. Stemp Laws. Convention and Protocol. 
Geneva, June 7, 1930. i 
Accession: Monaco. L. N. 0O. J., March, 1934. 


Binus or ExcHawGE AND Promissory Nores. Uniform Law. Geneva, June 7, 1930. 
Accession: Monaco. L. N. O. J., March, 1934. 


CuzEcKks. Conflict of Laws. Convention and Protocol. Geneva, March 19, 1931. 
Ratification: Netherlands. April 2, 1834. £. N. O. J., April, 1934. 


CnuEcks. Stamp Laws. Convention and Prozocol. Geneva, March 19, 1931. 
Ratification: Netherlands. April 2, 1934. L. N. O. J. : April, 1984. 


Cuzgcks. Uniform Law. Convention and Prctocol. Geneva! March 19, 1931. 
Ratification: Netherlands. April 2, 1934. L. N.9O. J., April, 1934. 


COUNTERFEITING. Geneva, April 20, 1929. 
Adhesion: Danzig. T. I. B., April, 1934, p. 16. 
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Froms or EDUCATIONAL CHARACTER. Geneva, Ocz. 11, 1938. *. 
Signatures: | 
Egypt, France, Rumania. L. N.O. J., March, 1934. 
Belgium, Denmark, Hungary, Monaco. Norway. L. N. 0. J., April, 1934. 
United States. April 10, 1934. Press releases, Ap-il 14, 1984,p. 194. T.I. B., April, 
1934, p. 5. 


IwTER-ÁMERICAN ARBITRATION TREATY. Washingzcn, jan. 5, 1929. l 
Ratification (with reservation): Honduras. Feb. 14, 1984.4, T. I. B., Feb., 1934, p. 1. 


Lramrsurips. Lisbon, Oct. 23, 1930. | . 
Ratification deposited: Yugoslavia. T. I. B., Feb., 19%, 5. 25.  L.N. OO. J., March, 1934. 


Loan Lins Convention. London, July 5, 1930. 
Accession: Yugoslavia. T. I. B., March, 1934, p. 14. 


Maritime Vonreages. Brussels, April 10, 1926. 
Ratification deposited: Norway. T. I. B., Feb., 1924, p. 25. 


Maritime Ports RÉGIME. " Convention and Statute Geneva, Dec. 9, 1923. 
Accession: Mexico. March 5,1934. L. N. OO. J., April, 1934. 


Moror Vences Taxation. . Geneva, March 30, 1€31. 
Ratification: Netherlands. L. N. O. J., March, 1934. 


Narcotics. Geneva, July 13, 1931. 

Adhesions: 

Australie (including Papua, Norfolk Islands, and_mandated territories of New Guinea 
and Nauru). T. J. B., Feb., 1934, p. 18. L. H. 5. J., March, em 

Iraq. T.I. B., April, 1934, p. 6. 

Ratifications: 
Hondura:. T. I. B., March, 1934, p. 6. 
Siam. I. N.O.J., April, 1934. T. I. B., April, 1934, p. 6. 


. NATIONALITY (of Stateless Russians, Armenians, etc.). Geneva, Oct. 29, 1933. 
Signatures: Clunet, Dec., 1933, p. 1161. L. N. M. 3, Oct., 1933, p. 223. 


Orrom CONVENTION. Geneva, Feb. 19, 1925. 
Ratification. Honduras. T. I. B., March, 1934, p. 6. 


Oprom Smoxina. Bangkok, Nov. 27, 1981. 
Ratification: Portugal. L. N.O. J., March, 1934. 


Pan American Union. Habana, Feb. 20, 1928. 
Ratification deposited: Chile. March 12, 1934. T.I. B~ March, 1934, p. 3. 


POSTAL UNION OF THB AMERICAS AND Spain. Madrid Nev. 10, 1931. 
Denunciation: Argentina. T. I. B., March, 1934, p. 14. 


Prisoners OF Wan, Geneva, July 27, 1929. | 
Ratification deposited: Germany. Feb. 21, 1934. T. 7. B., March, 1934, p. 4. 


Puse Hesar OrricE. Rome, Dec. 9, 1907. 
Adhesion: Iraq. T.I. B., April, 1934, p. 5. 


Rapio COMMUNICATIONS REGULATIONS AND PnoTOCOL. Madrid, Dec. 10, 1932. 
Adhesion: Bulgaria. T. I. B., Feb., 1934, p. 26. 
Rattfications. 
Albania, Australia, Bolivia, Danzig, Denmark, Estonia, France, Levant (Bieten), 
Japan, LToroeco, Switzerland. T. J. B., March, 1934, p. 16. 
Austria, Greece, Irish Free State, XYusodlavis. T. I. B., April, 1984, p. 18. : 
United St£tes. N. Y. Times, May 6, 1924, II, 1. 
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Ratificaitons deposited: 
Belgium. T.I. B., Jan., 1984, p. 30. 'Ozechoslevakia, Finland, Netherlands, Vatican. 


T, I. B., Feb., 1934, p. 27. 


Rapio Protocon, Eurorsan. Madrid, Dec. 10, 1932. 
Ratification: Belgium. T. I. B., March, 1934, p. 16. 
Ratifications deposited: 
Belgium. T. I. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netherlands, Vatican. T. J. B. Feb., 1934, p. 27. 
Morocco. T. J. B., March, 1934, p. 15. 


Rep Cross. Geneva, July 27, 1929. 
Ratifications deposited: 
Germany. Feb. 21, 1934. T.I. B., March, 1984, p. 4. 
Turkey. March 10, 1934. T.I. B. ., Adril, 1924, p. 3. 


REFUGEES’ Stratus. Geneva, Oct. 28, 1935 
Signatures: + 
Egypt. L. N.O. J., March, 1934. 
Bulgaria (with reservations). L. N. O. J., April, 1934. 


RENUNCIATION OF Wak. Paris, Aug. 27, 1028. 
Adhesion: Brazil. Feb. 20, 1984. T.I 3., Feb., 1934, p. 3. 


Roap SzaNALS. Geneva, March 30, 1931. 
Ratification: Netherlands. Z. N. O. J., March, 1934. 


SarETY AT SEA. London, May 31, 1929. 
Ratification deposited: Irish Free State. T.I. B., March, 1934, p. 7. 


SANITARY CONVENTION FOR Arr NavigATiGN. Rome, April 29, 1932 (Opened for signature 
at The Hague, April 12, 1933). 
Signatures: 
12 countries. T.T. B., March, 1934, p. G. Un:tsd States (with reservations). April 6, 
1934. T.I. B., April, 1934, p. 6. Press releases, April 28, 1934, p. 226. 


SurPowNERS' LiaginrrY. Brussels, Aug, 25, 1024. 
Ratification deposited: Norway. T. I. 3., F2b., 1984, p. 25. 


SILVER AGREEMENT. London, July 20, 1933. 
Ratifications: Peru and Spain.. (These retificaticns completed the necessary action by all 
governments signatory to the agreement, which therefore became effective on April 
24, 1934.) T. I. B., April, 1934, p. 27. 


TanreF Truce. London, Mey 12, 1933. 
Denunciations: 
Honduras. Jan. 18,1934. T. I. B., Feb., 1634, p. 23. 
Japan. March 16,1984. L.N. d. April, 2 1984, p.409. T.I. B., April, 1984, p. 14. 


TELECOMMUNICATIONS ConvenTION. Madrid, Dec. 10, 1932. 

Adhesion: Bulgaria. T. I. B., Feb., 1934, p. 26. 

Ratification: Japan. T. I. B., Jan., 1684, p. 30. 

Rattfications deposited: 
Belgium. T. J. B., Jan., 1984, p. 80. . 
Czechoslovakia, Finland, Netherlands, Vaticar. T. J. B., Feb., 1984, p. 27. 
Denmark, Morocco. T. T. B., March, 1934, p. 15. 
Austria, Canada, Iceland, Japan, New Zealand. T. I. B., April, 1934, p. 17. 
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TELEGRAPH REGULATIONS AND PROTOCOL. Madrid, Deo. 10, 1932. 
Adhesion: Bulgaria. T. I. B., Feb., 1931, p. 20. 
Ratifications: 
Albania, Australia, Bolivia, Danzig, Denmark, Estonia, France, Levant (States), Japan, 
Morocco, Switzerland. T. I. B., March, 1934, p. 16. 
Austria, Greece, Irish Free State, Yugoslavia. T. I. B., April, 1984, p. 18. 
Rattfications deposited: , 
Belgium. T. 7. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netserlands, Vatican. T J. B., Feb., 1934, p. 27. 


TELEPHONE REGULATIONS AND PROTOCOL. Madric, Dec. 10, 1932. 
Adhesion: Bulgaria. T. I. B., Feb., 1934, p. 26. 
Ratifications: 
Danzig, Denmark, Estonia, France, Japan, Morocco, Switzerland. T. J. B., March, 
1934, p. 16. 
Austria, Greece, Irish Free State, Yugcslavia. T. J. B., April, 1934, pp. 17-18. 
Ratifications deposited: ° 
Belgium. T. I. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netherlands, Vatican. T.T. B., Feb., 1934, p. 27. 
Morocco. T.I. B., March, 1934, p. 15. 


Trane RESTRICTIONS. Convention and Protocol. Ceneva, Nov. 8, 1927. Supplementary 
agreement. Geneva, July 11, 1928. 
Denunciation: Japan (as of June 30, 1934). L. N. O. J., April, 1984. T. 7. BS April, 
1834, p. 14. 


UNIVERSAL PosrAL Union. London, June 28, 1929. 
Ratzfications: ——— 
Dominican Republic. T. I. E., Feb., 1984, p. Ze. 
Chile. T. J. B., March, 1934, p. 15. 


Werrtcur oF PACKAGES ON VESSELS. Geneva, June 21, 1229. 
Ratification: Czechoslovakia. March 26, 1934. L N.O.J., April, 1934. 


Wuating. Geneva, Sept. 24, 1931. 
Ratification deposited: Yugoslavis. Jan. 16, 1934. T.I. B., Feb., 1984, p. 24. 


Waite Suave TRADE (Women of Full Age). Geneva Oct. 11, 1938. 
Signatures: m 
Monaco. L. N.O. J., March, 1934. 
Bulgaria, Chile, Hungary, Latvia. L. N.O. J., Apri, 1984. 
WorEMEN’S COMPENSATION FOR OCCUPATIONAL DisEssE:. Geneva, June 10, 1925. 
Ratification: Italy. Jan.22,1984. T.I. B., Feb., 1934, p. 24. L. N. O. J., Maren, 1934. 


M. ALICE MATTHEWS 


JUDICIAL DECISIONS 
SUPREME COURT OF THE UNITED STATES 


THE Principauity OF Monaco, Plaintiff, v. THE STATE or MISSISSIPPI, | 
Defendant 


Motion for leave ta file declaration 
May 21, 1954 


Relying upon the provisions of Sec. 2, Ars. III, of the Constitution o? the United 
: States and the absence of any qualification i in the 11th Amendment requiring the con- 
sent of a State in the case of a suit by a foreign state, the Pfincipality of Monaco asked 
leave to bring suit against the State af Mississippi upon bonds issued by the State and 
alleged to be the absolute property of the Principahty. 

Bezore the Constitution of the United States was sdopted, the States of the Union pos- 
sessed the attributes of sovereignty, including immunity from suits without their con- 
sent. Manifestly the question whether the edoption of the Constitution involved the 
surrender of such immunity when a suit is brought against a State withou; her consent 
by a foreign state, cannot rest upon a mere literal application of the words cf the Consti- 
tution or the letter of the 11th Amendment. 

The establishment of a permanent tribunal to determine controversies between the 
States was a necessary feature of the iormaiion of the American Union. The waiver of 
consent, on the part of a State, which inheres in the acceptance of the Constitution, runs 
to the other States which have likewise accepted the Constitution, and to the United 
Siates as the sovereign which the Constitution creates. We perceive no ground upon 
which it can be said that any waiver of consent by a State of the Union has run in favor 
of a ioreign state. As to suits brought by a foreign state, we think that the States of the 
Union retain the same immunity that they enioy with Tespeet to suits by individuals, 
whether citizens of the United States or citizens or subjects of a foreign stete. The for- 
eign state enjoys a similar sovereign immunity, and without her consent cennot be sued 
by a State of the Union. 


We conclude that the Principality of Monaco, with respect to the right to maintain 
the proposed suit, is in no better case than the dorars of the bonds, and that the applica- 
tion for leave to sue must be denied. . 

Mr. Chief Justice Hucuess delivered the opinion of the court. 

The Principality of Monaco asks leave to bring suit in this court against 
the State of Mississippi upon bonds issued by the State and alleged to be the 
absolute property of the Principality. 

The proposed declaration sets forth four causes of action. Two counts 
are upon bonds known as Mississippi Flanters’ Bank Bonds, dated March 1, 
1833, the first count being upon eight bonds cf $1000 each, due March 1, 1361, 
and the second count upon two bonds of $1000 each, due March 1, 1866, all 
with interest at six per cent. per annum. The remaining two counts are 
upon bonds known as Mississippi Union Bank Bonds, the third count being 
on twenty bonds cf $2000 each, dated June 7, 1838, due February 5, 1850, 
and the fourth count upon twenty-five bonds of $2000 each, dated June 6, 
1838, due February 5, 1858, all with interest at five per cent. per annum. In 
each count it was alleged that the bonds were transferred and delivered to 
the Principality at its legation in Paris, France, on or about September 27, 
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1933, as an absolute gift. Accompanying the declaration and made a part of 
it is a letter of the donors, dated September 26, 1933, stating that the bonds 
had “been handed down from their respective Zamilies who purchased them 
at the time of their issue by the State of Mississippi"; that the State had 
“long since defaulted on the principal and interest of these bonds, the holders 
of which have waited for some 90 years in the hope that the State would 
meet its obligations and make payment"; tkat the donors had been advised 
that there was no basis upon which they could maintain a suit against Missis- 
sippi on the bonds, but that “such a suit could orly be maintained by a foreign 
government or one of the United States”; and that in these circumstances the 
donors were making an unconditional gift cf the bonds to the Principality 
to be applied “to the causes of any of its charities, to the furtherance of its 
internal development or to the benefit of its citizens in such manner as it may 
select." ° 

The Stete of Mississippi, in its return to tae rule to show cause why leav2 
should not be granted, raises the following okjections: (1) that the Principal- 
ity of Monaco is not a “foreign state" within the meaning of Section 2, Arti- 
ele TIT, of the Constitution of the United Stetes, and is therefore not author- 
ized to bring a suit against a State; (2) that the State of Mississippi has not 
consented and does not consent that she >e sued by the Principality of 
Monaco end that without such consent the State cannot be sued; (3) that 
the Constitution by Section 10, Clause 3, Article. I,.“forbids the State cf 
Mississippi without the consent of Congress io enter into any compact or 
agreemen- with the Principality of Monaco, and no compact, agreement ar 
contract has been entered into by the State wizh the Principality”; (4) that 
the proposed litigation is an attempt by the Principality “to evade the prc- 
hibitions of the Eleventh Amendment of the Constitution of the United 
States"; (5) that the proposed declaration does not state a controversy which 
is “justiciable under the Constitution of the United States and cognizable 
under the jurisdiction of this court”; (6) thet the alleged right of action “has 
long since been defeated and extinguished” by reason of the completion of the 
period of limitation of action prescribed by th= statutes of Mississippi; that 
the plaintiff and its predecessors in title have been guilty of laches, and that 
the right of action, if any, is now and for a long time has been stale. 

The State contends that the holders of her bonds had a statutory right to 
sue the State by virtue of the Act of Februery 15, 1833 (Hutchinson's Code, 
1798-1848, Chap. 54, Art. 11, Sec. 1; State v. Johnson, 25 Miss. 625); that 
by the operation of a constitutional amendment in 1856 abolishing the Su- 
perior Ccurt of Chancery, and until the acoption of the Code of 1871, tke’ 
State hac no statutory provision authorizing suits against her (Whitney v. 
State, 52 Miss. 732); that the Code of 1871 “Sec. 1573) provided that the 
State might be sued and that code had no statute of limitations in respect to 
bonds or contracts under seal; that a limitati of seven years as to actions 
upon suca obligations was imposed by the Ast of April 19, 1873 (Laws of 
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1873, Chap. 26) and that the statute of limitations against the bonds in ques- 
tion began to run on that date; that the right tc sue the State conferred by the 
Code of 1871 was taken away by the Code of 1880 which became effective on 
November 1st of that: year (Gulf Export Co. v. State, 112 Miss. 452); that 
meanwnile, in 1876, the Constitution cf the State was amended so as to pro- 
vide that the State should not “assume, redeem, secure, or pay any indebted- 
ness or pretended indebtedness claimed to be due by the State of Mississippi, 
to any person, association or corporation whatsoever, claiming the same as 
owners, holders or assignees of any bond or bonds, now generally known as 
Unicn Bank Bonds, or Planters’ Bank Bonds,” that this provision was incor- 
porated in the Constitution of 180 (Sec. 258), and that since its adoption no 
foreign state could accept the bonds in question as a charitable donation in 
good faith. 

In reply to these objections, the Principality asserts that she is a foreign 
state recognized as such by the Government of the United States; that the 
consent of the State of Mississipoi 1s not necessary to give the court juris- 
diction; that the obligazion of zhe State of Mississippi to pay her bonds 1s not 
an agreement or a compact with a foreign Power within Section 10, Clause 3, 
Article I, of the Constitution; thas the action is not a subterfuge to evade the 
Eleventh Amendment; that the cause of action is justiciable; that no statute 
of limitations has run against the plaintif or its predecessors and that neither 
has been guilty of laches. Upon the last-mentioned points the Principality 
urges that under the provisions of the statutes of Mississippi, holders of her 
bonds never had an enforceable remedy which could be said to be barred by 
the running of any state statute of limitations, and that the Principality will 
be prepared in the course of the suit to meet the defense of laches by showing 
the history of the efforts cf the holders of the bonds to procure payment. 

These contentions have been presented in oral argument as well as upon 
briefs. We find it necessary to deal with but one, that is, the question 
whether this court has jurisdiction to entertain a suit brought by a foreign 
state against a state without her consent. That question, not hitherto deter- 
mined, is now definitely presented. 

The Principality relies upon the provisions of Section 2 of Article III of 
the Constitution of the United States that the Judicial power shall extend to 
controversies “between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects” (Clause one), and that in cases “in which a State shall 
be Party" this court shall have original jurisdiction (Clause two). The 
absence of qualification requiring the consent of the State in the. case of a 
suit by a foreign state is asserted to be controlling. And the point is stressed 
that the Eleventh Amendment of the Constitution, providing that the judicial 
power shall not be construed to extend to any suit against one of the United 
States “by Citizens of nother State, or by Citizens or Subjects of any For- 
eign State," contains no reference zo a suit brought by a foreign state. 

The argument drawn from the lack oi an express requirement of consent 
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to be sued is inconclusive. Thus there is no exoxess provision that the United 

States may not be sued in the absence of consen:. Clause one of Section 2 of 
Article IIT extends the judicial power “to Contzoversies to which the United 
States shall be a Party.” Literally, this includes such controversies, whether 
the United States be party plaintiff or defencani. Williams v. United States, 
289 U. S. 553, 573. But by reason of the established doctrine of the im- 
munity of the sovereign from suit except upon consent, the provision ol 
Clause one of Section 2 of Article ITI does not authorize the maintenance ot 
suits against the United States. Williams v. United States, supra; compare 
Cohens v. Virginia, 6 Wheat. 264, 411, 412; .Vinnesota v. Hitchcock, 185 
U. S. 373, 384, 386; Kansas v. United States, 204 U. S. 331; 341, 342. And 
while Clause two of Section 2 of Article III gives this court original jurisdic- 
tion in those cases in which “a State shall be Party,” this court has no juris- 
diction of a suit by a State against the Unitec States in the absence of con- 
sent, Kansas v. United States, supra. Clause two merely distributes the 
jurisdiction conferred by Clause one, and dea.s with cases in which resort may 
be had to the original jurisdiction of this court in the exercise of the judicial 
power as previously given. Duhne v. New Jersey, 251 U. S. 311, 314. 

Similarly, neither the literal sweep of the words of Clause one of Section Z 
of Article III, nor the absence of restriction in the letter of the Eleventh 
Amendment, permits the conclusion that in all controversies of the sort de- 
scribed in Clause one, and omitted from the words of the Eleventh Amend- 
ment, a State may be sued without her consert. Thus Clause one specifically 
provides that the judicial Power shall extenc “to all Cases, in Law anc 
Equity, arising under this Constitution, the Laws of the United States, and 
Treaties made, or which shall be made, under their Authority.” But, al- 
though a case may arise under the Constitution and laws of the United States, 
the judicial power does not extend to it if th» suit is sought to be prosecuted 
against a State, without her consent, by ons o4 her own citizens. Hans v. 
Louisiana, 134 U. S. 1; Duhne v. New Jersey, supra, p. 311. The require- 
ment of consent 1$ neoasencily implied. The State has the same immunity 
in case of a suit brought by a corporation creetei by Act of Congress. Smith 
v. Reeves, 178 U.S. 486. Yet in neither case s the suit within the express 
prohibition of the Eleventh Amendment. Azgain, the Eleventh Amend- 
ment mentions only suits “in law or equity”; -t Coes not refer to suits in admi- 
ralty. But this court has heid that the amendment does not “leave open a 
suit against a State in the admiralty jurisdiecàon by individuals, whether 
its own citizens or not." Hx parte State of New York, No. 1, 256 U.S. 490. 
498. 

Manifestly, we cannot rest with a mere literel application of the words of 
Section 2 of Article III, or assume that the lester of the Eleventh Amendment 
exhausts the restrictions upon suits against now-consenting States. Behind 
the words of the constitutional provisions are postulates which limit anc 
control. There is the essential postulate that he controversies, as contem- 
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plated, shall be found to be of a justiciable character. There is a]so the postu- 
late that States of the Union, still possessing attributes of sovereignty,’ shall 
be immune from suits, without their consent, save where there has been “a 
surrender of this immunity in the plan of the convention.” The Federalist, 
No. 81. The question is whether the pian oi the Constitution involves the 
surrender of immunity when the suit is brought against a State, without her 
consent, by a foreign state. 

The debates in the Constitutional Convention do not disclose a discussion 
of this question. But Madison, in the Virginia Convention, answering ob- 
jections to the ratification of the Constitution, clearly stated his view as to 
the purpose and effect of the provision conferring jurisdiction over contro- 
versies between States of the Union and foreign states. That purpose was 
suitably to provide for adjudication in such cases if consent should be given 
but not otherwise? Madison said: "The next case provides for disputes be- 
tween a foreign state and ane of our states, should such a case ever arise; and 
between a citizen and a foreign citizen or subject. I do not conceive that any 
controversy can ever be decided, in these courts, between an American state 
and a foreign state, without the consent of the parties. If they consent, pro- 
vision is here made." 3 Elliot/s Debates, 533. 

Marshall, in the same convention, expressed-a similar view. Replying to 
an objection as to the admissibility of a suit by a foreign state, Marshall said: 
“He objects, in the next place, to its jur:sdiccion in cortroversies between & 
state and a foreign state. Suppose, says he, in such a suit, a foreign state is 
cast; will she be bound bv the decision? If a foreign state brought a suit 
against the commonwealth of Virginia, would she not be barred from the claim 
if the federal judiciary thcught it unjust? The previous consent of the par- 
ties is necessary; and, as the federal judiciary will decide, each party will: 
acquiesce.” 3 Elliot’s Debates, 557.3 


1See Briscoe v. Bank of Kentucky, 11 Pet. 257, 321; Darrington v. Bank of Alabama, 
18 How. 12, 17; Beers v. Arkansas, 20 How. 527, 529: In re Ayers, 123 U. S. 443, 505. 

2 There is no question but that foreign states may sue private parties in the federal courts. 
King of Spzin v. Oliver, 2 Wash. C. C. 481; The Sapphire, 11 Wall. 164. In the latter case 
the court said (pp. 167, 168): '*Our own government has largely availed itself of the like 
privilege to bring suits in the English courts in cases growing cut of our late civil war. 
Twelve or more of such suits are enumerated in the brief of the appellees, brought within the 
last five years in the English law, chancery, and admiralty courts. There arè numerous 
cages in the English reports in which suits of foreign sovereigns have been sustained, though 
it is held that a sovereign cannot be forced into ecurt by suit." (Cases cited.) In Kingdom 
of Roumania v. Guaranty Trust Co., 250 Fed. 341, tne court held that the bringing of an 
action by a foreign nation in a court of the United States to recover a deposit placed to ita 
credit in a bank was not a waiver of its immunity as s sovereign from suit by other parties, 
and henee that the court was without jurisciction to perroit the defendant by interpleader to 
substitute as defendant another party claiming & lien on the deposit as a creditor of the 
plaintiff. See, also, Columbia v. Cauca Co., 190 U. S. 524; Ez parte Muir, 254 U. S. 522. 

a See Story on the Constitution, sec. 1699; Willoughby on the Constitution (2d ed.), 
gec. 885. 
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Hamilton Jin The Federalist, No. 81, mede -he following emphatic state- 
ment of tke general principle of immunity: 


It is inherent in the nature of sovereignty not to be amenable to the 
suit of an individual without its consenz. This is the general sense and 
the general practice of mankind; and the exemption, as one of the attri- 
butes of sovereigaty, is now enjoyed by the government of every State 
inthe Union. Unless, therefore, there is a surrender of this immunity in 

- the plan of the convention, ; it will remain: with the States, and the danger 
intimated must be merely ideal. The cicumstances which are necessary 
to prcduce an alienation of State sovereignzy were discussed in consider- 
ing the article of taxation and need not be repeated here. A recurrence 
to the principles there established will satisfy us that there is no color 
to pretend that the State governments would by the adoption of that 
plan be divested of the privilege of paying their own debts in their own 
way, ‘ree from evefy constraint but thas which flows from the obligations 
of gocd faith. The contracts between a netion and individuals are only 
binding on the conscience o2 the sovereign, and have no pretensions to a 
compulsive force. They confer no rigkt of action independent of the 
sovereign wil. To what purpose would it be to authorize suits agains; 
States for the debts they owe? How could recoveries be enforced? 
It is evident it could not be done without waging war against the contract- 
ing State; and to ascribe to the federal courts by mere implication, and in 
destruction of a pre-existirg right of the State governments, a power 
which would involve such a consequence would be altogether forced and 
unwarrantable.* 


It is true that, despite these cozent statem2ats of the views which prevailec 
when the Constitution was ratified, the court keld, in Chisholm v. Georgia, 
2 Dall. 419, over the vigorous dissent of Mr. Juszice Iredell,® that a State was 
liable to scit by a citizen of another State or of a foreign country. But this 
decision ersated such a shock of surprise thas she Eleventh Amendment was 
at once proposed and adopted. As the am2adment did not in terms apply 
to a suit against a State by its own citizen, th» court had occasion, when that 
question was presented in Hans v. Louisiana, supra (a case alleged to arise 
under the Constitution of the United States), to give elaborate consideration 
to the app-ication of the general principle 5: tae immunity of States from 
suits brought against them without their consent. Mr. Justice Bradley de- 
livered the opinion of the court and, in view cf tbe importance of the question, 
we quote ab length from that opinion to show tke reasoning which led to the 
decision that the suit could not be maintained. The court said (134 U. S. 
p. 12 e£ seg.): “Looking back from our present standpoint at the decision in 
Chisholm v. Georgia, we do not greatly wonder a; the effect which it had upon 
the country. Any such power as that of autkor-zing the federal judiciary to 
entertain suits by individuals against the Stetes, had been expressly dis- 


* For statements by Madison and Marshall in the Virginia Convention jn relation to the 
ncn-suability of States by individuals, see 3 Elliot’s Debetes, 533, 555. 

5 For comment upon the force of this dissent, see Hans v. Louisiana, 134 U. S. 1, 12, 14; 
Williams v. United States, 289 U. S. 553, 574, 576, 577. 
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claimed, and even resented, by the great deferders of the Constibution, whilst 
it was on its trial before the American people.” After quoting the state- 
ments of Hamilton, Madison and Marshall, the court continued: 


It seems to us that these views of those great advocates and defenders 
of the Constitution were most sensitle and just; and they apply equally 
to the present case as to that then ander discussfon. The letter is ap- 
pealed to now, as it was ther, as a ground for sustaining a suit brought 
by an individual against a Szate. The reason against it is as strong in 
this case as it was in that. It is an attempt to strain the Constitution 
and the law to a construction never imagined or dreamed of. Can we 
suppose that, when the Eleventh An:endroent was adopted, it was under- 
stood to be left open for citizens of a State to ste their own State in the 
federal courts, whilst the idea of suits by citizens of other states, or of 
foreign states, was indignantly repelled? Suppose that Congress, when . 
proposing the Eleventh Ámendmenz, had appended to it a proviso that 
nothing therein contained should or2venz a State from being sued by its 
own citizens in eases arising under the Constitution or laws of the United 
States: can we imagine that it wouid have been adopted by the Stetes? 
The supposition that it would is almost an absurdity on its face. 

The truth is, that the cogrizance of suits and actions unknown io the 
law, and forbidden by the law, was not contemplated by the Constitution 
when establishing the judicis] pewer of the United States. . . . 

The suability of a State without its consent was a thing unknown to 
the law. This has been so often laid down and acknowledged by courts 
and jurists that it is hardly necessary to be formally asserted. It was 
fully shown by an exhaustive exammation of the old law by Mr. Justice 
Iredell in his opinion in Chisholm r. Georgia; and it has been conceded 
in every case since, where the question has, in any way, been presented, 
even in the cases which have gone farthest in sustaining suits against the 
officers or agents of States. 


The court then adverted to observatiors of Chief Justice Marshall in Cohens 
v. Virginia, 6 Wheat. 264, which iavored the argument of the plaintiff in 
error, but as those observations were urnecessary to the decision in the case 
of Cohens, the court was of the opinior that they should not "outweigh the 
important considerations referred to which lead to a different conclusion.” 9 

The same principle of immunity was reiterated and applied by the court, 
upon the authority of Hans v. Lcuisians, in Smith v. Reeves, supra, in decid- 
ing that a federal corporation could rot sue a State without her consent, al- 
though, as we have seen, such a suit was not listed in the specific prohibitions 
of the Eleventh Amendment. | ; 

In the case of South Dakota v. North Carolina, 192 U. S. 286, 318, the court 
observed that the expression in the opinion in Hans v. Louisiana of concur- 
rence in the views announced by Mr. Justice Iredell in his dissenting opinion 
in Chisholm v. Georgia, could not be considered as a judgment of the court, 
in view of the point which Hans v. Louisiana actually decided. But South 
Dakota v. North Carolina did not disturb the ruling in Hans v. Louisiana or 


ë See Missouri v. Illinois, 180 U. S. 208, 240: New Hampshire v. Louisiana, 108 U. S. 76. 
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the principle which that decision applied. Soubh Dakota v. North Carolina 
was a suit by one State against another State and did not present the question 
of the ma:ntenance either of a suit by individuals against a State cr by a 
foreign stete against a State. As a suit by ore State against another State, 
it involvec a distinct and essential principle of the constitutional plan which 
provided means for the judicial settlement of controversies between States oz 
the Union, a principle which necessarily operates regardless of the consent of 
the defendant State. The reasoning of the court in Hans v. Louisiana with 
respect to the general principle of sovereign immunity from suits was recently 
reviewed end approved in Williams v. United States, supra. 

The question of that immunity, in the light oi the provisions of Clause one 
of Section 2 of Article III of the Constitution, is thus presented in several dis- 
tinct classes of cases, that is, in those brought against a State (a) by another 
State of the Union; (b) by the United States; (c) by the citizens of another 
State or by the citizens or subjects of a foreizn state; (d) by citizens of the ` 
same State or by federal corporations; and ʻe) by foreign states. Each of 
these class2s has its characteristic aspect, from the standpoint of the effect, 
upon sovereign immunity from suits, which. aas been produced by the con- 
stitutional scheme. 

1. The establishment of a permanent tribunal with adequate authority to 
determine eontroversies between the States, ir. p. ace of an inadequate scheme 
of arbitration, was essential to the peace of tie Union. The Federalist, No. 
80; Story on the Constitution, sec. 1679. With respect to such controversies, 
the States by the adoption of the Constitution, azting “in their highest sover- 
eign capacity, in the convention of the people," waived their exemption from 
judicial power. The jurisdiction of this court over the parties in such cases 
was thus established “by their own consent and dslegated authority" as a nec- 
essary feature of the formation of a more perfect Union. Rhode Island v. 
Massachusztts, 12 Pet. 657, 720; Louisiana v. Texas, 176 U.S. 1, 16, 17; Mis- 
souri v. Illinois, 180 U.S. 208, 240, 241; Kansas v. Colorado, 185 U. S. 125, 142, 
144; 206 U.S. 46, 83, 85; Virginia v. West Virziria, 246 U.S. 565. 

2. Upon a similar basis rests the jurisdiction of this court of a suit by the 
United States against a State, albeit without she consent of the latter. While 
that jurisdiction is not conferred by the Constitution in express words, it is 
inherent in the constitutional plan. United States v. North Carolina, 136 
U. S. 211; Jnited States v. Texas, 143 U. S. 321, 644, 645; 162 U. 8. 1, 90; 
United States v. Michigan, 190 U.S. 379, 396: Oklahoma v. Texas, 258 U.S. 
574, 581; United States v. Minnesota, 270 U.S 181, 195. Without such a 
provision, és this court said in United States v Texas, supra, "the perma- 
. nence of the Union might be endangered." 

3. To suits against a State, without her consent, brought by citizens of 
another State or by citizens or subjects of a foreign state, the Eleventh 
Amendmen: erected an absolute bar. Superseding the decision in Chisholm 
v, Georgia, supra, the amendment established in effective operation the prin- 
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ciple asserted by Madison, Hamilton, and Marshall in expounfling the Con- 
stitution and advocating its ratifieation. The “entire judicial power granted 
by the Constitution” does not embrace avzhority to entertain such suits in 
the absence of the State's consent. Hx parte State of New York, No. 1, supra, 
p. 497; Missouri v. Fiske, 290 U.S. 1, 25, 2€. 

4. Protected by the same fundamental principle, the States, in the absence 
of consent, are immune from suits brought sgainst them by their own cizizens 
or by federal corporations, although such suis are not within the explicit pro- 
hibitions of the Eleventh Amendment. Hazs v. Louisiana, supra; Smith v. 
Reeves, supra; Duhne v. New Jersey, sugra; Ex parte State of New York, 
No.1, supra. | l 

5. We are of the opinion that the same crineiple applies to suits against a: 
State by a foreign state. The de»ision in Cherokee Nation v. Georgia, 5 Pet. 
1, is not opposed, as it rested upon the determination that the Cherokee 
nation was not a “foreign state" in the sense in which the term is used in the 
Constitution. The question now before us recessarily remained an open one. 
. We think that Madison correctly interpreted Clause one of Section 2 of 
Article III of the Constitution as making provision for jurisdiction of a suit 
against a State by a foreign state in the event of the State's consent but not 
otherwise. In such a ease, the grounds 3f eoercive jurisdiction which are 
present in suits to determine controversies 2etween States of the Union, or in 
suits brought by the United States agairst ‘a State, are not present. The 
foreign state lies outside the structure of the Union. The waiver or con- 
sent, on the part of a State, which inheres in the acceptance of the consti- 
tutional plan, runs to the other States wao have likewise accepted that plan, 
and to the United States as the sovereign which the Constitution creates. 
We perceive no ground upon which it can be said that any waiver or consent 
by a State of the Union has run in favor of a foreign state. As to suits brought 
by & foreign state, we think that the States of the Unicn retain the same im- 
munity that they enjoy with respect to suits by individuals whether citizens 
of the United States or citizens or subjecis of a foreign state. The foreign 
state enjoys a similar sovereign immurity and without her consent may not 
be sued by a State of the Union. 

The question of the right of suit by a foreign state against a State cf the 
Union is not limited to cases of alleged debts or of obligations issued by a 
State and claimed to have been acquired by transfer. Controversies be- 
tween a State and a foreign state may involve international questions in rela- 
tion to which the United States has a sover2izn prerogative. One of the most 
frequent occasions for the exercise of the jurisdiction granted by the Consti- 
tution over controversies between States of the Union has been found in dis- 
putes over territorial boundaries. See Rhode Island v. Massachusetts, supra, 
p.737. Questions have also arisen with rzspect to the obstruction of naviga- 
tion, South Carolina v. Georgia, 93 U. S. 4; the pollution of streams, Missouri 
v. Illinois, 180 U. S. 208; 200 U. S. 496; an= the diversion of navigable waters, 
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Wisconsin v. Ilinois, 278 U. S. 367; 289 U. £. 295, 400. But in the case of 
such s controversy with a foreign Power, a Staze has no prerogative of ad- 
justment. No State can enter “into any in Alliance, or Confederation” 
or, without the consent of Congress, “into any Azreement or Compact with a 
foreign Power.” Const. Art. I, sec. 10. The National Government, by 
virtue of its control of qur foreign relations is ent-tled to employ the resources 
af diplomatic negotiations and to effect such an international settlement as 
may bə found to be appropriate, through treaty, agreement of arbitration, 
cr otherwise. It cannot be supposed that it wes the intention that a con- 
troversy growing out of the action of a State, which involves a matter of 
national concern and which is said to affect injur.ously the interests of a for- 
eign state, or a dispute arising from conflicting claims of a State of the Union 
and a Zoreign state as to territorial boundaries, should be taken out of the 
s»here of international negotiations and adjustment through a resort by the 
foreign state to a suit under the provisions oi Sction 2 of Article ITI. In 
such a case, the State has immunity from suis without her consent and the 
National Government is protected by the provision prohibiting agreements 
batween States and foreign Powers in the absence of the consent of the Con- 
gress. While, in this instance, the proposed suis does not raise a question 
of naticnal concern, the constitutional provision which is said to confer juris- 
diction should be construed in the light of all its epplications. 

We conclude that the Principality of Monaco, with respect to the right to 
msintain the proposed suit, is in no better case than the donors of the bonds, 
and thal the application for leave to sue must be cenied. 

Rule d:scharged and leave denied. 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN AND MEXICO! 
| Davi» Roy? 
(Decision No. 33; Claim Ifo. 106) 
Mexico, D. F., April 24, 1881 


A claim. of a British subject, presented to the Mex:can National Claims Commission, 
decided Ly it, and payment of part of the award accepted by the claimant, is not res 
judicata ander Article 6 of the claims convention between Great Britain and Mexico, 
which prcvides that no claim shall be set aside or rejected on the ground that all legal 
remedies aad not been exhausted prior to the presentation of the claim. 

The Netional Commission was an institution estaboHshzd to examine and decide all 
cleims for compensation for revolutionary-losses and damazes suffered either by Mexican 
citizens o7 by aliens. It seems obvious that the varicus ‘claims conventions were con- 
cluded with Mexico because the foreign governments desired that means of redress of an- 
other character be open to their subjects for the adjustment of their claims. This means 
of redress was found in the International Commission pcssessing a strong neutral element. 

The corvention gave to British subjects a right which they did not possess before the 
national commission. They also recsived a new righ; in so far as the payment of the 


1 Established in accordance with the conventions of Nor. 19, 1926, and Dec. 5, 1930. 
(Printed ir. this JOURNAL, Supplement, Vol. 23 (1929), r- 13, and Vol. 25 (1931), p. 200.) 

2 Reprin:zed from Further Decisions and Opinions of tke Ccmmissioners. London: H. M. 
Stationery Office, 1933, pp. 39-42. 
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compensation was no more an act depending on the discretion of one government but was 
converted into an international liability, ie., a liab.lity of one state towards another state. 

The judgments of the National Commission x:ay have great weight before the Inter- 
national Commission beeguse the examination cf the claims by the former took place 
at a time less remote from the occurrence unce- ving the claim. 

The evidence before and the evaluation of it by she National Commission, examined and . 
declared satisiaetory and claimant awarded th» balance due under the award of that 
commission, his claim for a considerably larger amount being rejected by the Interna- 
tional Commission. e 


MOTION TO DISMISS 


1. This claim is presented on behalf 3f Mr. David Roy, for losses and 
damages sustained by him on his farm xnown as "Tres Hermanos” in the 
Municipality of Camoa, District of Aldama, State of Sonora. 

It is alleged that in March 1913, revoluBonary forces under the command of 
General Benjamin Hill entered upon the claimant’s property and took pos- 
session of all the cattle, the wheat crop from the pfevious year, which was 
stored, and turned his horses loose into the wheat which was about to be 
harvested. General Hill forcibly discnarged the iarm superintendent and 
put in his place a Mr. Blas Gil, as represer ;ative of the State of Sonora. 

On the 9th March, 1914, Mr. Roy filed, with the British Vice-Consul, a 
claim for $197,258 pesos Mexican, but scosequently, aiter the 30th August, 
1919, the date of the decree of the Mexican Government establishing the Na- 
tional Claims Commission, he filed a claim with the Mexican National Claims 
Commission for a sum of $108,601.00 pesos, Mexican currency. After con- 
sideration thereof by that commission he was awarded on the 17th July, 1925, 
a sum of $60,000.00 pesos Mexican. The claimant had received previously 
to the award $15,000.00 pesos, Mexican currency, but this, by the terms of 
the award, was to be taken as in part liquidation of the award of $60,000.00 
pesos Mexican. No sums whatever wate paid by the Mexican Government 
to Mr. Roy after the date of the award tefore referred to. The British Gov- 
ernment now claim the sum of $103,801.00 pesos Mexican less $15,000.00 
pesos Mexican already received as aforesaid. 

2. The Mexican Agent has lodged a zcotion to dismiss the present claim on. 
the ground that the Commission is not sompetent to take cognizance of this 
: ease, because the claim had been sett.ed by the decision of the Mexican 
National Claims Commission, by reaso- of the claimant having expressly 
agreed with this decision and by his havinz received $15,000.00 pesos Mexican 
as part of the compensation awarded to Lim. 

3. The Mexican Agent stressed his point orally by arguing that since the 
National Commission had rendered a detision, and since Mr. Roy had signi- 
fied his conformity thereto, ae could not now claim compensation for losses or 
damages, but only the execution of à juzgment, which falls outside the juris- 
diction of the Anglo-Mexican Special UVlaims Commission. This Commis- 
sion was, in the opinion of the agent, here *aced by res judicata, a matter it was 
not competent to adjudge for a second hme. Mr. Roy’s claim had become 
merged in the award of the National Ciaims Commission, and payment of the 
amount, therefore, would become the sxoject of direct negotiations between 
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the two governments, but could not be asked before this international tri- 
bunal. 

4. The British Agent denied that the.claim had been liquidated. He 
pointed out that the judgment of the Naticnal Commission was dated the 
17th July, 1925, that the first payment had seen made previously, and tha; 
since then no other payment had followed. He—the British Agent—was not 
asking for the execution of a judgment, but for compensation for the losses 
suffered by Mr. Roy. He therefore did not ela. m the unpaid balance of the 
amount of $60,000.00 pesos Mexican, but $103,€01.00, that being the amount. 
originally asked by claimant before the National Commission, less $15,000.06 
pesos. The agent could not find a single claus2 tx the convention, which would 
prevent the Commission from taking cognizar:ce of a claim, in which the Na- 
tional Commission had rendered a decision. ite was not appealing from that 
decision, but had filed an original claim of thé same nature as many cthers. 

5. The Commission are called upon to answe this fundamental question: 
what is the relation between themselves and tte Mexican National Claims 
Commission? and they believe that the answer so that question can only be 
found in the convention. ) 

The National Commission was created, fur.cticned and rendered judgments 
before the claims convention was entered intc. If the intention of the con- 
tracting parties had been that the work of the ational Commission was in 
any way to interfere with the jurisdiction of the international tribunal which 
they were about to create, it would have been ngtural to expect that they 
would have expressed their intention in the convention. This was not done, 
and it was even agreed in Article 5 that no claim shall be set aside or rejected 
on the ground that all legal remed:es had not heer exhausted prior to the pres- 
entation of the claim. 

The absence of any clause estab_ishing a conneccion between the jurisdiction 

of the one commission and that af the other, may be easily explained if the 
reason whick gave rise to the convention be tak2n into consideration. 

The Naticnal Commission was an institution which had to examine and 
deside all claims for compensation for revolutbnary losses and damages, 
whether suffered by Mexican citizens or by aliens It seems obvious that the 
various claims conventions were concluded becavse the foreign governments 
desired that a means of redress of another charac er be open to their subjects 
for the adjustment of their claims. This means of redress was found in an 
international commission possessirg a strong neutra: element. 

In this respect the convention gave to British .ubjects a right which they 
did not possess under the decree which created the National Commission, and 
‘one not possessed by Mexican citizens either. Ia another respect they also 
received a new right in so far as the payment of the compensation was no more 
an act, dependent on the discretion of one govermment or on that of the au- 
thorities of one state, but was corverted into sn international liability, t.e., 
a liability of one state towards ancther state. 

The majority of the Commissionars hold the viez that, had the two govern- 
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ments desired to exclude from these rights British subjects whé had already 
applied to the National Commission, this would certainly have been expressed 
in the treaty. | 

The view taken in this case by the Mexican Government, would mean that. 
those British subjects, whc—t a time when no other court existed—had re- 
sorted to the National Commission, had ipso facto and beforehand waived 
rights which the convention subsequently concluded gave to their compatriots. 

The majority of the Commission cannct concur in this opinion, and they can 
find in the convention no stipulation supporting it. For this reasan they can- 
not admit that the jurisdiction of the Commission is limited to the claims not 
submitted to the National Commission, or not adjudicated upon by tha; body. 

This opinion is not affected by a claim:art’s agreement to the award, in this 
case given before the claims convention was concluded, 2.e., at a moment when 
alien ciaimants could seek no other meaas of redress than the National Com- 
mission. Moreover, the total amount of the award has not been paid, and 
the Commission would, by declaring themselves incompeient, place the claim- 
ant, as regards the unpaid balance, in z weaker position than that he would 
have found himself in had he not sued beZore the National Commission, and 
in a weaker position than those claimants to whom our Commission has 
granted or may grant awards. 

In taking the view that tbe jurisdiction of the National Commission can 
have no legal or other bearing, originazing in the treaty, on the acts of this 
Commission, the majority at the same time fully realize that the judgments 
of the former may have great weight for the decisions of the latter, principally 
because the examination of claims by tie national institution took place at a 
time less remote from the occurrence underlying the claim. 

For this reason the decision already delivered in the claim of Mr. Roy will 
have to be carefully studied as it may furnish valuable IN ior judgment 
on the elaim on its merits. 

At the same time, the Commission wish it to be MN that the amount 
already received by claimant, will of course be taken into consideration in 
fixing any award which the Commission may feel justified in allowing. 

6. The motion to dismiss js disallowed. 

The Mexican Commissioner expresses a dissenting opinion. 

(Signed) Ds. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) WinuLiAM Henry STOKER, 
British Commissioner. 
(Signed) Lic. Benrro FLORES, 
Mexican Commissioner. 
(Signed) E. A. CLEUGH, | 
British Secretary. 
(Signed) Mucus. S. MarrENZO, 
Mexican Secretary. 
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i Davin Roy ë 
: (Decision No. 68; Claim No. 108) 
Mexico, D. F., July 8, 1931 
MEEITS OF THE CLAIM 


1. The Commissio refer, as regards the fact. on which the claim is based, 
to their Dacision No. 33. 

A2. Follewing the above decision, the British Agent filed the documents pre- 
sented by the claimant to the National Commission, and the judgment de- 
livered by that body. 

The Mexican Agent left the cuse in the hands of the Anglo-Mexican Special 
Claims Ccmmission. 

3. The decision of the National Commission Ens accepted the losses, alleged 
by the claimant, as sufficiently proved by testimonial evidence and official re- 
ports. The National Commission have likewise declared that the losses were 
caused by Constitutionalist forces under the ecmmand of General Benjamin 

"C. Hil. As regards the amount of the losses, tke National Commission have, 
after investigations by an expert, estimated them at sixty thousand pesos. 

4, The Commission see no reason why they should not declare themselves 
satisfied with the evidence and the valuation which led the national tribunal 
to make tie above award, all tne more as tha; court rendered judgment in 
1925, 1.e., £t a time less remote from the everts taan the present moment. 

As the Constitutionalist forces fall within subdivision 2 of Article 3 of the 
conventior, the claimant must be regarded &s entitled to compensation in the 
sum of sixty thousand pesos, of which sum fifteen thousand pesos have al- 
ready beer received by him. 

5. The Commission decide tkat the Government of the United Mexican 
States are obligated to pay to the British Government, on behalf of Mr. David 
Roy, forty-five thousand (45,000) pesos Mexicax gold. 


(Signed) Ds. A. R. ZIMMERMAN, 
Presiding Commisstoner. 
(Signed) WILLIAM Henry STOKER, 
British Commissioner. 
(Signed) Lro. Benrro FLORES, 
Mexican Commissioner. 
(Signed) E. A. CLEUGH, 
British Secretary. 
(Signed) Mucunn S. Matrenzo, 
Mexican Secretary. 


3 Further Decisions and Opinions, id., p. 198. 
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MADERA COMPANY (LIMITED) ! E" 
(Decision No. 41; Claim No. 88) i 


Although much controversy exists as regards thə nationality of corporations, it may 
be said thai a majority of states have accepted as such the country of domicile. The 
Commiss:on adopt the same criterion. Full proof has been shown that the company was 
incorporated under the laws of the Dominion of Canada and sufficient evidence produced 
to show that the company was domiciled in the same country. . 

The Commission does not hesitate to say thet the claimant dic sustain damage during 
the revolutionary period, as is zbundantly proved by a certified copy of the proceedings 
for examination of witnesses instituted by the company before the Judge of the District 
Court at Ciudad Juárez, but it has not been shown that any forces within the meaning 
of the convention executed the ects that gave rise to the damages for which the claim is 
made. Because of this lack of evidence the claim is disallowed. 


DEMU3BER 


1. The claim is for losses and damages alleged to have been suffered by the 
Madera Company (Limited), through the acts of revolutionary or counter- 
revolutionary forces during the period from the 20th November, 1910, to the 
81st May, 1920. 

The losses and damages are set out in the memorial as follows: 

(a) Robberies, expropriations and violent requisitions of merchandise in 
transit, of merchandise in commissary cars, of merchandise in stores 
in the logging camps and in tke principal stores at Pearson and 
Madera, State of Chihuahua. 

(6) Violent expropriation of arms, munitions and explosives. 

(c) Robberies or violent 2xpropriations of horses, cattle, sheep, ete., in the 
various places where they were located. | 

(d) Violent requisitions of medicines from its hospiials and attention to 
injured (wounded: in tke company hospitals. 

(e) Expenses brought about by the boarding and lodging which the com- 
pany was forced to give in its hospitals to individuals of the various 
revolutionary forces. 

(f) Requisitions of diverse items, such as saddles, harness, etc., and forced 
loans of money. 

(g) Destruction of several buildings, fenzes, farms, telephone lines, dwell- 
ing cars, cars loaded with lumber in transit. 

(h) Other damages consisting in the expenses which the company was 
forced to make in movirg to the city of El Paso, Texas, supporting 
in such city, and returning, of its employees, who for their safety 

: were compelled to leave the scene of conflict, the company having 
to suspend its operations, and incurred in expenses of the same na- 
ture on account oi the depredations suffered by its employees and | 
properties. . 

The total damages suffered reach the sum of $4,064,705.66, of which the 
company has already disbursed $464,705.66, and the estimated amount which 
it will be compelled to spend in the future in the construction and replace- 


1 Further Decisions and Opin‘ons oi the Commissioners, id., pp. 67-71. 
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mert of itststocks, buildings and other prcpe-ties of the company totals the 
sum of $3,600,000.00. 

The company is a Canadian corporation organized by letters patent legally 
issued bv the Government of the Dominion of Canada on the 2nd July, 1909, 
and registered on the 9th day of the same month and year. 

The company, eomplying with the provisiors established in Articles 24 and 
25 of the Code of Cofamerce, applied to the Second Civil Judge in the City of 
Mexico for the protocolization of the letters patent mentioned in the preceding 
paragraph, which letters patent contain the organization and by-laws of the 
company. Such protocolization was effee;ed sy an order of the Second Civil’ 
Judge in the records of the notary, Juan M. Villela, according to the minutes 
(Acta) No. 4613 of the 8th November, 1909. and the corresponding notarial 
copy was recorded in the Public Registry of Froperty, Section of Commerce, 
on the 17th of the same month and year, on p. 176, Vol. 35, book third, No. 469. 

The company exploits large areas of timberland in’the northwestern por- 
tion of the State of Chihuahua, and for this purpose established its plants and 
other properties necessary for the conduct of tae business for which it was 
organized. | 

Its main plants were established at points known as Madera and Pearson, 
in the Stete of Chihuahua, and incidental to skese, constructed dwelling houses 
for its employees and workmen, necessary office buildings, logging camps, 
commissary cars and other structures indispensable for the development of 
the activities of the company. 

The district in which the operations of the company are conducted, and in 
which it has the right to exploit large areas cf timberland, is of à mountainous 
nature, and served as a main centre for revo_utionary activities during the 
period between the 20th November, 1910, and the 31st May, 1920, inclusive. 

This district was the scene of diverse revolutionary movements under the 
direction of Francisco I. Madero, Pascual O-o2co, Francisco Villa, Victoriano 
Huerta, and Venustiano Carranza, who operated in such a way that the prop- 
erties of the company were almost continucusly subjected to depredations. 

The damages and losses suffered by the scrapany are proved by certified 
copy issuad by the District Judge of Ciudad cuárez, Chihuahua, Mexico, in 
regard to the proceedings of testimony of w-tnesses, instituted before the 
authority mentioned, under date of the 8th April, 1921. 

Acditicnal proof of the losses and damages. suffered by this company is con- 
tained in two affidavits made by persons with xnowledge of the facts and by 
officers of the company, and also in a deposi?on made by Mr. L. R. Hoard, the 
company’s manager and attorney. 

Inasmuch as the revolutionary movemen:s ook place, as is natural, in a 
violent manner, it was not possible to secure in all cases proofs of the items or 
money seized or confiscated from the compary. Certain receipts or notes 
signed by various revolutionary commanders. or officers were on file in the 
offices of -he company, which offices were destroyed by fire on the 24th De- 
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cember, 1922. Proof of this fact is available, if required, in tha form of an 
acta of the District Judge at Juárez, Chihuahua, Mexico. The pompany is 
therefore unable to present the receipts or notes mentioned owing to their loss. 
There are also available to the Commission the books of the company, sub- 
stantiating the amounts which have been expended and which are claimed. 

The company have made an extract from their books of all losses anc 
damages due to the above-mentioned acts of revolutionary-and counter- 
revolutionary forces. 

In order to ascertain the cost of repairing damages to the properties of this 
company and of placing its plants in the same condition in which they were 
before the revolutionary depredations of which it was a victim took place, a 
technical appraisal has been made. This technical appraisal develops the 
facts that the amounts which must be expended for this purpose reach a total 
of $3,600,000.00, which sum is included in that of $4,064,705.66, which is the 
total of the company’s claim. 

The claimants state that it is generally known that the northwestern por- 
tion of the State of Chihuahuas was, during the revolutionary movements 
which occurred within the period of time comprised between the 20th Novem- 
ber, 1910, and the 31st May, 1920, the scene of continuous armed conflicta 
between rebel and government forces. For this reason their properties suf- 
fered great damages and losses during this period of time without the com- 
pany being able in many cases to obtain evidence of the facts from which this 
claim originates, inasmuch as under the abnormal circumstances surrounding 
a revolution it is almost impossible to gather all the necessary elements of 
proof to demonstrate each and every one of the facts and prove to their 
smallest detail the losses and damages suffered by a company located in one 
of the principal centres of revolutionary activity. © 

The company presented to the Consulting Commission of Indemnities 
(Comision Consultiva de Indemnizaciones) the first claim of this company 
for. losses and damages suffered during the revolution headed by Don Fran- 
cisco I. Madero, with the understanding that such claim was for the amount 
of $4,095.88, but the company has withdrawn the documents filed with such 
claim in order to exercise its right to present same to the Anglo-Mexican 
Claims Commission. In like manner this company presented claim on ac- 
count of damages caused by revolutionary acts within the period of time re- 
ferred to in the convention of the 19th November, 1926, before the Mexiean 
Claims Commission by means of petition dated the 16th December, 1920. 
This claim was for the amount of $4,000,000.00 (four million pesos), but the 
company has also withdrawn such claim to present it to the Special Com- 
mission. 

The right to the claim does now, and did at the time when it had its origin, 
belong solely and absolutely to the Madera Company (Limited), no other 
person, persons, or firms having any interesi in it. 

"The Madera Company (Limited) has not at any time received money, 
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equivalent er indemnification in any form for the whole or part of the loss or 
damages upon which the claim is founded. 

His Majesty's Government claim on benalf of the Madera Company 
(Limited) the sum of $4,064,705.66 Mexican gold. 

2. The Mexican Agent lodged a demurrer 52eause in his opinion the com- 
pany's British nationality had not been estabhished, and because he did not, 
so long as this was nbt properly done, considez himself bound to answer the 
claim. 

3. The British Agent referred to one of the g&unexes of the memorial, being 
the certificate of incorporation signed by tke Secretary of State of the 
Dominion of Canada. He further referrec to Decision Number Ten of this 
Commission, in which the question of the nat-onality of a corporation was 
deal; with. In his submission there was strong prima facie evidence of the 

British nationality of the claimant corporation 
^ 4. Although much controversy exists as regards the nationality of corpora- 
tions, it may be said that a majority of states have in their legislation accepted 
as such the country of domicile (Borchard: Dipiomatic Protection of Citizens 
Abrocd, p. 618). The Commission adopt the seme criterion and they adhere 
to their decision No. 10 (F. W. Flack), No. 4, where they expressed the opinion 
that the certificate of incorporation, combined with the fact that “the com- 
pany was domiciled in London and its affairs conducted from there, is suffi- 
cient proof of British nationality.” . 

In the case now under consideration, full proof has been shown that the 
company was incorporated under the laws cf the Dominion of Canada. 
Furthermore, there was filed with the memorial g copy of a power of attorney 
made out in favor of Mr. L. Roy Hoard, Vice-President and Acting Manager 
in Mexico. This deed was issued by the President and Pro-Secretary before 
a notary publie in the City of Toronto, Province of Ontario, Dominion of 
Canada, and can be regarded as sufficient evidence that the company was 
domici‘ed in the same country where it was incorporated. 

5. The demurrer is overruled. 

(Signed) De. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) WILIAM HENRY STOKER, 
British Commissioner. 
(Signed) Lic. Benrro FLORES, 
Mexican Commissioner., 
(Signed) E. A. CLEUGH, 
British Secretary. 
(Signed) MicauzgL S. MATIENZO, 
Mexican Secretary. 
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Tre MADERA Company (LIMITED)? ' 
(Decision No..79; Claim No. 88) 
Mezico, D. F., July 10, 1931 
MERITS OF THE CLAIM 


.1. The Commission, in so far as the facts on which the’present claim is based 
are concerned, refer to their Decision No. 41. 

2. In accordance with the said decision, the Mexican Agent answered the 
claim, end prayed that it be disallowed and the Government of Mexico be 
absolved, because it had nct been shown that the claimant company had suf- 
ferec losses and damages tc the extent of $4,064,705.66 pesos, nor, in the event 
that the claimant had suffered them, that they were caused by any of the 
revolutionary forces in respect of whose acts the Government of Mexico had 
expressly agreed to be held responsible, nor had it been shown that the com- 
petent authorities were guilty of negligence. 

3. Aiter this case was tried by the Commission, the British Agent confirmed 
his memorial by contending that it was only a matter of examining the docu- 
ments annexed thereto, in order to consider the claim as proved. | 

The British Agent himself, during the hearing, admitted that there was no 
evicence in regard to the forces that had executed the various acts ascribed to 
revolutionaries and counter-revolutionaries; but he trusted that the Commis- 
sion would, in equity, award some compensation to the claimant company, as 
it had absolutely no proof beyond that already filed. 

4. The Mexican Agent alleged that there was no evidence as to the nature 
of the forces, nor particulars to establish the claim or to make it specific, but 
only evidence of a vague and indeterminate nature, and therefore prayed that 
the claim be disallowed. 

5. The Presiding Commissioner asked the British Agent whether it would 
be possible for him to submit to the Commission the extract from the books 
referred to on page 6 of the memorial, as it might afford some light to the 
Commission. The learned British Agent answered that he had made an 
effort, but that he was not in a position to submit such evidence. 

The Presiding Commissioner then asked the British Agent whether he 
could produce the documents referred tc on page 6 of the memorial, in regard 
to damage caused in the time of Mr. Francisco I. Madero. The British Agent 
answered in the negative, althouga he had tried to obtain them. 

The Presiding Commissioner further asked the British Agent whether he 
knew if the claimant company had reported its losses to the head office at 
Toronto, as in that case the correspondence might also serve to enlighten the 
Commissioners to a certain extent. The British Agent answered that the 
claimants had informed him that they had no such supplementary evidence 
in their possession. 


2 Further Decisions and Opinions, id., pp. 229-231. , 
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6. The Commission do not hesitase to asser: that the claimant company did 
sustain damage during the revolutionary per_od, from the 20th November, 
1910, to the 31st May, 1920, because this appeers to be abundantly prcved by 
means of Annex 2 being a certified copy of tke proceedings for examination 
of witnesses instituted by the company before the Judge of the District Court 
at Ciudad Juarez in the State of Chihuahua. 

The Ccmmission do not, however, have the same cpinion when they come to 
the evidence as to the kind of forces that committed the acts that caused the 
damage. 

The witnesses fail to say where the acts were committed, and thei- testi- | 
mony is so defective, and so wanting in pracis.on, that they do not state the 
exact amounts of the losses. They confined themselves to stating that the 
Madera Company (Limited), since 1910, at d-fferent dates, and at different 
places, during the revolutionary period, and a; the hands of revolutionaries, 
sustained great damage to its interests situated in the Districts of Galeana 
and Guerrero in the State of Chihuahua; that said damage consisted of de- 
struction, robberies, expropriations, violent requisitions of merchandise in 
transit and in storage, expropriations of arms, ammunition and explosives, 
robberies of horses, cattle, hogs and sheep, waerever they happened to be; 
requisitions of medicines, etc.; out there was not a single witness to say who 
were the revolutionaries responsible for those acts tn each case nor did they 
specify either the dates of, or the places where, tae events occurrec upon 
which they testified. That being so the Commission are unable to make an 
award against Mexico, in accordance with the convention entered into be- 
tween Mexico and Great Britain. 

Article III of the convention, whica determines the nature of the claims that 
may be presented against Mexico for losses o: damages suffered by British 
subjects, etc., requires that it be established that such losses and damages 
have been caused by one or any of the following forces: 

(1) By the forces of a government de jure or de facto. 

(2) By revolutionary forces which, after the triumph of their cause, have 
established governments de jure or de facto. | 

(3) By forces arising from the disbandment of the Federal Army. 

(4) By mutinies or risings o> by insurrecticnary forces other than those 
referred tc under subdivisions 2 and 3 of this arzicle, or by brigands, provided 
that in each case it be established that the competent authorities omitted to 
take reascnable measures to suppress the insurrections, risings, riots ar acts 
of brigandage in question, or to punish those responsible for the same; or that 
it be estaklished in like manner that the authcrities were blameable in any 
other way. 

According to the opinion of the Commission it is not sufficient that it be 
proved that a British subject sustained damage during the period from the 
20th November, 1910, to the 3ist May, 1920, in order to hold Mexico re- 
: sponsible for such damage, but it 1s Zurther nezsssary to show— 
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(a) That said damage was due to the acts oi forces; 

(b) That said forces are included &mong ttose mentioned in ‘Article 3 of 
the convention, and no others; and 

(c) That the date on which they were caused be also stated with such exacc- 
ness as to enable the Commission to determine the nature of the forces that 
caused the damage and the responsibilitv of Mexico, singe under the new con- 
vention Mexico is not responsible for ary claims originated by the forces of 
Vietoriano Huerta, nor for the acts of his régime, nor for those of revolutionary 
forces opposed to those which, after the triumph of their cause, established 
governments de jure or de facto. 

And as it has not, in the present case, been shown that any forces within the 
meaning of the convention executed the acts t2at gave rise to the damages for . 
which claim is made, the Commission, because of the lack of evidence, decide 
that the claim is disallowed and that Mexico is absolved from the said claim 
as presented against it by the Government of Great Britain on behalf o7 the 
Madera Company, Limited, for the sum of $4,064,705.66, Mexicar gold. 


(Signed) Dm. A. R. ZIMMERMAN, 
Presiding Commissioner. 

(Signed) WILLIAM Henry STOKER, - 
British Commissioner. | 

(Signed) Lic. Benrro FLORES, 
Mexican Commissioner. 


(Signed) E. A. CLEUGH, 
British Secretary. 
(Signed) Micurn S. Marienzo, 
Mexican Secretary. 


UNITED STATES-PANAMA GENERAL CLAIMS COMMISSION! 


THE REPUBLIC OF PANAMA, ON BEHALF 03s COMPAÑÍA DE NAVEGACIÓN 
Nacionau v. THe Unirep STATES or AMZRICA 


June 29, 1933, (Registry No. 26) 


While the treaties between the United States and Panama undoubtedly fix the bourd- 
aries of Panamanian territorial waters and the terri-orial waters of the Canal Zone, it 
is clear that they do not purport to fix the seaward | mit of the territorial waters of the 
Zone. That is left to the operation of the rules of irternational law. 

Exceptions to the completeness of sovereignty over the three-mile zone of territorial 
waters should be supported by clear authority; and there is no clear preponderance of 
authority to the effect that a foreign merchant vessel exercising the rigbt of innocent 
passage through territorial waters is exempt from crvil arrest. In the absence of such 
authority, the Commission cannot say that a country may not, under the rules of inter- 


1 Established in pursuance of the General Claims Convention of July 28, 1626 (this Jous- 
NAL, Supp., Vol. 27, p. 38), and Supplemental Convention of Dec. 17, 1932 (U. S. Tresty 
Series, No. 860). Texts of decisions furnished by the Department of State. 

Presiding Commissioner, Baron Daniel Wigbold van Heeckeren, of Holland; American 
Commissioner, Elihu Root, Jr.; Panamanian Comziss.oner, Dr. Horacio F. Alfaro. 
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naticnal law, assert the right to arrest on civil process merchant ships passing through its 
territorial waters. m ; 
Dissenting opinion by the Commissioner of Panama. 


DECISION OF THE COMMISSION 


This is a claim on behalf of the Compañía de Navegación Nacional for 
27,932.78 balboas, with interest. The claimant is a Panamanian national. 
. On May 11, 1923, the steamer Yorba Linda. belonging to the General Pe- 
troleum Corporation, collided with the steamer David, belonging to the Com- 
pañía de Navegación Nacional. 

On June 20, 1924, the Compafiia de Navegación Nacional started suit 
against the General Petroleum Corporation in the First Circuit Court of 
Panama, claiming that the collision was caused by the Yorba Linda’s neg- 
ligence. The General Petroleum Corporation was not a resident of Panama, 
and apparently had no property in Panama. The suit was not begun by per- 
sonal service but through service by publicat:on under Articles 470—473 of 
the Judicial Code of Panama. The Petroleum Company never appeared. 
The Panamanian court designated an attorney to represent it. The case was 
tried. Evidence of negligence and of damazes was submitted by the plaintiff. 
No evidence was put in by the defendant, although an argument on the law 
was made by the attorney appointed to represent it by the court. A judg- 
ment was given in favor oi the Navegación Company. On September 1, 
1925 this Judgment was affirmed by the Supreme Court of Panama, the dam- 
ages being fixed at 27,103.50 balboas, plus attorneys’ fees of 383.10 balboas. 
The ‘udgment was never satisfied. It is conceced that the proceedings which 
resulzed in this judgment, including the metzod of service, were entirely 
regular and proper under the law of Panama and that the judgment was valid 
unde? that law. It is clear, however, on account of the nature of the service, 
that she judgment was not valid in the Canel Zone. 

On September 16, 1925, fifteen days after the Supreme Court decision in the 
Panamanian suit, the Petroleum Company filed a libel against the Nave- 
gación Company in the United States Distric; Court for the Canal Zone, 
alleging that the collision took place in territorial waters of the United States 
and that it was caused by the David's negligence. This was a proceeding in 
rem. There was, of course, no personal service. | 

Th» filing of the libel was followed on September 18, 1925, by the arrest of 
the Cavid by the United States marshal. On the following day a stockholder 
of the Navegación Company gave a bond in zhe sum of $30,000, and the David 
was released. A hearing was held before Judge Martin of the United States 
District Court regarding the validity of the David's arrest. On October 27, 
1925, Judge Martin handed down an opinion sustaining the arrest. 

The suit proceeded in a leisurely way until, on April 25, 1927, the parties 
arrived at a settlement agreement. Under this agreement the Petroleum 
Company paid to the Navegación Company $16,250, the Canal Zone suit was 
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dismissed, the obligation under the Panamanian judgment was canceled, and 
releases were exchanged. 

The claimant before this Commission asserts that the arrest of the David 
was illegal and.beyond the jurisdiction of the United States District Couzi 
anc that this illegal arrest and the resulting necessity of giving a bond and 
defending the suit in the Canal Zone forced the claimant into a settlement 
which it would not otherwise have made, anc inflicted damages upon it com- 
prising not only the difference between the amount of the Panamanian judg- | 
ment and the amount o: the payment under the settlement agreemens, but 
also the expenses of litigation and the injury to the company's standing re- 
suling from the Canal Zone suit. 

The assertion that the arrest was beyond the jurisdiction of the D:strist 
Court is based upon two theories, first, that the arrest took place outside 5f 
the territorial waters of the Canal Zone and, second, that the David was exer- 
cising the right of innocent passage and was therefore immune from arrest, 
even if within Canal Zone waters. 

A preponderance of the evidence before tne United States District Court 
showed that the arrest of the David was effected within a few hundred yards 
of Flamenco Island and probably between that island and San José Rock aff 
. the Pacifie entrance of the Panama Canal. 

The claimant contends that the extent of the territorial waters of the Canal 
Zone was fixed by the treaty of 1908, the executive agreement of 1904, and tae 
treaty of 1914, which respectively cede, deliznit and modify the delimitation 
of the Canal Zone. Article 2 of the treaty of 1903 defines the Canal Zone es 
extending into the Pacific Ocean to a distance of three marine miles frcm 
mean low watermark, and then goes on to mzke a specific grant of the Is ands 
of Perico, Naos, Culebra and Flamenco, from which the claimant concludes 
that Flamenco must have been considered as outside of the territorial waters 
previously defined, and that since the arrest of the David occurred on the 
seaward side of Flamenco, that arrest must have occurred outside of terzi- 
torial waters. 

The Commission eannot ?ollow this reasoning. While the treaties un- 
doubtedly fix the boundary between Panamanian territorial waters and tae 
territorial waters of the Canal Zone, it is clear that they do not purport to fix 
the seaward limit of the territorial waters of the Zone. That is left to the’ 
` operation of the rules of international lew. Both the Island of Flamerca 
and the point at which the David was arrested are within the 3-mile lirait az- 
cording to the ordinary rules lor measuring territorial waters, without con- 
sidering the question of whether the Island of Flamenco, which appears to be 
a fortified point guarding the entrance of the Canal, would not itself carry its 
own 3-mile zone clearly including the situs of the arress. 

We now turn to the question raised by the assertion that the David shoulé 
have been exempted from arrest under th» rule of innocent passage. An ex- 
haustive research was made into the authorities upon this question by the 
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Agents, and the point was argued with great thoroughness. The general rule 
of the extension of sovereignty over ‘the 3-mile zone is clearly established. 
Exceptions to the completeness of this sovereignty should be supported by 
clear authority. There is a clear preponderance of authority ta the effect 
that this sovereignty is qualifiad by what is known as the right of mnocent 
passage, and that this qualification forbids the sovereign actually to prohibit 
the innocent passage of alien merchant vessels through its territorial waters. 

There is no clear preponderaace of authority to the effect that such vessels 
when passing-through territoris] waters are exempt from civil arrest. In the 
absence of such authority, the Commission cannot say that a country may 
not, under the rules of international law, assert the right to arrest on civil 
process merchant ships passing through its territorial waters. 

Incidentally it may „be said shat the evidence and maps submitted to the 
Commission raise a real question as to whether the point at which the David 
was arrested was not in fact a roadstead subject to the rules which pertain 
to harbors rather than those which pertain to ordinary coastal waters within 
the 3-mile zone. | 

The Commission decides tha; the arrest of the David was not in excess of 
jurisdiction and therefore that she claim must be disallowed. 

Done at Washington, D. C., this 29th day of June, 1933. 

i D. W. van HEECKEREN, 
Presiding Commissioner. 
Ermu Root, JR., 
Commissioner. 


DISSENTING OPINION 


I am not in agreement with tke decision of the majority of the Commission. 

This claim, as set forth in the decision, is based upon two points: The first 
that the arrest of the David took place ouzside the territorial waters of the 
Canal Zone, and the second thet, although it is admitted that it took place 
within such waters, the David was in the exercise of the right of innocent 
passage and was therefore exempt to arrest by the coastal authorities. 

The decision of the majority sats aside the first contention by affirming that 
the place where the arrest took place was within the jurisdictional waters of 
the Canal Zone; the second by maintaining the theory that although the right 
of innocent passage exists and even when 1: is admitted that this right con- 
stitutes a limitation of coastal sovereignty, this right of passage does not 
make the ship exercising it immune to civil errest. 

I am not in accord with either conclusion and I shall take them up 
separately. l l 

The marginal sea of the Canal Zone in the Pacific was defined by the Canal 
treaty of 1903 which established that it exterded three marine miles beginning 
at mean low watermark. Due to the proximity of territorial waters of the 
Zone with those of the port of Panamá, a specific agreement became necessary 
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to determine the dividing line between “he waters of both. This was accom- 
plished by the boundary treaty of 1914. The resultant line fixed the northern 
boundary of the Canal Zone’s marginal sea. But inasmuch as the aforesaid 
treaty did not attempt to establish the seaward limit of said territorial waters, 
it is clear that the determination thereof shoulc be made according to the rules 
of international law, that is, by a line which, in the sea itself, follows as far as 
possible the sinuosities of the cosst. 

The Canal Zone District Court did not follow this rule. What Judge Mar- 
tin did was to take the most salient points of the coast (among them a reef 
called Pulperia which, at low tide, reaches n»arly a mile into the sea) and 
from these points draw lines parallel to the raute of the Canal and run them 
out three miles. "Then the ccurt joined their tzrmini by drawing straight lines 
to the enc of the northern boundary fixed by the treaty qf 1914. Of course, by 
using this method the point where the marshzl said that he had arrested tke 
David was within the territorial waters of the Zone. 

The method employed by the court is contrery to international law and also 
contrary to the application made in practice under the Caral treaty in matters 
dealing with the territorial waters of the Zone. 

It is proper to point out that although there exists the general rule that tHe 
acts of the authorities are presumed to be carrect, such a presumption does 
not appear to be tenable when these authorities have taken as a basis for their 
acts a method contrary to law. The fact that the court undertook the task 
of delimiting all the marginal sea of the Canal Zone—which was not necessary 
to decide a case which depended upon the simple fact of whether the point of 
arrest wes more than three miles frora the ccast—and the fact that in doirg 
so it usec a method contrary to interngtional law, far from serving as a basis 
for a presumption in favor of the official so doing, rather led to the presump- 
tion that the place of the arrest would have been found to be beyond his juris- 
diction if the correct method had been follovred. | 

Let us pass now to the second question, the so-called right of innocent 
passage. The opinion of the majority admits, as I have said, the existence of 
that right; it admits that it constitutes a limitation of territorial sovereignty 
and that the sovereign cannot impede said passage, but it denies that it carriss 
with it exemption from civil arrest by the territorial authorities. 

I ara not in accord with this conclusion of the majority which is contrary to 
the very nature of the right of innocent passage and which considerably 
abridges it and does not seem to be based upen creditable guthorities in inter-- 
national law. It is not necessary to enter into an extended study of the rigat 
of innocent passage, as the Agents have alre&dy exhausted the subject in the 
hearings. Suffice it to say that this right, as is seen from the many citations 
of authorities made by both parties, has been considered as a necessary aD- 
pendage to the freedom of navigation on the high seas. To subject a mer- 
chant ship sailing coastwise within the three-mile limit to civil arrest by 
coastal authorities, violently interrupts suca passage and notably abridges 


JUDICIAL DECISIONS 601 


the freedom of the seas referred to. There are, on the other hand, authorities 
of high standing in internaticnal.law, who expressly establish the lack of juris- 
diction by littoral authorities in such cases. See for example the resolutions 
ado ted, in 1894 by the Institute of International Law and especially the 
juridical investigation carried out by the most prominent American inter- 
national jurists (Research in International Law, Harvard Law School) which 
served as a basis for the Hague Conference on the Codification of Interna-. 
tional Law. 

It is proper to point out also that the claimant does not maintain that ab- 
solute immunity exists from the jurisdiction of the littoral authorities; that 
it does not allege, for example, lack of jurisdiction in the case of an offense 
committed within territorial waters in the course of innocent pessage, al- 
though some writers deny jurisdiction even in such cases; the claimant also 
accepts that the ship is obliged to comply with orders and maritime regula- 
tiors which contribute to the safety of ravization, or that are of a sanitary 
or police character. The claimant maintains only that in case of a civil 
action growing out of a collision occurring previously beyond the jurisdiction 
of the littoral authorities, the latter were without jurisdiction later to inter- 
fere with the passage of the same ship by means of a civil suit not affecting 
in any way territorial. sovereign interests. 

But another important reason obliges me Lo dissent at this point. An ex- 
amination of the Canal treaty of 1903 incicates that with respect to the Canal 
Zone (including naturally territorial weters) Panama did not grant to the 
United States absolute sovereignty but only those functions of sovereignty 
which were necessary for the construction, use, maintenance, and sanitation 
of the Canal. All authority not included within these functions corresponds 
to the Republic of Panama by implicit reservation. In my opinion the au- 
thority exercised in the case of the Davia has no relation whatsoever with the 
functions mentioned. Moreover, I believe that the right of passage which 
pursuant to international law exists in favor of all nations should be applied 
a fortiori when treating oi the nation whick. made the grant in terms which 
implied a conveyance of relative sovereignzy, not absolute, and in circum- 
stances in which the right invoked is vital to the state making the grant, as it 
cut in two its own territory and left itself obBged to cross territorial waters of 
the state receiving the grant m order to carry on its coastwise trade. 

I am therefore of the opinion that the David was arrested outside of the 
territorial waters of the Zone and, in any ease, in violation of the right of 
innocent passage; that serious damage was sustained by the Compania de 
Navegación Nacional as a cirect consequence of the arrest, which the United 
States is obligated to indemnify. 

H. F. ALFARO, 
Commissioner. 
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Tue UNITED States OF AMERICA, ON BEHaLP OF MARGUERITE DE JOLY DE 
SABLA V. THE REPUBLIZ cF PANAMA : 


June 29, 1938, (Eegiszry No. 11) 


Claim by the owner of a large tract of land in tke Republic of Panama for damages 
for the treatment of the property by the gove-nmeal authorities as public land by making 
grants in it from time to time to othe? individuak ard by issuing numerous licerses to 
others to cultivate parts of the tract. 

Panama asserted that, under its laws, the autho-itiss were required to grant all appli- 
cations filed unless opposition was mace; thet corsequently the granting of applications 
for this property was entirely legal on the part of the authorities, and that this system 
was not confiscatory by international standards becavse the land laws in question gave the 
claimant adequate means of defending herself &gzinst these incursions on her property, 
by permitting her to file in opposition to any aprhezon for a grant or a license; that 
consequently claimant’s loss is attributable entirely so her own fault in failing to file oppo- 
sitions and thus arresting the process of the law in ezch individual case. 

Held, that if the interpretation by Panama of ita la- d laws were right, then these laws 
apply so unreasonable a burden upon private lanc cvmers as tô fall below international 
standards. 

After examining the said laws, the Cammissior fincs that the legislazive intent was that 
all applications for known private lands should be -ezused by the authorities of their own 
accord, and that the Public Administrator through 1he <ntire period in question had notice 
that the property in question was private and also as to its extent. 

The most important protection held out to private owners by the law was denied to 
claimant through the fault of the government offic_.ais. The machinery of opposition, as 
actually administered, did not constitute an acecuate remedy to she claimant for the 
protection of her property. The authorities should have afforded the owner protection 
by denying applications for grants and licenses thereor, and the Government of Penama 
cannot avoid liability because of the clzimant’s failure to oppose each application. 
Dissenting ovinion by the Commissicner of Pensema. 


DECISION OF THE COMMISSION 


This claim is presented on behalf of Mrs. T. J. de Sabla, the owner of .a 
tract of land known as “Bernardino” in the Province of Panama. The claim- 
ant contends that, during the period from 19-0 zown to the present, officials of 
the Government of Panama, though having notice that Bernardino was the 
private property of the De Sablas, have trea;ed the tract as though it were 
baldío land, and have adjudicated over half of :ts area to private individuals, 
and granted numerous temporary cultivatcr’s licenses on Bernardino to others, 
with the result of rendering the endre tract worthless to its owners. 

Bernardino has belonged to the De Sabla family since 1843. It was the 
property of Teodoro Joly de Sabla, the claimant’s husband, from 1897 until 
his death on October 22, 1914. The claimant succeeded to all his property 
at his death, and has since been tk2 owner o Bernardino.. Panama contends 
that the claimant is not entitled to present acy »laim for damages arising out 
of acts occurring during the lifetime of her nusband and prior to her own 
ownership of the property. 

The Commission finds that, as to acts committed during the life of Mr. de 
Sabla, a claim arose on his behalf. This claim: belonged to she United States. 
It did not lapse on the death of Mr. de Sabla. Z+ was comvetent for the United 
States to provide that it should be presented on behalf of Mz. de Sabla’s exec- 
utrix. This has been done. The rules of this Commission are clear on this 
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point. Article 13(f) provides that “A ciaim arising from loss or damage 
alleged to have been suffered by a nationa) who is dead may be filed on behalf 
of an heir, executor or administrator.” The elaimant is both the heiress and 
executrix of her husbe-ad, so recognized koth by Panama and by the law of 
her husband’s domic} 2. The rules require no more. Nothing in the rules 
suggests that an heim must show that a cead claimant’s claim, as such, was 
bequeathed to her, or that such a claim would have survived under the 
municipal law of Panama. 

The ownership of Bernardino by the De S&blas is not contested. Its total 
area was 3,180 hectares. From 1910 to 1928, the land authorities adjudicated 
to private individuals 40 separate tracts totaling 1,718 hectares, all of which 
the claimant contends were on Bernardino (most but not all of this adjudi- 
cated area was within the boundaries o^ Bernardino; see the discussion of 
damages below) ; these adjudications conveyed to the grantees full title to the 
land adjudicated. From 1917 to 1930, the land authorities granted to private 
individuals a total of 123 temporary licerses to cultivate land on Bernardino, 
covering 309 hectares in all. These adjudications and grants of temporary 
licenses purported to be made pursuant to successive publie land laws enacted 
in Panama in the years 1907, 1913, 1917 and 1925. These laws, though they 
varied in their details, all gave power to the authorities to make such grants 
only on government land (baldíos) and, in defining such lands, uniformly 
excepted land which had been legitimately acquired under private titles. 

Panama asserts that, under the laws, tae authorities were required to grant 
all applications filed unless opposition was made and that consequently the 
granting of applications on Bernardino was entirely legal on the part of the 
authorities, and that this system was not confiscatory by international stand- 
ards because the land laws in question gave the claimant an adequate means 
of defending herself against these incursions on her property, by permitting 
her to file an opposition to any application for an adjudication or a license, 
and thus to prevent the granting of such appHeations with respect to her prop- 
erty, so that the claimant’s loss is attribucable entirely to her own fault in fail- 
ing to file oppositions and thus arrest the process in each indivicual case. 

The United States contends that, on tne contrary, the law required the au- 
thorities to reject of their own accord applications for land known to be pri- 
vate. The United States further asseris tiat if Panama were right in the 
contention that, under the land laws, applications on known private land had 
to be granted by the authorities unless opposed, then those laws as applied 
imposed so unreasonable a burden on private Ene as to fall below 
international standards. 

The Commission cannot agree with Panama that the law required the Pub- 
lic Administrator to grant all unopposed a»plieations for adjudications. It 
seems clear, on the contrary, that the Administrator, if he had notice that 
Bernardino was private property, should aave refused all applications for 
adjudications thereon, even if unopposed. Since the land laws by their terms 
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contemplated the adjudication only of publie lands, and since the result 
of granting adjudications on private property was to deprive the owner of 
his property without compensation, the burden of persuasion on this issue 
is clearly on Panama. She has failed to sustain it. The Commission finds 
that the legislative intent to have applications Zor known private lands refused 
" by the authorities of their own accord, is estak_ished by the following facts: 

(a) All the land laws, beginning in 1907, contemplated the making of a 
national land map, to demarcate public frora 2rivate lands. The clear infer- 
ence from this requirement i: that, once such maps were made, adjudications 
of lands shown thereon to be private, were to be denied. Otherwise, if pri- 
vate owners had to oppose each application even after the map were made, 
the making of the map, an expensive task, wou!c have been useless and super- 
fluous. The legislative intent clearly was, not that private owners should 
have to protect their rights by constant oppositions, ‘but that adjudications 
should be made only on lands shown to be public on the map, and that the Ad- 
ministrators should reject of theiz own accord applications for lands appear- 
ing as private property on the map. That the failure to make the map pre- 
vented this protection from being effective can certainly not be-adduced by 
Panama in support of its contention that the !cw intended to put the entire 
burden on the private owner. | 

(b) Pursuant to the plan for a general land map, the laws beginning in 1913 
directed the Land Commissions to conduct proceedings to demarcate public 
from private lands. The initiative in these proceedings was to be taken by 
the commission under the 1913 law and all subsequent laws. As to the 1913 
law, thisis established by Decree No. 28 of 1813, which determined the demar- 
cation procedure thereunder. The purpose of sich demarcation proceedings 
clearly was to inform the commissior: as to whst land was publie and adjudi- 
cable. It follows from this, as from the map project, that the intent of the 
legislature was that, when the commissions thus got the information as to what 
was public land, no private land should thereafter be ad‘udicated, without 
the necessity of oppositions by private owners Again as in the case of the - 
land map, the failure of the commissions to take the steps toward demarcation 
required bv the laws, and to summon owners to present their titles for demar- 
cation, carnot be used to support Panama’s contention that Administrators 
were intended by the law to have no power to deny unopposed applications. 

(c) Article 6 of Decree No. 23 of 1913 acraonished the Administrators of 
Lands that Law 20 of 1913 could not destroy vested rights. If the intent of 
this law had been to put the onus of defending private titles on the owners, 
through opposition proceedings, as asserted by Panama, this admonition 
would be pointless. 

(d) Resolution No. 59 of December 4, 1916. specifically stated that “the 
owner of a property is not liable to find aimsel? at any moment in the position 
of having to oppose petitions which persons may make for part of the land 
which belongs to him; that it is just and faiz . . . that those same owners 
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stiould be prevented from having to incur the expense and trouble arising | 
from such dppositions." It was therefore ordered that when the Adminis- 
trator knows that land applied for is the property of another, either hecause it 
is so recorded in his office or because the owner has convincingly exhibited 
his recorded titles, the Administrator shall file away the petition. 

(e) Article 51 of Law 63 of 1917 continuec the provision that the laws on 
baldio lands cannot destroy rights acquired conformably with pre-existing 
laws. 

(f) Artisle 185 of the Fisca. Code of 1917 specifically empowered the Gen- 
eral Administrator of Lands to disapprove any ruling of the Provincial Ad- 
ministrator affecting preferential or vested rizhts. 

The Commission holds, on the basis cf the above-recited considerations, 
that unopposed applications did not have to be granted, and that Adminis- 
_ trators were to refuse &djudications of known private lands, even though no 
oppositions were filed. The Commission holds as a fact that the Acministra- 
tor througa the entire period in question did have notice that Bernardino was 
private property, and notice of its extent (see infra). Thus the most im- 
portant protection held out to priva2e owners by the law was denied to claim- 
ant, and was denied through the fault of government officials, the Provincial 
Administrators. | 

Panama also contends, however, that the remedy of opposition did exist, 
' that it was adequate, and that the claimant’s losses are her own fault for not 
availing herself of that remedy. The Commission holds that this contention 
is not sustained. 

In the case of adjudications, opposition procedure was approximately the 
same undar all of the successive land laws. An individual filed an applica- 
tion, giving the boundaries of the land apolied for and its area, asserting 
that it was baldio, and supporting his allezations with the declarations of 
witnesses. This application was filed with the Provincial Administrator of 
Public Lands, who was during most of the period in question the Governor 
of the Province. The Administrator then drew up an edicto stating the sub- 
stance of the application, including the boundaries and area of the tract ap- 
plied for. This edicto was posted in his office for 30 days, and published in 
a newspaper three times during that period. At the end of the 30 days, any 
interested person was given 15 days in whieh to oppose the granting of the 
application. It is this procedure which Panama contends that the claimant 
should have followed in every case. 

It is by no means clear that, under a fair construction of the land laws 
prior to 1917, the opposition procedure was open to the claimant st all. The 
structure of the 1907 and 1913 aczs seems xo indicate that the legislative in- 
tent was that a land-map of the entire Republic was to be made, and that 
Land Commissions were tc fix the boundaries between publie and private 
lands. ‘Once this obviously sound procedure was followed, so that the Gov- 
` ernment knew what lands it could adjudicate and what lands it could not, ap- 
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plications were to be entertained for adjudications of public lands. The 
opposition procedure was designec, not to accomplish the primary step cf 
preventing private lands from being adjudicased, but to settle disputes where 
two individuals claimed the rigkt to ke adjudicated the same piece of public 
land. 

This inference as to the original purpose of opposition procedure, made 
from the general structure of the laws, finds specific confirmation in the case 
of Law 20 of 1913. Article 65 and 66 thereof indieate that oppositions ean 
only be filed by persons claiming to hava a prezerred right to the adjudication. 
This is stated to be the case in the Report of the General Administrator of 
Lands, June 28, 1922, Memoria of Secretary of Hacienda and Treasury, 1922, 
p.318. It is further confirmed by the issuance of Resolution No. 59 of De- 
cember 4, 1916, which found it necessary to state that Administrators should 
not adjudicate lands belonging to privase persons, and required an ocular in- 
spection in case of dispute, a special p-oceeding not granted in case of oppo- 
sitions. 

From 1917 on, however, claimant clearly could have opposed, and she was 
once permitted to do so under the 1907 law. Indeed the principal strength 
of the contention of Panama lies in the fact that, on the four occasions when 
she did oppose, in 1910, in 1920, and tw-ce in 1923, her oppositions were suc- 
cessful, either because the Administratoz pigecnholed the petition, or because 
the petitioner, on examination of the De Sabla titles, voluntarily withdrew. 

The United States contends that the cpposition procedure was no real pro- 
‘tection. This contention is based or: three grounds, first, that the notice pro- 
vided by the law was in fact inadequate, seccrd, that the period allowed for 
opposition was unreasonably short when the vrotection of private property ` 
was in question, and third, that to be required to oppose every petition is an 
unreasonable hardship. particularly in a case where applications were as 
multifarious as in this one. 

The assertion of inadequacy of notice is that, although the edictos were 
both posted and published, the bounda-ies of the land applied for, as de- 
scribed in the applications and consequently in tne edictos, were customarily 
so vague that a landowner could not tel! whezher the land applied for was on 
his property or not. Indeed the Execuzive, m Resolution No. 59 of Decem- 
ber 4, 1916, recognized this to be the case. And even the recorded adjudica- 
tions are extremely vague as to boundaries aad difficult to plot. They com- 
monly refer to the names of adjacent owners, cr to being bounded by baldios, 
rather than giving recognizable lancma-ks. Panama meets this argument 
by saying that, if the boundaries of the registered edjudications are sufficiently 
. clear to enable the claimant at the present time +o know that they are located 
on Bernardino, then the boundaries given in the applications, and posted in 
the edictos, must likewise have bzen clear enough to constitute due notice 
to the claimant that it was her land that was being applied for. But the 
boundaries which are now registered did not appear in the applications and l 
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edictos. The registered boundaries are the result of & survey by the land 
authorities, imade subsequent to the publiceticn of the edicto, and the fact 
that the tracts can be approximately located from their registered bound- 
aries in no way bears on the adequacy of the notice to the claimant, con- 
tained in the edictos. Moreover, it is clearly possible for a stated boundary 
to be so vague that it,does not constitute notice to an owner, upon a bare 
reading thereof, that the tract applied for is cn her land, and yet to be ex- 
plicit enough so that a licensed surveyor, gcing over the whole property 
careiully with that purpose, can testify that the tract is located within the 
owner’s land. This argument of Panama would, if anything, throw doubt 
on the testimony of the surveyor that the tracts are on Bernardino, rather 
than on the assertion that the boundaries in the edictos were vague. An 
examination of the recorded boundaries of the adjudicated tracts sustains 
the claimant’s contention in this regard. 

In view of the fact that the result of an £djudieation on private land might 
be the uncompensated loss of private property, ihe period allowed for oppo- 
sition by the laws, 15 days after & 30-day posting of the ind also seems 
unreasonably brief. 

There is great force in the contention cf the claimant as to the hardship 
imposed on her by forcing her to resort tc opposition on each application. 
The facts of the case show that one opposition, even when successful, accom- . 
‘plished no more than to kill the particular application opposed, and did not 
even prevent subsequent grants to the idertical persons who had previously 
been successfully opposed. Beside the meny adjudications actually made, 
a number of other applications were filed which never went to completion. 
To protect herself by oppositions the claiment would have had to keep a 
constant watch over the publication of edictos and file an opposition to every 
application which might, by its terms, possibly envisage the adjudication of 
part of her lands. 

The Commission therefore finds that the machinery of opposition, as actu- 
ally administered, did not constitute an adequate remedy to the claimant 
for the protection of her property. The contrary contention of Panama is 
weakened by the fact that, throughout ths period in question, high officials 
of the Government in charge of administering the land laws repeatedly 
commented publicly on the deficiencies in those laws as administered, with 
specific reference to the frequency with. waich private lands were treated as 
public, in the manner here complained of. 

The analogous issues as to temporary licenses may be briefly disposed of. 
As to the availability of other remedies thar. opposition, and the legal com- 
pulsion on the Alealdes to grant unopposed applications, the considerations 
discussed with reference to adjudications are applicable. The laws all 
contemplated the grant of such licenses crly on national property, and there 
is nothing in them to show that the Alcaldes did not have discretion to deny 
applications for licenses to cultivate lancs known to be private. That the 
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Alcalde of Arraijan did have such knowledge as to Bernardino is established 
by the evidence (see infra). | : 

' As to the adequacy oi the remedy of opposition to the licenses, the claim- 
ant’s case is even stronger than with respect to adjudications. No publica- 
tion of applications for licenses was required by law. As a result, the first 
knowledge that licenses had been granted came from actual discovery of the 
licensees on the land. The fact that oppositons were allowed until the land 
was sown does not relieve the hardship which this system imposed on private 
owners having large estates. Small tractz cer be sown in a very short time. 
The cumbersomeness of a system whieh required the claimant to oppose 123 
applications for cultivator’s licenses, after ciseovering the licensees on her 
land prior to planting, and gave her no geaeral remedy, is obvious. 

The Commission therefore finds thet tke authorities should have afforded 
the owners of Bernardino protection, by denying applications for grants and 
licenses thereon, and that Panama cannot avoid liability because of the 
claimant’s failure to oppose each app-ication. 

We have stated above that the author-ties had notice of the location of 
Bernardino and of the fact that it was the private property of the De Sablas. 
- Let us consider the evidence on which this conclusion rests. In 1910, before 
the granting of any of the adjudications complained of, title papers and a 
map were tiled with the Provincial Admiristrator in connection with a suc- 
cessful opposition to an application for an adjudication of Bernardino lands. 
In 1912, before the issuance of any cf tke licenses complained of, similar 
papers were filed, together with a memor.al, with the Alcalde of Arraijan.. 
Further notices were given over a period of yaars both to the Administrator 
and the Alcalde, and similar notice was forcibly given to higher authorities 
aswell From 1916 on, there was added tke constructive notice arising from 
the inscription of the property in the puhlis? registry. Coupled with these 
facts, the size of Bernardino, located witkin tae respective jurisdictions of 
the Administrator and of the Alealde of &rraijan, and the length o? time 
during which it had been owned by the D» Sablas, render it most probable 
that those officials had actual personal knowledge of the facts relating to the 
property. Indeed the elaimant/s son states shat the status and extent of 
Bernardino were generally known to the oficials whom he consulted. - . 

Without denying these facts, and without denying the claimant’s title, 
Panama does, however, contend, as & matter o2 law, that the boundaries and 
area were never brought to the attention of the authorities in the proper 
manner. This raises an important subsidiary issue, which rests on three 
arguments—first, that in the course of the chain of title from its earliest 
known beginning in 1822, successive owners, while only purporting to pass 
on the estate they had received, in iacet allered the boundaries so as to in- 
crease the estate, and that such an alteration was of no legal effect unless 
accomplished by means of statutory delim ;aBon proceedings to which the 
state was a party; second, that the land law of 1913 specified a means 
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whereby private owners could give the autaorKies notice of their boundaries, 
by presenting their titles and having their lard demarcated from the publie 
domain, that this law required the owners to take the initiative in these 
proceedings, and that the claimant never did so; third, that the claimant 
herself misled the authorities by a registratior. of the area of her property as 
300 hectares in 1916. , These contentions will be discussed seriatim. 

1. Alteration of boundaries. This contentaon is based on a detailed com- 
parison of the boundaries of Bernardino as steted m the successive deeds and 
registrations from 1822 to date. The first thng to be noted is that the only 
possible variation in the boundaries of Berna-dino, since the earliest deed, is 
on the north. The tract is bounded on the west by the Bernardino River, 
and on the east by the Polonia until it flows into the Aguacate and then by 
the Aguacate until it flows into the Bernard:no on the south. The tract is 
thus bounded on three sides by well-deinel landmarks, and has been so 
bounded from the start. Panama contends, however, as to the northern 
boundary, that it was first unjustifiably extended to inelude the headwaters 
of the rivers, and then further unjustifiab:v extended so as to give the cordil- 
lera as the northern boundery. 

But the first deed merely says that the lauds extend from the Bernardino 
to the Polonia, and gives no northern bcuncary. "Taken by itself, this de- 
scription seems logically to include all the land between the two rivers taken 
in their entirety, and thus the later mention of the headwaters of these rivers 
was a clearer specification of the old boundaries, and not an extension. 

"This description, still without specified nerthern boundary, was substan- 
tially repeated in deeds in 1843, 1853, and 1868. In 1869 for the first time a 
northern boundary is mentioned, as follows: ‘and on the North, the cordillera 
from the headwaters of the Bernardino and Cope Rivers to the headwaters of 
Polonia Brook, with all waters flowing South.” l 
- Inthe absence of any evidence that this statement of boundary was errone- 
ous, and in fact extended Bernardino bevond its previous location, the Com- 
mission cannot find that such a description 5f the property, made and regis- 
tered in 1869, and standing on the registry for the full prescriptive period 
prior to 1882, constituted a usurpation of prblic domain which, after over 40 
years, required delimitaticn proceedings m order to validate the stated 
boundaries. 

Such being the case, the Commission atteches no importance to the slight 
variations in the successive statements of zhe boundaries of Bernardino in 
the public registry established by Law 13 o2 1913. The first registration, in 
1916, though mentioning the 1869 deed, gave as the northern boundary simply 
baldios. But on February 9, 1920, the Registrar, having examined a copy 
of the 1869 deed, put on the record a notation that the northern boundary 
was that quoted above from the 1869 dezd. This was confirmed by the 
‘record of a formal ocular inspection and judicial decree in 1920 referred to 
at length below. : 
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Thus Panama’s allegation that the boundaries were altered is not sus- 
tained by the facts, and the Commission holds that the registration of the 
boundaries expressed in the 1869 deed was »roper. 

2. Demarcation under Law 29 of 1918. This contention has besn previ- 
ously discussed. The 1913 public land .aw contemplated that the Land 
Commissions should make a land map, and conduct progeedings to demarcate 
private property from the public domain. The language of Art. 6, which 
says that owners shall preser:t to the commission their primitive titles “within 
a reasonable period which it (the commission) may fix” is ambiguous, taken 
by itself, as to whether the initiative was zz be taken by the commission or 
the owners. But Decree No. 23 of 1913, sstablishing the procedure to be 
followed by the commissions, makes it clea? shat the plan was for the owners 
to appear only when summored by the com-nission—a, procedure perpetuated 
in Law 63 o: 1917. 

It cannot therefore be said that the law required the claimant tc present 
her titles to the Land Commissions, and thet her failure to do so excuses the 
adjudications of her property. The law imzosed a duty cn the commission, 
which it never fulfilled, both to make a land mgp, and to demarcate private 
from public lands, and it is the failure to per-orm this duty, over a long 
period, to which the claimant’s troubles are principally attributable. 

3. Alteration in registered area. Wher Bernardino was registered in 
T. J. de Sabla’s name in the public registry on September 21, 1916, the bound- 
aries were given, but the ares was not. Tyc days later it was registered in 
the claimant’s name. This inscription largely referred back to that in T. J. 
de Sabla's name, but gave the area as 300 hactares. There is nothing in the © 
inscription to indicate the source of this figure, though Panama asserts that ' 
it must have come from the claimant’s own statement in the succession pro- 
ceedings to her husband's estate. The claimant’s son asserts that the figure 
was a typographical error, and that he first discovered it when he procured 
a certificate of ownership in 1220, to be attazhed to a memorial addressed to 
the Governor. In 1920, after the discovery of the error, ocular inspection 
proceedings were conducted before the Third Circuit Court, the area was 
determined to be 3,180 hectares, and tae decrze of the court to that effect was 
recorded in the public registry. 

Panama contends first, that during the per:od of registration at 300 Boos 
tares, the authorities are to be excused for making adjudications and grants 
on Bernardino, because the registry cnly showed an area of 300 hectares, and 
the authorities could not know where these three hundred were located. The 
Commission considers this position untenesle. The registry stated the 
` boundaries of Bernardino, the property wit-in those boundaries was duly 
registered in the claimant’s name, and no reason is perceived why the number 
of hectares registered as its area should in any way have induced the authori- 
ties to grant petitions for lands falling withir the registered boundaries. If 
we assume that the authorities were guided bz the registry, then they should 
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not have made grants within the registered boundaries. If they paid no 
attention to-the registry, as seems more lixely, then they were not deceived 
by the error in area. 

Panama’s next contention is that the ocular inspection, while stated to be 
a proceeding merely to rectify an erroneous area, actually was for the pur- 
pose of altering the boundaries of the tract. This argument has already been 
discussed in substance. The Commission finds tnat the ocular inspection 
was for the purpose stated and did not involve an alteration of the true 
boundaries of Bernardino, as registered. 

Such being the case, no defect in substarce is perceived in the proceedings. 
A petition was presented to the judge, stating that the purpose of the pro- 
ceedings was to establish the area of Bernard:no, and notice thereof was, as ^ 
required by law, served on the Fiscal, representing the Government, and on 
the adjoining landowners, Arias and Icaza. Experts were appointed, one 
by the claimant and one by the court. They traveled over all the boundaries 
of the property, and then declared the area to be 3,180 hectares on the basis 
of their inspection and of the maps before “her. © 

Panama asserts that it was an error for the experts not to use an official 
map of Panama, instead of the “maps of the Canal engineers" which they 
stated they used. But the law does not state what maps shall be used, and 
the fact that the judge approved the survey ccntaining this statement by the 
experts, and declared the area accordingly, seems conclusive as to its regu- 
larity, in the absence of any evidence to the contrary. "There is no evidence 
to show either the impropriety of the proceedings, or that the area thus 
determined was erroneous. 

Panama has failed to estabhsh that the claimant omitted any steps re- 
quired of her by law in order to establish the boundaries of Bernardino 
and bring them to the attention of the authorities. The record shows 
that the authorities had full and legally proper notice of the claimant’s 
rights. . ; 

The Commission concludes that the adjudizations and licenses granted by 
the authorities on Bernardino constituted wrongful acts for which the Gov- 
ernment of Panama is responsible internationally. It is axiomatic that acts 
of a government in depriving an alien of his property. without compensation 
impose international responsibility. Panama has attempted to justify the 
result reached by asserting that the claimant Zailed to comply with the duties 
and take advantage of the remedies created by Panaman law. This justifica- 
tion the Commission, for the reasons stated, finds to be unsustained. In so 
finding, no imputation of bad faith or disctimination is made against the 
Government of Panama or its land authorities. As the public statements 
of its high officials show, it was endeavoring throughout this period to bring 
order out of a chaotic system of public land administration. In such a period 
of development and readjustment, it is perhaps inevitable that unfortunate 
situations like the present one should arise. It is no extreme measure to 
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hold, as this Commission does, that if the process of working out the system 
results in the loss of the private property of one such loss should be com- 
pensated. 

By reason of Art. V of the convention, it is unnecessary to consider the 
question of what legal remedies were open to the claimant under the laws of 
Panama, after the wrongful grants had been made by the Government, to 
obtain redress for the past wrongs, either egainst the "eus or against 
the grantees. 

It remains only to determine the questzon of the ens caused to the 
claimant by the adjudieations and licenses. 

The question of damages is complicated by the fact that ilis claimant still 
retains a registered title to the whole oi Bernardino, so far as the record of 
that property gives any indication. In szite of this fact, since conflicting 
registered titles to the adjucicated portions of the property exist in the names 
of the grantees of these portions, or, in many cases, in the names of their 
transferees, the Commission must consider that the Bernardino land which 
. has been adjudicated is permanently lcst to the claimant. As to this por- 
_tion, the Commission holds that the proper measure of demages arising from 
adjudications is to determine the total number of hectares on Bernardino 
which have been adjudicated, and the value of Bernardino lands per hectare, 
from the evidence before the Commission, and to award to the claimant the 
full value of the number oi hectares of her property which have been ad- 
judicated. 

Accurate determination of the number zf hectares on Bernardino which 
have been adjudicated is difficuls. The Un.ted States has presented evidence 
of 40 adjudications totaling 1,718 hectares, all of which it alleges to be on 
Bernardino. This allegation is supported by a statement by Francisco 
Moreira, a licensed surveyor of Panama, and by an affidavit by Orlando del 
Vasto. Both of these witnesses were familiar with the property and both 
assert actual knowledge of the locations of the adjudicated tracts. Neither 
one alleges, however, that all the adjudications in question are in their en- 
tirety on Bernardino. Panama in her pleedings entered a general denial of 
the United States’ allegations, but made no specifie contentions as to which 
tracts it claimed to be off Bernardino. 

On this state of the record, the Commissizn, having examined the recorded 
boundaries of the adjudicated tracts, and entertaining dcubts as to whether 
all of them were on Bernardino, called upon counsel for further explanation. 
On the basis of that explanation, and giving due weight to the statements of 
Moreira and del Vasto above mentioned, th» Commission finds that 36 of the 
40 adjudications in question were on Bernardino, in whole or in part, and 
that the total area on Bernardino which has been adjudicated is 1,362 
hectares. 

- We turn now from the adiudications to tze matter of caltivator’s licenses. 
The evidence indicates that the bulk of thé licenses were on the central and 
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southern part of the property, while most of the adjudications were in the 
northern part. Presumably, the transitory licenses were granted on unad- 
judiszated land. There were granted in all 123 licenses which were certified 
to be on Bernardino. The aggregate area of these was 309 hectares. The 
licenses were all temporary, usually for two years, but there is evidence that 
the licensees often did not leave at the end of the term and did not observe 
the proper limitations as to area. There is also evidence that these numer- 
ous licenses encouraged trespassers to come on the property. There is evi- 
dence also that the licensees destroyed the timber and denuded the soil by 
improper cultivation. 

The claimant asserts a constructive total lozs of the property because the 
bresking up of the continuity of the estate by adjudications, coupled with 
the damage done to forests and soil by the licensees, have rendered impracti- 
cable any development*of the land. 

Much of the evidence as to the value of the indi is iian afadir. Most 
of it relates to the value of the timber which was originally on Bernardino. 
One witness for the claimant valued the land at $250 per hectare, assuming 
Bernardino to.be in its original condition. Another valued it, apparently as 
of 1922, at $100 per hectare for agricultural purposes. In 1912, Mr. de Sabla 
refused successive cash offers of $75,000 and $135,000 for the entire tract. 
It should be noted, however, that the ocerer over-estimated the area of 
Bernardino, giving it as 10,000 acres whereas the correct area apvears to 
have been 7,950 acres or 3,180 hectares. ‘The offerer's agent, William Mc- 
Coy, who subsequently became comptroller o2 the American Brakeshoe and 
Foundry Company, states that he examined and reéxamined the property, 
assisted by expert timber cruisers, and that he considered the property to 
be worth $100 per hectare. Some light is ;hrown on value by the fact that 
the Canal Zone authorities made a practice of leasing land in the Canal Zone 
at the rate of $5.00 per hectare per year. Carlos Icaza Arosemena, a wit- 
ness in behalf of Panama and a neighbor oi Eernardino, placed the value of 
40,000 balboas on Bernardino, apparently in the condition in which it was 
in 29833. He did not know the extent of she property and disclaimed any 
kncwledge of the value of the forests and ever. ability to distinguish between 
different kinds of trees. Ramón Arias F., another witness in behalf of 
Panema and a neighbor of Bernardino, testified that the lands in Bernardino 
“may be worth 15 balboas per hectare.” He was not acquainted with the 
lands in their entirety but with that portion cf them which adjoined the na- 
tional highway. He did not know the area. 

The higher of the two actual offers made tor Bernardino in 1912 was at 
the rate of $13.50 an acre for the acreage assumed in that offer, and although 
the would-be purchaser estimated the acreage at tco high a figure, this should 
not affect the. value which he ascribed tc the property per acre. Taking 
everything into consideration, the Commission is of the opinion that this offer 
gives as close an approximation to the tru» value per acre of Bernardino in 
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its original state as can be reached. On this assumption, converting acres 
into hectares, we would get a value of $33.75 per hectare. . 

The Commission concludes that the claimant is entitled to receive $33.75 
for each of the 1,862 hectares within Bernardino which have been adjudicated 
to others and that the balance of Bernardino, amounting to 1,818 hectares, 
has been deprived of half its value by culiivators’ licenses and the resulting 
deforestation and denudation of soil anc also by the destruction of con- 


tinuity resulting from both the adjudications and the cultivators’ licenses. — 


The result of the computation based on these assumptions fixes the loss of the 
claimant due to illegal adjudications and -censes at $76,040.25. 

The Commission decides that the Republic of Panama is obligated to pay 
to the United States of America on behalf of Marguerite de Joly de Sabla 
the sum of $76,646.25 without interest. 

Done at Washington, D. C., this 20th day of June, 1933. 


D. W. vaN HEECKEREN, 
Presiding Commissioner. 

Errgu Roor, JR., 
Commissioner. 


[Dissenting opinion by the Commissioner of Panama omitted.] 
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Tratado de Direito Internacional Publico. Ey Hildebrando Accioly. Rio 
de Janeiro: Imprensa Nacional, 1933. Tomo I, pp. xxiv, 549. 


A clear exposition of the principles of publi: international law is the first 
.volume of the Tratado de Direito Internacional Publico, by Hildebrando 
Accioly, sometime first secretary of Brazil's permanent delegation.to the 
League of Nations, and now counselor of embessy at Washington. Two ad- 
ditional volumes are in preparation. Brazil has played a creditable róle in. 
the development of international law, but her jurists have lagged in the pro- 
duction of outstanding treatises. The excellence of the present volume, 
judged by style and erudition, promises the author a place with his predeces- 
sors, Lafayette Rodrigues Pereira (Principios de direito internacional, 2 vols., 
1902-1903), and Clovis Bevilaqua (Direito publico internacional, 2 vols., 
1911). Dr. Accioly’s varied career in the diplometic service and researches 
for previous works, such as Actos ?nternacionues vigentes do Brasil (1927), 
make him master of illustrative material zhat is valuable to studenis of the 
international relations of Hispanic-Amer:ean nations. Although Brazilian 
practice is stressed, the work shows conversance with the most modern juristic 
conceptions elsewhere. Accioly does not share the belief of Alejandro Alvarez 
in continental categories. 

With the idealism of the representative of a minor power, Dr. Accioly re- 
affirms the doctrine of juridical equality so ably defended by Ruy Barbosa 
on behalf of Brazil and the small nations at the Second Hague Conference. 
He also favors the naturalistic conception of the basis of international law. 
Approximately twenty pages are devoted to -he subject of intervention, es- 
pecially as practiced among American nations. No intervention is licit, 
despite the claims of exceptions, affirms Dr. Accioly. Brazil was ior years 
the victim of British intervention on “humanitarian” grounds, namely, the 
suppression of the slave trade. Intervention assails the very nature of law, 
he holds, for it can be exercised only by nations shat can use force. Inter- 
ference by the United States in Cuba's domestic concerns cannot properly be 
termed intervention because this action is authorized by the Platt Amend- 
ment. The ticklish subject of the Monroe Doctrine the author handles with 
extreme temperateness. It is not internaticaal law, but a political policy 
that was once admittedly beneficial to the protected states, but now resented 
by them because of its disfigurement by later interpretation. 

Dr. Accioly follows the classic divisions of persons, property, pacific rela- 
tions, and international disputes. This initial volume, which covers persons, 
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devotes more than fifty-five pages to the League of Nations and the World 
Court, and several pages to the Pope and the Vatican City. A well chosen 
bibliography is included. The author believes with Le Fur that no ini zelligent 
man ean afford to be unfamiliar wizh international law, and that its study will 
contribute toward the attainment of the juridical organization of peace, the 
one hope of salvation for & chaotic world. FREDERIC WILLIAM GANZERT 


The Idea oj National Interest. By Charles A. Beard. New York: The 
Macmillan Co., 1934. pp. x, 583. Index. $3.75. 


So complicated and so provocative is tte problem of the foreign policy of 
the United States that all students will wekcome this new study of the subject 
undertaken by a writer whose work in other fields has always been marked 
by a freshness of approach and a candor ci criticism that challenges our at- 
tention. Mr. Beard is too original a thinker merely to beat over the old 
ground; too constructive a eritie to deser:be a situation without suggesting 
some of its hidden purposes and ulterior possibilities. What he has attempted 
here is to detach one of the prime objectives of American foreign policy and to 
study it more or less in isolation, so as to find its real meaning and the part 
it has played in the determination of governmental action. 

With the example before him of a stucy of "National Honor" conducted 
by Leo Perla some years earlier and finding that the term “national honor" 
was giving way in diplomatic documents to the term, “national interesi,” 
Mr. Beard was led to undertake & matter-of-fact inquiry into the meaning 
and use of the formula. In the present volume he seeks to do no more than 
present the “relevant facts of the vase." The volume is, therefore, prima- 
rily analytical and descriptive. What do the records show has been the ~ 
— interpretation of the term “national interest" and under what circumstances 
has it been applied in the relations cf the United States with other states? 
Having brought together these materials, the author proposes to construct 
Out of them a “consistent and tenable theory of national interesi,” which 
will form the subject of a second vokime. 

In an opening chapter on the Pivots of Diplomacy, the author shows that 
‘national interest" as a formula o? diplomacy is a relatively modern con- 
ception, succeeding to the older conception of dynastic interest and the 
formula of national honor. He then points out how the Constitution of the 
United: States embodies a conception of “national interest” as understood 
by those who helped to form “he Constitution. As a practical objective | 
of foreign policy, "national interes?" has iound its chief expression in ter- 
ritorial expansion and in commereia! expansion, and it is to these two spheres 
of national interest that the body of the work is devoted. Three chapters 
analyzing and describing the various issues presented by territcrial and 
commercial expansion are followed by a chapter containing “Tllustrations 
of National Interest in Action,” mn which certain aspects of the relations of 
the United States with Nicaragua and China are given in more detail. Tken 
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follow two chapters setting forth “The Ameriezr Stake Abroad," both the 
“Capital Account," including commercial and i=cuszrial properties, and the 
“Current Account,” including intangible items, such as markets for goods. 
Elaborate tables are presented showing the extent of direct investments in 
commercial and industrial properties and the “pcrtfolio investments” of 
“interest capital” acquired through the purchasz 5f foreign securities. Fur- 
ther tables show in detail the extent and charactzr of American trade abroad. 
The chapter on the “Foreign Implications of L"cmestie Affairs" deals with 
the effect of tariff restrictions, with the “supreme interest of national de- 
fense," with the development of a merchant merine and with the control 
of immigration. The chapter on “Moral Obligation in National Interest” 
surveys a number of instances in which the ides of moral obligation entered 
the determination of foreign policy, as in tae instances of the liberation of 
Cuba ane the plans of President Wilson to make the World War: a “war to 
end war.” Then follows a study of the “Interpretation, Advancement and 
Enforcement of National Interest," in which the author describes the vari- 
ous methods and procedures by which American foreign policies have been 
put into effect, while a closing chapter deals with a criticism of the “His- 
toric System of National Interest” in the light af fact and policy. 

If a word of criticism may be ventured of a study where there is so much 
to praise, it would be that Mr. Beard has, dou=tless unconsciously, allowed : 
himself to interpret his topic too broadly. In kis opening chapters he seems 
to be seeking to analyze the conception of "nat.oaal interest” in the light of 
those who put it forward as an object of policy anc to determine just what 
interests were actually included within the term. This approach, however, 
is not consistently pursued; and by reasor. of tae subsequent introduction 
of material not directly in line with the leading topic, the volume tends to 
become a general study of the foreign policy of tre United States. Irterest- 
ing as is the material presented, it nevertheless fails to drive home the con- 
clusion suggested in the earlier chapters. In the firal chapter, however, the 
author returns to his main topic, and his obser--eticns are both original and 
iluminating. C. G. FENWICK 


La Guerre comme Instrument de Secours ou de Punition. By D. Beaufort. 
The Hague: Martinus Nijhoff, 1933. pp. xii, 185. Gld. 4. 


The paternity of Grotius is sgain at issue. Dr. Beaufort chooses what he 
justly calls the important topic of intervention fcr study; that word was un- 
known to the writers with whom he deals, and mizit ke better recognized today 
in the word “sanction.” This book is written as & challenge to the thesis laid 
down by the late Professor C. Van Vollenhover, in his studies of Grotius, 
which the author states as follows: Grotius "could allow any state to use 
war as a sanction against an offender, and thus 1°s system was founded upon 
altruism; but writers previous to him permittec cnly the injured state to use 
war against the injuring state, and thus their systems were founded upon na- 
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tional selfishness. With this ergument Dr. Beaufort disagrees. He starts 
with the beginning of the Christian era and traces all expressions which can be 
connected with the argurcent in writers up to Grotius. The list of writers ` 
includes many not usually seen :n such a list, and omits some ordinarily found 
therein. 

In two final chapters, one dealing with Professor vaa Vollenhoven, the other 
more general, the author states his conclusions. The “théorème de Grotius” 
laid-down by Van Vollenhoven asserts that criminal jurisdiction has as its only 
necessary condition that the author of the crime shall have in advance been 
submitted to that jurisdiction; in fact, bv its criminal conduct, a state places 
itself under the judgment not merely of the injured state but of every man and 
every community. This is correct, says Dr. Beaufort, but it is not to be 
found directly in the texts; it can only be implied from Grotius” general po- 
sition that criminal jurisdictior belongs naturally to all men, and can only 
be exercised by them in the absence of well ordered judicial relations. Grotius 
did teach an altruistic doctrine, but he was not the first to teach it; the theory 
of war used as a penalty can only with difficulty be gleaned from his writings; 
certainly he was not the first to teach the “just war.” Earlier writers taught 
an altruism based upon the collective solidarity of mankind, from which a 
right of intervention follows. Grotius drew heavily from them; his views are 
the same as theirs. | CLYDE EAGLETON 


Les Consuls en Temps de Gue-res et de Troubles. By Pierre Bouffanais. 
Paris: F. Loviton, 1933. pp. iv, 252. 


No. less an authority than the Baron Alphonse de Heyking has declared 
that “it is only in times of peace that international relations permit consular 
relations." ‘This very scholarly study of Dr. Bouffanais on the position of 
consuls during war would seem to prove the contrary. In fact, the author 
points out that the various texts on consular law and procedure pay little 
or no attention to this important field of consular practice. The pen 
study fills the gap in a very adequate manner. 

The author first devotes his attenticn to questions arising in times of 
wars with foreign Powers, beginning with the consular relations between 
enemy Powers, and then carrying on through the more complieated prob- 
lems arising in the consular relations between neutral and belligerent states. 
'The same procedure is followed in the second part of the work, eovering 
periods of civil war. 

'The World War has served as the principal laboratory for the findings 
offered, and the author has utilized very effectively biographies and auto- 
biographies of consular cificials, as well as the official documents of the 
Powers in collecting material to support his thesis. 

He gives some interesting examples of the continuance of consular rela- 
tions after the severance of di»lomatie relations, but proves conclusively 
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that contrary to former practice consular relations between belligerents after 
a declaràtior have become practically impossible today. "Thé section de- 
voted to the'return of enemy consuls after a declaration of war indicates 
that nations have not always lived up to their obligations. In fact, the 
treatment accorded some consuls after war has been declared has been cruel 
in the extreme. 

Here as elsewhere pumerous concrete examples are given, drawn from 
exceedingly varied sources. In fact, the volume perhaps owes its greatest 
value to the many and often very recent examples illustrating the prin- 
ciple of law mvolved. | 

By way of conclusion, Dr. Bouffanais finds that stability of consular serv- 
ices in times of stress is particularly important, and for that reason the 
career service limited to nationals is far superior to the honorary service to 
which foreigners are often eligible. He finds that consular relations be- 
tween belligerents and neutrals are still governed by neutral rights and 
duties recogrized at the time of the conflict. GRAHAM STUART 


The Interpretation of Treaties by Judicial Tribunals. By Yi-Ting Chang. 
New York: Columbia University Press, 1933. pp.196. Index. $2.75. 


This monograph sets out to study scientifically the subject of treaty inter- 
pretation by analyzing the relevant judicial decisions. Most of the decisions 
of the Permanent Court of International Juztice are examined, together with 
a number of other international cases, and some judgments of the Supreme 
Court. But the field is a vast one and it cannot, of course, be completely 
covered within the compass of a book of this sizə. 

The author divides his subject under six heads: “Respect for clear mean- 
ing," “Construction when the text appears doubtful,” “Construction inter- 
fering with tie manifest purposes of the contracting parties,” “Admissibility 
of preparatory work," “Versions in different languages," "Rule of liberal 
construction.” Under each of these heads ere grouped a number of decisions 
from which the material passages are cited, together with short comments 
giving the author's view of the result. With these it is not always possible to 
agree as, for example, when he relegates the prirciple adopted by the Perma- 
nent Cour: of International Justice that there is no occasion to refer to pre- 
paratory work for the interpretation of a “sufficiently clear" text to little more 
than an obiter dictum. 

The author's main contention is that the classical canons of construction 
are of little value or importance in connection with treaty interpretation, and 
that the whole problem reduces itself to s question of evidence as to the 
intention of the parties. He stresses the liberality with which international 
tribunals have been wont to resort to sourzes extraneous to the instrument 
itself in their search for its true meaning witkcut, however, distinguishing 
clearly between the different value which is tc be attributed to different 
sources of thiskind. The history and purpase of a treaty are one thing, drafts 


620 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and statements made in the course of negotiations are another, and Anglo- 
Saxon lawyers will hardly see eye to eye with Dr. Chang in his estimate of 
the weight which is to be given to the latter category of evidence. He justly 
points out that there are practically no instances in the precedents of real con- 
flict between text and preparatory work, but he does not appear to shrink 
from the conclusion that extraneous evidence of intention mi ight override even 


a clear text. . . 
The book contains much valuable information upon a highly important 
and difficult subject. ALEXANDER P. FACHIRI — 


Germany Under the Treaty. By William H. Dawson. New York: Long- 
mans, Green & Co., 1933. pp. 421. Index. $3.00. 


In this scholarly nos of the effects of the Treaty of Versailles upon Ger-. 
many, Dr. Dawson has made a real contribution toethe literature on condi- 
tions in post-war Europe. After two illuminating and critical chapters on 
what actually happened at Versailles, Dr. Dawson examines in a thoroughly 
judicious manner the situation in Germany which has resulted from a pact 
that has been carelessly referred to as a treaty of peace. It has become 
increasingly apparent thas the rôle of President Wilson at Versailles was a 
curiously pathetic one. His knowledge cf European questions was so dis- 
tinctly limited that it was imperative for him to turn to his so-called “ex- 
perts” for advice. In some cases this advice was based upon insufficient’ 
information or even upon prejudice; in other cases it ran so strongly counter 
to truth and common sense that a dispassionate observer of today inevitably 
wonders whether the President would not have been wise In entirely = 
carding the promptings of that “brain trust” of 1918-19. 

It should be remembered, of course, that the American experts at Pais 
bear only a limited liability for the mistakes of President Wilson. With 
reference to the conditions to be imposed upon Germany, the President was 
at times only too willing to surrer.der principles to which he had apparently 
given merely lip service. His quick, warm sympathy with humanity in dis- 
tress found no forceful expression in protest against the blockade of Ger- 
many during the sessions of the Peace Conference; a blockade that caused 
starvation to stalk “gaunt and livid through the streets of thousands of 
German towns.” | 

One of the political principles to which President Wilson pronounced his 
steadfast es ess was that of the “self-determination of different peoples 
or nations.” In some instances this right to control their own destiny was 
to be exercised through plebiscites which were to be impartially conducted. 
The manner in which this principle was compromised at Paris, and its subse- 
quent betrayal by commissions appointed under the League of Nations ` is. 
clearly indieated by Dr. Dawson. In five informing and convincing chap- 
ters on the Polish Corridor, on conditiors in Danzig, on the situation in 
Upper Silesia, and on minority treatment in Poland, the author has pointed 
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out the flagrant. injustice that has been meted out to Germany under the 
terms of the Treaty of Versailles. 

In ihe latter part of his volume Dr. Dawson deals with the questions aris- 
ing out of the cession of the Hultschin region to Czeshoslovakia, the seizure 
of Memel territory by Lithuania, the problem of the Saar, Eupen and Mal- 
medy, and finally the partition of the German 2olonies. His treatment of 
these complicated problems is marked by the same sane and unbiassed 
spirit which prevailed during his discussion of the dificulties involved in the 
Polish cessions. Indeed, Dr. Dawson has written a book that should be 
read by every student of international affairs who seeks to discover the 
background oi the Hitler movement in Germany. Cuarues C. TANSILL 


Trattato di Diritto Internazionale. Vol. I: Introduzione. Parte Generale. 
Edited by P. Fedozzi.* Padua: Cedam, 1933. pp. xii, 550. L. 65. 


This is the second revised and enlarged edition of the work indicated, and 
the first of a series of works published in Italy and designed to cover the 
whole field of international law from the Italian point of view. The author 
is professor at the University of Genoa. 

The book opens with a discussion of the international community and the 
systematic idea of international law, including international politics, morals, 
courtesy, relations between international and internal law, and the divi- 
sions of international law, and follows with a discussion of objective inter- 
national law and its sources. The second title discusses the subjects of 
the law and international duties, and the zhird ticle, the constituent ele- 
ments of the state in international law, including its powers (not omit- 
ting the Monroe Doctrine), population and territory, including freedom 
of the sea and its limitations. The fourth title relates to the ordinary 
consideration of the organs of international relations, including the head 
of the ‘state and of foreign affairs, ministers, consuls and agents, with 
military commandants. The fifth title concerns the origin, modification 
and .extinction of international juridical relations, including negotiations, 
treaties and their execution, and illicit international acts and responsibility 
therefor. e 

The book will offer many points of interest to the American student, too 
numerous to be indicated. We confine ourselves to the distinetion drawn 
between justice and equity. The former is derived from the study of reso- 
lutions of international conferences, votes of scientific assemblies of recog- 
nized competence, and the general opinion of contemporary publicists. 
Equity in a given case, it is found, has regard, humane and indulgent, to the 
subjective application of fundamental moral ideas. The subject is diffi- 
cult, but one may doubt if the opinions of men, uncrystallized in final form 
.or relatively so, offer the criteria of justice as o-dinarily defined by us. 
Rather we may believe that these opinions must be brought into some au- 
thoritative shape. JACKSON H. RALSTON 


^ 
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Die Allgemeinen. Entscheidungegrundlagen des Ständigen Internationalen 
Gerichtshofes. By Elfried Harle. Berlin: Franz Vahlen, 1933. pp. xii, 
329. Index. Rm. 18. | 


The problem of the first half o? tais 5ook is the reconciliation cf Article 38, 
paragraph 3, of the Statute of the Permanent Court of International Justice, 
with the theory of the consent of states. The author is an extreme positivist, 
subscribes to the “gap” theory, and regards the submission of al! disputes to 
arbitration as the best assurance of wcrlc peace. The position is taken that 
“general principles of law" in paragraph 3 are a subsidiary form of customary 
international law to which the ecurt must nave recourse in the absence of an 
express agreement between the parties or a general rule of customary interna- 
tional law decisive of the point involved. These general principles oi law are 
not immediately applicable, but require adaptation to the conditions of inter- 
national life. The descriotion of tke content of these general principles is not 
altogether satisfactory. The exemples oifered by the author of such princi- 
ples betray an uncritical tendency to assimilate contract to treaty and delict 
to international torts. 

The second part of the book, which deals with paragraph 4 of Article 38, 
is weaker than the first. The instriction to the court ta apply judicial deci- 
sions and the teachings of publicists as subsidiary means for the determination 
of rules of law is interpreted by th» author as empowering the court, in the 
absence of positive rules of law, to decide disputes in accordance with the 
basis which it would adopt if it were a legislator. To assure some measure of 
objectivity, the court is tc be guided in its adoption of a basis for decision by 
the teachings of writers anc by ‘udicial decisions. The power to decide in 
this manner is made to depend u»on the consent of the parties trereto,—al- 
though not & word appears in the pertinent sentence concerning such consent. 
The last paragraph of Article 38 is construed as empowering the court to dis- 
regard the law if the parties empower it to do so. Such novel interpretations 
require justification, but despite ar, extended examination of the genesis of 
Article 38, the conclusions seem iau ty. The ez aequo et bono provision was 
inserted by the subcommittee of the Third Committee of the Assembly in 
place oi Fromageot’s suggested addition aiter the word “law” in paragraph 3 
of the phrase “and justice.” It thus a»pears that to this provision must be 
assigned the function which the aushor attributes to the first part of para- . 
graph 4. The aüthor's difficulty in sroving that the first part of paragraph 4 - 
empowers the court to make a “free” decision also appears from the fact that 
nothing is said therein concerning tre parties’ agreement'to such a decision, 
although this is an admitted requirement. The author’s boldness is at times 
unfortunate as when, in the face of the Permanent Court’s express denial in 
the Free Zones Case that it could legislate for the parties without being ex- 
plicitly instructed to do so, he hclds that the agreement of the parties that 
the court shall decide ez aequo et bono is a suffieient authorization. The fun- 
damental oversight of the work is the neglect of all correlation between the 
court's jurisdiction and the bases cf its decisions. SANFORD SCHWARZ 
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Force in Peace. Force Short of War in Inte-national Relations. By AL- 
bert E. Hindmarsh. Cambridge: Harvard University Press, 1933. pp. 
xli, 249. Index. $2.50. 

The auzhor is the best reviewer of his own work because his familiarity 
with the text enables him to inform readers of what he has sought to accom- 
plish, and how well, in his own opinion, he has achieved his design. Maore- 
over, he will not quarrel with his own conclusions or encourage others to do 
so. This reviewer, although having had no part in the preparation of Dean 
Hindmarsh’s book, would, nevertheless, astempt to indicate what the au- 
thor has sought to do; and so encourage ratker than deter the perusal of 
some highly interesting pages. 

After adverting at some length to so-called non-coercive methods of ad- 
justing international differences, in which the author deals rather critically 
with arbicration as a jtidiciel process (pp. 32-34), he embarks upon a dis- 
cussion o= private and state use of force in t:me of peace. These he pro- 
ceeds to discuss under the headings of “Pzivate reprisals,” “State self-help 
in practice," and “International law and staze self-help.” The term “re- 
prisals" vas used generally, he declares, “from the thirteenth century on to 
describe «he practice of individual self-help according to prevailing regu- 
lations” (p. 44). He defines “public reprisals” as “coercive measures 
taken by one state against another, withcut >elligerent intent, in order to 
secure redress for, or to prevent recurrence of, acts or omissions which under 
internaticnal law constitute international celinquency” (p. 58). Some 
readers may perhaps be inclined to question tLe sufficiency of this definition 
by reasor. oi its phraseology and scope. Dr. dindmarsh shows that in the 
light of existing practices, international aw fails to forbid an aggrieved 
state to kave recourse to “warlike acts" in time of peace, and that the exer- 
cise of that privilege does not necessarily mark the existence of war in a 
technical sense. He calls attention to the “cractical and legal objections 
to the wenton use of force short of war, even though the ostensible purpose 
is to enfcree alleged international obligations? (p. 106). It is the latitude 
yielded to the individual state and the constamt abuses thereof to which the 
author unceasingly and wisely directs attention. 

Discus3ing in detail the matter of coeroion in relation to the League of 
Nations, the author adverts to the ireedom stil enjoyed by the members 
thereof. He declares that "the history of the past decade indicates that 
. the Covenant fails effectively to provide lega. restraint on the use of force 
short of war even where legal issues clearly suitable for adjudication are 
involved? (p.127). “Self-help,” he adds, “caa not be eliminated as a legal 
right unless the international community provides an adequate substitute” 
(p.140). He declares that “the defection of tae United States, the ambigui- 
ties of th» Covenant and national selfishness Lave so far rendered innocuous 


! Compare Grover Clark, “The English Practice wth Regard to Reprisals by Private 
Persons,” this JouRNAL, Vol. 27 (1933), p. 694. 
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the international sanctions originally dsvised for the League of Nations" 
(p. 144). l ‘ 

. Deploring the abuse of what is permicted, and the inefficacy of the post- | 
war peace system, in so far as it has expressed itself in multipartite arrange- 
ments, whereby, for example, a member of the League may defeat the scheme 
of sanctions set forth in the Covenant (pp. 158-172), Dean Hindmarsh’ 
declares that the “immediate problem is not so mich a choice between 
moral and coercive sanctions of law; it is a question of offering a practicable 
substitute for the existing system of self-help” (p. 176). His work is in 
one sense a plea for such a substitute, seemingly to be effected through a 
transfer of power by common agreement to the world community acting in 
the interest of all of its members. 

The merit of the book lies in its portraval of what is today permitted in 
seasons of so-called peace. The pages devoted thereto are a useful con- 
tribution. Touching the inferences to ke derived therefrom, opinions may 
differ. Mr. Stanley Baldwin has recertly declared in the House of Com- 
mons: “There is no such thing as a sanction which will work which does not 
mean war; or, in other words, if we adeps sanctions we must be ready for 
war, and if we adopt them without being ready for war, we are not honest 
trustees of the nation.” ? Almost simultaneously, Mr. Norman H. Davis 
announced at Geneva that the United States will “not make any commit- 
ment whatever to use its armed forces for the settlement of any dispute 
anywhere.” 3 In the light of such utterances, it would be interesting to 
learn whether Dean Hindmarsh would have the world community apply 
what: he refers to as “coercive sanctions” in behalf of its. several members, 
and that without their individual participation therein. This reviewer would 
add nothing that-might seem to detract from the merits of a work which must 
long serve a useful purpose. It mirrors a lamentable situation in interna- 
tional practice, and therefore should be read. CHARLES CHENEY HYDE 


Lectures on International Law. By'Sir Thomas Erskine Holland. Edited 
. by Thomas Alfred Walker and Wyndham Legh Walker. London: Sweet 
& Maxwell, Ltd. 1933. pp. xlii, 576. Index. 30s. 


- ' However venturesome it may be to edit and publish a manuscript that the 
author himself did not revise for the press, there can be no doubt that in the 
present instance the result has been worth the labor and the risk. Sir Thomas 
Erskine Holland died May 24, 1926, ir the ninety-first year of his age. 
From 1874 to 1910 he had been Chichele Professor of International Law and 
Diplomacy in the University of Oxford. This volume of thirty-one lectures 

represents his classroom work. Simultaneously he performed for interna- 
— tional law.other services which he deemed at least equally important. On 
June 17, 1910, he said in his Valedictory Retrospect: “No one, I suppose, 
would hold that the duties of an. Oxford Professor are bound by the precincts 


2New York Times, Mav 19, 1984. 8Td:, May 30, 1934. 


BOOK REVIEWS 025 


of the Umversity. Least of all should the exertions of a Professor of Inter- 
national Law be so confined.” Thus it happered taat he did a vast amount 
of what may be termed non-professorial writ3g, including, for the British 
Admiralty, « Manual of Naval Prize Law (1888), for the British War Office, 
a Manual oj the Law and Customs of War on. Land (1904), for the London 
Times, from 1881, a series of articles ultimately published in book forra as 
Letters upon War and*Neutrality (1909), and "or learned societies numerous 
addresses and reports. In the nature of thing: the non-professorial writings 
had to be published. Not so the professorial -ectures; and in that Valedic- 
tory Retrospect he said: "I have not yet infli -ted >n the world a new text- 
book upon international law.” 

When Holland retired, he was closing the seventy-fifth year of his age, 
having been born July 17, 1835. He retained his mental faculties until 
death. He continued his contributions to the London Times, the result be- 
ing a seccnd edition of Letters upon War and Neutrality (1914), a supple- 
ment (1916), and a third edition (1921), the last containing contributions 
for forty ;ears. He produced a twelfth (1916 and a thirteenth (1924) edi- 
tion of his Elements of Jurisprudence. Also, just as in 1877 he had edited 
Gentilis De Jure Belli, he edited in 1911 4ouzhe’s Juris et Judici Fecialis, 
Siwe, Juriz Inter Gentes Explicatio, and in 1917 Legnano’s De Bello. He did 
other literary work also, but apparently made little or. no attempt to write a 
text book on international law or to prepare hE lectures for the press. 

Holland's relatives, knowing that he hac wEhed to prepare a comprehen- 
sive treatise, placed the manuscript of his lectures in the hands of his old 
friend, Dr. Thomas A. Walker, author of the Fistory of the Law of Nations; 
and Dr. Walker and his son have prepared tie present volume with great 
skill. They have omitted matter now obsolete They briefly but adequately 
have brought the topics down to date, being ca-eful to inclose in brackets the 
additions made. The result is a volume of creat usefulness for collateral 
reading oz for reference upon the topics which Holland selected for extended 
treatment. He dealt, for example, at somewh=t greater length than is com- 
mon with the nature and sources of international lew, as would naturally be 
expected from the author of the Elements of J srisprudence; and on war and 
neutrality he gave full treatment, as would naturally be expected from the 
author of the manuals for the British Government and of the contributions 
to the Lendon Tumes—a treatment not too fall, but so comprehensive and 
minute that a complete treatise covering thus she whole of international law 
would recuize two or three volumes. Again, 1 one wishes allusion to perti- 
nent historical events, or to views held by atchors, whether the events and 
the authors be old or recent, let him consult Hdlanc—an example being what 
he says cn just cause of war. Finally, if om wishes to know what views 
on international law, whether gained in the aniversities or elsewhere, sur- 
rounded the British statesmen and the British rublis at the time of the World 
War, he certainly must recognize that Hollanc was an important part oi tke 
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picture. In short, what the editors have done was worth doing and bas been 
done well. EuaGENE WAMEAUGH 


Treaties Defeated by the Senate. By W. Stull Holt. Baltimore: Johns 

Hopkins Press, 19383. pp. viii, 828. Index. $9.00. 

This is an admirable study of what is perhaps the central problem in the 
conduct of the international relations of tae United Stdtes. Though it covers 
& field in which numerous volumes have been published in recent years, it 
stands with Fleming’s Treaty Veto of thz American Senate, apart. It is in 
striking contrast to Dangerfield’s In Defense of the Senate: A Study in 
Treaty-Making, in which a doubtful stat-stical method was followed. 

In thoroughly scholarly and dispassionate vein, Mr. Holt reviews the out- 
standing contests between the Presidert and the Senate relating to treaties, 
in such a way as to leave the gravest doubt in the teader's mind as to the 
system which makes these contests possible and so often paralyzing to our 
government. This system is usually defended as making for democratic con- 
trol With respect to the constitutional provisions, Mr. Holt finds it clear 
that “the framers of the Constitution did not intend or think that the Senate 
was to be an instrument for the democratic control of foreign relations.” As 
the system works in practice, instead of making for democratic control, it fre- 
cuently means minority control. The methods employed by minorities are 
brought out in a masterful chapter on "The Versailles Treaty,” the best yet 
written on that subject. The author conzludes that “it can be asserted with 
as much certainty as is possible in human affairs that a sincere belief based 
cn the merits of the issue was not the dominant cause of the Senate’s action. 
It was the reservations that killed the treaty. And in adopting them the 
Senate divided on party lines.” 

. Interesting light is thrown by Mr. Holt's researches on the “injunction of 
secrecy,” * which show thet the “injurction” has been frequently violated. 
In 1884 the text of a treaty with Spain, nct available in the United States be- 
cause of the “injunction,” was cabled'irom Madrid to a New York newspaper 
which boasted of its feat (p. 139). Indsed, the so-called “injunction” has 
become a Iarce, and all pretense with raferance to it ought to be abandoned. 

No one who would wish to hold & irm grip on the internaticnal issues 
before the American people can afford zo be without this book. 

Maney O. Hupson 


Treaties and other International Acta of the United States of America. 
Edited by Hunter Miller. Vol. 8, Documents 41-79: 1819-1835. Wash- 
ington: Government Printing Office, 1933. pp. xxiv, 833. Price $5.00. 

This is a majestic volume. The writer has already paid tribute to the 
inauguration of this serjes.? As the series progresses, it seems unbelievable 


1 See article by the reviewer in this JOURNAL, Vol. 23 (1929), p. 329. 
2 See this JOURNAL, Vol. 26 (1932), p. 439. 
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that the work was not done before. It is a mystery how we have been able 
to do without these volumes in the past, and it is not creditable either to 
American scholarship or to our governmental administration that we have 
been content to wait so long for reliable information concerning the treaties 
of the Unrted States. f 

The edizor has followed in the main the plan adopted in Volume 2. Of the 
39 numbered treaties, nine were not included m Malloy’s collection. Each 
“documens” (instrument might be a better wo-d) is given in full in all lan- 
guages, w:th elaborate, painstaking notes concerning the relevant papers in 
the archives, and concerning the negotiation of zhe treaty as well as the steps 
taken to bring it into force. In many instances, this has involved delicate 
appreciation; for the irregularities here reported, many of them for the first 
time, will surprise even the knowing reader. The history of the 1830 treaty 
with Turkey is, at last, brought into the light. and it discloses a comedy of 
errors which might serve as the basis of a comi: opera; the editor’s appraisal 
of the Hodgson translations is an admirable kit of historical analysis, and 
ihe new translation of the Turkish version ie most welcome. The analy- 
sis of the character of the Hawaiian arrangement of 1826 shows a shadowy 
line whick may exist between national action and international agreement. 
In some cases, notably that of the British coreention of 1827 (to which 67 
pages are devoted), the editor has traced the zistory of action taken under 
the treaty. One may seem greedy to wish for more in such a volume, but it 
would hare been very useful if the subsequent “story of other treaties could 
have been traced as fully; for instance, the tresty with Muscat of 1833 must 
have an interesting epilogue, but the writer would not know where to turn 
to unearth: it. 

The reviewer's sense of personal gratitude stould not seem mitigated if he 
offers a few suggestions for future volumes. Hz finds difficulty in reading the 
editor’s excellent notes; a greater variety of ty-e and clearer headings might 
make for more clarity in the arrangement, end a less sparing use of footnotes 
might serve to set off historical settings. A question may also be raised 
whether i; is proper to speak of the “English text” of a treaty which is con- 
cluded in zwo languages, English and one other in such a case, the one text of 
the treaty would seem to be embodied in the -wo languages, each of which 
presents only a version of the tert. The »mployment of the term version, 
following the usage of the Permanent Court œ International Justice, might 
make for clearer thinking about problems cf tmaty law. 

Probably few of the users of these volumes will appreciate the prodigious 
amount o? labor which they entail. The resut amply justifies the expendi- 
ture of energy, however, and from a financial point of view it seems doubtful 
whether tae Government of the United States 1as ever made a better invest- 
ment. When the series is completed we s3all have not merely the reliable 
texts of United States treaties, but also a basis =or the development of a more 
useful law of treaties for the future. . Maney O. Htupson 
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The Unanimity Rule and the Lecgue of Nations. By Cromwell A. Riches. 
Baltimore: Johns Hopkins Press, 1933. pp. xii, 224. $295." 


This is a very competent study of a timely topic, the best study of the tepic 
in English which has appeared to date. The history of paragraph 1 of Article 
5 of the Covenant convinced the autho- thet this provision for unanimity 

“went into the Covenant to satisfy American opinion, or more accurately, 1 m 
an attempt to reconcile a sufficient number oi the League’s opponents in the 
Senate to allow consent to ratification" (p. 24); yet he concludes that “the 
Covenant would have been just ss widely ratified without Article 5, para- 
graph 1, as with it" (p. 35). Four of the eight chapters are devoted to a care- 
ful survey of “modifications of unanimily achieved through practice"; two 
concluding chapters state the effect of the unanimity rule on the Assembly and. 
the Council. As to the Assembly, the sushor concludes that “normally, when 
differences of opinion arise, small minorities give way to majorities,” and taat 
"small minorities ordinarily make no attzmpt to block the course of the ma- 
jority except in special circumstances in which strong political motives are at 
work” (p.186). Action by the Council Eas been more frequently obstructed,. 
hé finds, and “upon two occasions the League machinery has been brought vir- 
tually to a standstill through the use of the veto or threat of the veto in che 
Council’ " (p. 204). Yet the author thinks it improbable that the rule of 
unanimity will be abandoned. : 

Mr. Riches seems to be canvinced thet a decision will be reached or a à prac- 
tice established that the Council may by raajority vote request the Permanent 
Court to give an advisory opinion. Agrezing upon the desirability of this re- 
sult, one may find his reasons for the ccnviction unimpelling, however. It 
is difficult to share his prediction with such confidence; the actual nature of 
the precedents to be established may produce & contrary rule. 

` Advocates of abandoning the unanimity requirement in the Covenant will 
take little comfort from this volume. "Experience has conclusively demon- 
strated that the smaller powers make n» attempt to take decisions over the 
heads of a minority made up of great paw2rs” (p. 216), even where unanimity. 
is not required. Maner O. Hupson 


Intimate Diary of the Peaze dion: and After, 1918-1923. By Lord 
Riddell. New York: Reynal & Hii P0008; 1934. pp. xii, 435. Index. 
$3.75. - | 
This volume is a d to the guthor's War Diary. It covers the period 

from the end of the armed conflict to shorzly azter the defeat of Lloyd George 

in the elections of November. 1922. The gradual cessation of diary entries 
after that time does not seem to be merely fortuitous. The entries through- 
out revolve much more intimately about the personality and opinions of the 

British Prime Minister at the Peace Conference than they do about the 

Peace Conference itself. In this respect, the title is somewhat misleading 

as the book serves mainly to supply footnotes to the activities and incentives : 
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of the British Prime Minister and his advisers. Some of the most important 
events of the, Peace Conference are glossed ovez and some of its notable ses- 
sions, suck as the one of February 14, 1919, at hich the first complete draft 
of the Covenant was presented, are not even mentioned. 

The bock is, however, of great interest to taose who desire to pierce the 
veil of oratory and of documents to the true motives underlying the actions 
of those w20 occupied the important rôles in this drama of the times. Some 
of the issuas are still with us and may well be studied at their origins. Thus, 
upon the subject of the war debts to the Untied States, Lord Riddell re- 
marked tc Lloyd George as early as February, 1€19, that "a scheme had 
been propounded whereby the Americans woulc forego the debts due to them 
from the Allies. The Americans are being allowed a voice in the Peace 
Conferences far beyond what their sacrifices justify. They might well pay 
their footiag, and bear a larger portion of the cost of the war." The Prime 
Minister taought it was a good idea (p. 23). Altogether there seems to have 
been muck mistrust of the American proposals. Lazer in the year the Prime 
Minister remarked: “The League is to apply -o every nation but Americ. 
The League is not to interfere with American a Taire, but America is to have 
à voice in the affairs of Europe. A strange pcsition" (p. 118). Two years 
later, when the League was working smoothly Lloyd George claimed it a3 
“really a British production although fathered by President Wilson." “He 
(Wilson) intimated,” said Lloyd George, "tha: he did not want any assist- 
ance but, after reading Smuts’s memorandur, swallowed it whole . . .” 
(p. 279). 

One of tre rocks of foreign policy on which the government of Lloyd George 
foundered. was its attitude in respect to Gree«» and Turkey. Against the 
warnings cf Foch and Henry Wilson (pp. 204, £36), the Greeks were given a 
free hand. Riddell and Lloyd George blamed Venizelos for the final fiasco 
(p. 386), but Curzon held Lloyd George to be equally responsible (p. 412). 
Here, as e.sewhere, there is no attempt to arrive at a really objective view- 
point. Lcrd Riddell has written a fascinating r-emcir of British foreign pol- 
icy from the British point of view. As the eleczed chief British journalist. at 
the Peace Conference, he could not be expected to do less. He has not at- 

tempted tc do more. ÅRTHUR K. Kvn 


Cosmopolitan Conversation. The Language Problems of I pos Con- 
ferences By Herbert Newhard Shentoa. New York: Columbia Uni- 
versity Press, 1933. pp. xviii, 803. Index. $7.50. 

The International Auxiliary Language Assoziation in the United States, 
Inc., made this book possible. The statistizal foundation of it, as the soci- 
ologist author shows in nearly 400 pages of takles, is that 607 organizations 
have held 2,018 international meetings in the yzars 1921-31., Of 1,415 held 
in 47 countries and 225 cities in 1923-29 he sezurec details. The language 
practices of 1,088 were discovered; French was :ound to rank first, with Eng- 
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lish and German following, both as to “official” use and for translation or per- 
mitted use. In 831 conferences, 15,255 nationality groups participated. 
From these data, thoroughly analyzed in 69 special tables and set forth in full 
detail in lengthy master tables, the tex: of the book is largely derived. The 
general and established language practices of international gatherings, the 
changes and experiments respecting them, have been carefully collected and 
recorded. While auxiliary languages Lave been very Slightly employed, this 
is attributed to the failure oz their advocates to put forward a single synthetic 
system of speech. A final chapter holds that the adoption of one synthetic 
language would be a greater aid to multilingual meetings than the adoption of 
one ethnic language, and more possible. A commission, a research committee 
and an institute are proposed to be established to take what the author be- 
lieves to be the highly desirable decisions on that artificial language. 

The reasoning is entirely logical. It mav not be generally convincing. 
The student of international law is at once struck by the magnitude of the 
data concerning international organizations and their meetings which Profes- 
sor Shenton has got together; easily the most complete compilation in that 
elusive field. But one also notices that official and conventional international 
bodies and conferences are tabulated along with those that are purely private; 
and these latter occupy nine-tenths of his attention. The introduction of a 
synthetic language for the conduct of officiel international business is not 
definitely discussed in the hook, which scarcely suggests that it is a problem 
by itself. International relations are so closely tied to the life of peoples taat 
their conduct practically makes necessary the familiarity of its practitioners 
with the living languages in which daily transactions are done and which re- 
cord the national decisions of law, policy and opinion. The authentic text 
of a treaty in French, English, German, Spanish, etc., acquires value in large 
measure because its words are given significance by reference to their whole 
philological qualities of idiom, law, custom, etc: Knowledge of the idiom 
alone opens that area of understanding, and there is no evidence thar foreign 
offices are likely to favor the use of 8 synthetic language instead of the ethnic 
ones. | 

Extensive international concourse is a recent phenomenon which has de- 
veloped in society without general preparation. It could be accelerated by 
linguistic uniformity. If that is desirable, the alternatives are more efficient 
instruction in ethnic languages or the pushing of a synthetic one. Cosmopoli- 
-tan Conversation presents the case for the second alternative on the assump- 
tion that it should be accepted and that the premise of desirable acceleration 
, is proved. The phenomenon that creates whatever language problem there 
is, caught the present generation unawares. The younger generation is con- 
scious of international as of national life; is it as linguistically bankrupt as 
its fathers? Denys P. MYER 
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Traté Tréorique et Pratique de Droit International Public. By Jean 
Spiropoules. Paris: Librairie Générale de Droit et de Jurisprudence. 
1933.  >p.iv,465. Index. Fr. 50. 

In his Théorie Générale du Droit Internatiozal Dr. Spiropoulos gave us, 
in 1930, a striking demonstration of the relati-ity of international law con- 
cepts. H-s provocatiye and much commented thesis was that the basic 
hypotheses of the law of nations—for example. the 2zoncepts as to the nature 
and binding force of international law, its relaon to local law, the meaning 
of sovereiznty and the definition of the state—were in pure theory equally 
valid, being based on premises chosen a pric-t. In the present work the 
author seeks to combine with these doctrinal considerations, which he in- 
cludes in much abridged form, a systematic expos of actual practice and 
positive law. .His dominant ideas are carried throughout the book: the 
separatior oi problems’ of juridical constructic from problems of the con- 
statation du droit, and the reliance, in the presence of rival concepts, uoon the 
“weight of euthority” ag the only sure criterion, xo that it becomes the "funda- 
mental juridieal axiom." 

Face to face with practical questions, the au_hor finds in his present work 
an excellent opportunity to try out the aforementioned thesis. This con- 
tact with positive law, however, has not enadlec him to answer the objections 
which coulc be made to the views set forth ir the earlier work. How; for 
example, may the weight of authority be cete-mined, and is it to be based 
upon the decisions of judges or the actions of stazes? What isto be done if no 
dominani opinion is ascertainable? This s:tuetion actually does arise; thus 
the author admits that there is no dominant option to decide the question as 
to whether sustam is to be considered to be.a tacit agreement, or merely the 
manifesta-ion of a preéxisting Juridical conviction. Furthermore, it seems 
fair to observe that the weight of authority ma~ be in error. To hold other- 
wise would be to place the community of sta-es under the tyranny of the . 
majority, an objection already made by Professor Le Fur to Duguit’s con- 
cept of solidarity as the basis of law. Finally is is interesting to note that 
occasionally Dr. Spiropoulos has abandoned his own position by arguing in 
favor of one or another theory on the basis of visdom or expediency, instead 
of depending wholly on the weight of authority. 

. These doctrinal considerations, however, appear only in brief compass in 

the presen; work, and as a matter of fact the au-nor has given us here nothing 

more than a manuel, or general textbook on intcnational law. As such, it is 
well done, and is bound to be valuable, both to zhe expert for its summary of 
conflicting theories, and to the.student as a sound and comprehensive guide. 

But inevitably the book, beeause of its brevi-y, is not so valuable as the: 

Théorie Générale, which made a notable comribution. In the reviewer's 

opinion, the subject of international law has now become so vast that or- 

dinarily progress is possible only through mozogrsphs on special subjects, 
1 Reviewed in this Journat, Vol. 25 19313, pp. 409-410. _ 
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such as 8 those contributed by Borchard, Edwin D- Dickinson, Gunes Wright, 
and Lauterpacht. If the entire field must be covered in a single work, it 
cannot be done effectively ocher than thrcugh a monumental treatise pun a8 
Fauchille's nO, of which a new edition will shortly appear. 

JOHN B. Warrton: 


Foreign Bonds, an Autopsy. A Study of Defaults and’ Repudiations of Gov- 
ernment Obligations. By Max Winkler. Philadelphia: Roland Swain 
Co., 1933. pp. xvi, 295. $3.50. | | | 
Within the space of a few post-wer years the United States, which prior to 
the conflict had been a debtor nation, became the world’s banker. American 
investors have paid a heavy price fcr effesting this transformation, since bil- 
lions of dollars of the bonds of foreign netional, state, and city governments 
which they now hold are in partial or tove! default. 'The debacle was precipi- 
tated rather than caused by the world zrade depression, for it is attributable 
primarily to excessive lending to "unstable, undependable borrowers." The 
elaboration of this point and the demenstration by numerous examples. of 
how investors were deceived as to the stazus of the borrower by false or mis- - 
leading prospectuses constitute the core of the volume. The extent of cur- 
rent governmental defaults is shown :n tabular form, further information 
- respecting them and the numerous loans affected being added in the form of- 
notes. While the table is useful, mary of the notes, even for purposes of 
reference, are of comparatively little value. Together, they occupy. about: 
a third of the book. Tt seems a pity thal the author did not relegate this mate- 
rial to an appendix and devote the large space it occupies in the text to a 
more adequate treatment of the remaining topics with which he deals. These 
comprise a survey cf the history of defsult and oi the measures that have 
been taken to afford protection to the foreign bondholder—matters important 
enough to call for careful examination. The chapters devoted to them are, 
however, very thin in quality, while the material, especially in the historical 
chapter, is Somewhat scrappy and poorly organized. 
. To show how old a phenomenon is default, Dr. Winkler cites many in- 
stances of currency debasement fram anzient and mediaeval times, without 
distinguishing this form of internal monetary depreciation from the breach 
of a contract with = foreign lender. Ncr does he differentiate the defaults 
of earlier centuries, when rulers failed tc repay the personal loans that had 
been obtained from particular individuals, from the defaults of a state in 
modern times on its publicly issued foreign bonds. His historical review is, 
moreover, not free from factual errors. A “full-fledged” default Cid, it is 
. true, occur in Austria in 1811, but not in 1802, 1895, or 1816. . Neither did 
‘Turkey default in 1381, for that was the year in which, by the promulgation 
of the Decree of Mouharrem, she settled tlie default of 1875-1876. -These 
mistakes probably result from a reliance on: Manes’ Staatsbankrotte, al- 
though no citation is given. On page 22, a sale of bonds by King Henry H 
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in 1555 is mentioned as illustrating the pcpular:ty of government loans in 
Great Britain. This should, of course, read “Trance,” while the bonds then 
issued were, it may be added, purely interr.al. 

A number of the author's generalizations a-e of very doubtful validity. 
Space will permit of only one or two illustrations. On page 10 he states: 
“Tt is disheartening for investors to discover thas governmental default can 
be resorted to with infpunity. It does not et a 1 destroy the credit of a gov- 
ernment, as some naively believe." This is fa: from correct, for it has long 
been a rule of the chief European exchanges to lesar from quotation the new 
issues of a defaulting state. The credit of su:h a state is, in other words, 
worthless, and a flotation of fresh loans on th» Ziuropean markets remains 
impossible until the default is settled. Again, he speaks of repudiation ard 
default as if they were one and the same (p. 47:, and implies that both have 
resulted largely from the attempts of lenders tc exact harsh terms. Putting 
aside the question of what constitutes harsh terms when the risk incurred is 
considerable, the facts again do not support tke writer’s conclusion. Even 
in the classic case of the Colombian loan-of 1822, which the writer cites from 
Jenks’ Migration of British Capital as an example of a loan at usurious rates, 
the high net interest which that nascent republic conzracted to pay was in no 
way the cause of the default, for default occurrsd. before Colombia had paid | 
its bondholders a dollar out of its own resources 

The main chapter on Protective Measures coasists almost entirely of quc- 
sation, the section on the Corporation of Fcreign Bondholders being merely 
a reprint of the description of the organization snd operation of that institu- 
tion included in each of its annual reports, 

In a foreword, the Assistant Dean of the Georgetown School of Foreign 
Service commends Dr. Winkler’s book as “an adequate study of the causes, 
effects, and remedies of defaults on governmertal obligations.” While the 
work is lively, and on the whole fairly interestinz, “adequate” is an adjective 
it by no means merits. . WiuuaM H. WYNNE 
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Franco-Italian Relations, 1860-1865. By ynn M. Case. (Philadel- 
phia: University of Pennsylvania Press, 1932. rp. xii, 351. Index. $3.50.) 
This well documented monograph treats particularly of that period of Italian 
history when the clever Cavcur out-generaled tre wily Napoleon III and 
used him to help establish the modern Italian stete, with Rome as its capital. 
Dr. Case has examined and utilized the weelth o2 archive material in both 
France and Italy, covering the years under consideration, and has drawr a 
very clear-cut picture of the dilemma in which Napoleon found himself in . 
trying simultaneously to run with the Pope anc bunt with the Italian Gcv- 
ernment. The British, Austrian, and Spanish infiuences are evaluated, and 
the study concludes with the negotiation and ca^rring out of the convention 
of September 15, 1864, providing for the gradual w.thdrawal of French forces 
from the Papal States. The monograph is a valuable contribution in the 
field of modern European diplomatic history. GRAHAM STUART 
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John Marshall in Diplomacy and in Law. By Lord Craigmyle. (New 
York and London: Charles Scribner’s Sons, 1938. pp. vin, 145. Index. 
$1.75.) This very entertaining and succinct little volume is by a distin- 
guished Scotch jurist who was a Lord >i Appeal of Great Britain from 1909 
to 1929. Lord Craigmyle sketches the zighlights of John Marshall’s career 
in Virginia, in diplomacy and in the Chief Justiceship, and his relaticn to the 
statesmen of the time. Half of the chapters are devoted to the Chief Justice- 
ship, in which the author reviews wita shrewd comment the growth of 
Marshall’s judicial power. The autho- regrets that Marshall's dissenting 
opinion as to commercial domicile in time of war in The Venus did not become 
the rule "in the realm of so-called :rternational law." Lord Craigmyle 
rightfully estimates that Marshell’s greatness rests upon his decisions on 
constitutional questions. He analyzes Marshall’s decisions in Marbury v. 
Madison, Fletcher v. Peck, and MeCuloch v. Maryland, and shows how the 
Supreme Court under him proclaimed its independence of the Executive, its 
control over Congress, and its authority over the acts cf every State, within 
the restraints of the Constitution. L. H. Woorsky 


How the Hungarian Problem Wes Crzated. By Stephen Czakó. (Buda- 
pest: Editions “Danubia” Ltd., 1934. pp. 77, with map.) We have here a 
brochure of a distinctly propaganda rature. It has been written obviously 
to demonstrate the iniquity of the frontier arrangements imposed on Hun- 
gary by the Trianon Treaty. The writer has found in the monumental 
Diary of the Conference at Paris published by David Hunter Milter, legal 
adviser of the American Peace Delegation, ample evidence of the crass 
stupidity and responsibility of the Allied and Associated Powers.. From 
this impressive evidence Dr. Czakó aztempts to deduce a new theory of in- 
ternational law to the effect tha», as an international treaty is the highest 
. form of legislation, it becomes invalid if based on erroneous information, and 
therefore should be revised. Thiz ressoning, while appealing strongly to 
one’s sense of justice, can hardly be acezpted as a sound legal principle. Al 
treaties imposed either by war or other forms of constraint would thus be of 
slight value. The basis of internaticnal relations would be most unstable. 
Pacta sunt servanda. Much sympathy, however, may be awakened by this 
pamphlet in the justice of the claim of Hungary to a radical reconsideration 
of the indefensible Trianon Treaty. . PHILIP MARSHALL BROWN 


British Preéminence in Brazil: Its kiss and Fall. By Alan K. Manchester. 
(Chapel Hill: University of Norsk Carolina Press, 1933. pp. xvi, 371. In- 
dex. $3.50.) The complete dependence of Portugal on English assistance 
during the Napoleonic wars left ro alternative to the granting by Portugal of 
preference to British products in the co.onial ports. After the declaration of 
Brazilian indepencence, further extension of this preference and the early 
abolition of the African slave trafic wre imposed as conditions of British 
recognition. However, revolt f-cm Eritish domination was soon evident. 
The restraining hand on Brazilian amzitions in Banda Oriental (Uruguay) 
and the dogged insistence on the suppression of the slave traffic in the face of 
strong Brazihan opposition aroused resentment. The trade agreement was 
not renewed in 1845— and none negotia;ed since. The Brazilian Government 
soon assumed an attitude of defiance, and removed the cause of the most seri- 
ous friction by abolishing the slave trafic. The years 1845-50 mark the end 
of British political preéminence, but ics trade still prospered. However, Ger- 
many and the United States soon became dangerous rivals. The World War 
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eliminated Germany but prepared the way for American leadership. After 
1918, Britain returned to the struggle and rewon its o:d trade position by 1922, 
only to lose it again to the United States by 1926. However, the Britons still 
lead in Brazilian shipping and investments. The choice and arrangement of 
material, the clear and concise sty_e, and the obvious mastery of the subject 
make the book distinctly worthwhile. It is to be hoped similar studies will 
follow on British economic preéminence in the various Spanish American 
states. : E. T. PARKS 


Personalità giuridica e soggetti del diritto internazionale. By Giambat- 
tista Mazzoleni. (Pavia: Libreria Treves-Treccani-Tumminelli, 1932. 
pp. iv, 110.) The general question discussed by this author is in the nature 
of things bound to be one of growing importance internationally. Roughly, 
it may be said to be what nation or organization or individual may be recog- 
nized as having a right to sue or be sued before ar international tribunal? ' 

4 is undoubtedly true, as the author suggests, that tae enormous majority of 
students exclude the individual as the subject of international law, and 
therefore entitled to such a hearing as we have spoken of. Nevertheless, 
there is a tendency to enlarge the scope of the word “personality” in this 
connection. The author would grant positively and without limitation 
personality to single states and federations of states, with particular and 
limited rights of recognition to the Holy See, members of the Society of Na- 
tions, autonomous colonies, members of the unions of states, the League of 
Nations, coniederation of states, international commissions, Bank for In- 
ternational Settlement, Permanent Court of International Justice and the 
Court of International Arbitration, colonial corapanies, nations, individuals, 
insurgents, and nomadic and savaze tribes, but would apparently negative 
the rights of neutralized states, members of confederations, and protected 
states. As subjects of international law, but under limitations, he would 
regard populations under mandate, protected states and ethnic minorities, 
while partially under limitation are protected states, vassal states, members 
of a composite state and autonomous colonies. We may be tempted to 
believe that the author is more liberal in his conferring of juridical person- 
ality than is justified by present conditions; nevertheless, he has produced 
' an interesting addition to the general discussion. Jackson H. RALSTON 


The Progress of International Government. By David Mitrany. (New 
Haven: Yale University Press, 1933. pp. 176. $2.00. The four chapters 
of this book represent, with a few slight changes, the four lectures delivered 
by the author in 1932 at Yale University on the William Dodge Foundation. 
In them Dr. Mitrany gives us a fresh, highly suggestive and scholarly inter- 
pretation of “the progress of international government," with considered sug- 
gestions for the future. In view of the limits of time imposed upon the author 
by the circumstances under which the substance of the book was originally 
presented, he has given us a most comprehensive and certainly well-balanced 
treatment of the subject. No important avenus of approach has been neg- 
lected. The key to much of the author’s argument is to be found in his inter- 
esting observation that, whereas the idea of state equality received general 
acceptance long before the idea of individual equality, in the case of the 
latter “its executive application” has been surrendered “into the hands of a 
select authority . . . with the result that in municipal government we have — 
reached a stage where the state is in danger of breaking down under the strain 


636 THE AMERICAN JOURNAL CF INTERNATIONAL LAW 


of its functions and in consequence of the powers imposed upon it by the com- 
munity which it serves,” while in the case of the former no such development 
of comparable degree has occurred. It & Dr. Mitrany’s general thesis, which 
he endeavors “to expound in a pragmazie manner," that the crisis through 
which our institutions of government are passing “springs precisely from that 
divorce between the two fields of munici»al and interr ational political theory 
and practice.” At the same time the ecthor emphasizes that “the realities 


of life have proved stronger than the inhibitions of dogma” and that the West-. -- 


ern world has evolved “an embryonic international system,” which “forms an 
almost complete parallel to our more studious advance in municipal govern- 
ment.” "How to translate in international affairs the principle of equality 
from a barren dogma into a working sygem" is, the author tells us, the prob- 
lem of international government. And by equality he means “legal, political, 
and social equality, in their varying connotations.” His solution of the prob- 
lem is a corabination of “functional integration of material activities on an 
international scale, and cultural devolction on a regional basis." The last 
chapter in the book is devoted to a disevssion of sanctions, and is at the same 
time a simplification of and supplemenzary to the author's earlier study on 
The Problem of Sanctions. LELAND M. GOCDRICH 


Folkeretten i Fredstid og Krigstid. By Axel Møller. (Copenhagen: 
G. E. C. Gads Forlag, 1933. pp. xi, 366. Index.) The first edition of the 
work appeared in 1925. An English trerslation appeared in London in 1921. 
The present edition has 34 pages more -han the original, mostly additions in 
footnotes and bibliography. Referenczs have been made to leading cases 
decided since 1925, and also to notewo-thy international events. The sub- 
ject matter receives the same clear, orcerly, and precise treatment as in the 
original edition. CHARLES E. HILL 


. The Science of Peace. By Lord Raglan. London: Methuen & Co., Ltd., 
1933. pp. x, 165. Index. 3s. 6d.) Lord Raglan has shown heretofore 
that he can write an anthropological study of Jocasta’s Crime, originally, 
wittily and entertainingly. In his Scænce of Peace he shows that he can 
also write about pacifism, the origin and development of war, the causes of 
modern war, and the conditions of world peace, briefly, rather charmingly, 
and also without cant or fustian. Herhas little use for pacifists, ai least-until 
they “learn to talk peacefully.” He finds little evidence that wars have 
been produced by armaments or that soldiers have ever fomented war. He 
is not over impressed by the doctrine that man is naturally pugnacious or 
that war is a biological necessity. He condemns the French Revolution for 
-having left with us the idea that bloody revolution may be a means of social 
justice, the idea of making war support war, “and last and perhaps worst the 
idea of the nation in arms.” He pleads throughout one of his longest chap- 
ters for the demilitarization of religion He believes that the lover of peace 
must first know what he is talking about when he is using such words:as - 
“war,” "aggression," "force." He recommends that we refrain from using 
abusive language about other people, 2specially foreigners, that we oppose ` 
nationalism and support a policy of birth control, discourage the use of 
“small and savage languages,” encourage the civilizing of women, support 
to the utmost the laws of our own country even when we work for their 
amendment, and that we work for “peace-mindedness,” to.which he devotes 
his last chapter. When he says that we should regard the quest for peace 
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“as an end in itself,” one leaves the book with the impression that his lordship 
should write another book and tell us what he means by “Peace.” 
a US . Arraur DEERIN CALL 


. The Right of Search and the Slave Trade in Anglo-American Relations, 
1814—1862. By Hugh:G. Soulsby. (Baltimore: The Johns Hopkins Press, 
1933. pp. 185. Index. $1.75.) Although several historians in the lest 
ten years have dealt with the abolition of the African slave trade, this is the 
first adequate modern study devoted specificelly to the long Anglo-American 
contrcversy over the right of search and. the right of visit in time cf peace. 
Dr. Soulsby has brought to light important new material from the archives 
of the State and Navy Departments and from the photostats of unpublished 
British material in the collection of the Library of Congress. He has pre- 
sented it in a clear, well-balanced monograph of high merit. After a careful 
study of the abortive negotiations of 1824 and of the Webster-Ashburton 
agreement for joint cruising in African waters, which proved unsatisfactory 
on aceount of the inaflequacy of the Amerizan naval force employed, Dr. 
Soulshy tells thé sorry tale of the increase of tie slave trade under the 
American flag. When the question became acute in 1857 and 1358, the 
Britisa were led to abandon their pretension to a peace time right of visit. 
This was due less to Cass’s handling of the negotiations, which was open to 
grave criticism, than to a change in British sentiment, reflected in the opinion 
given in June, 1858, by the law officers of the Crown. After this “disastrous 
concession" by the British, no satisfactory solution could be worked out until 
Seward’s convention of 1862, designed to rally anzi-slavery opinion both in 
the North and in Europe to the Union cause. . James P. BAXTER, 3RD 


Air Power and War Rights. By M. J. Spaight. (London: Longmans 
Green & Co., 1924. 2ded.,1933. pp.x,495. Index. 25s) That a second 
edition of Spaight’s Air Power and War Rights should be needed is but natural. 
It was about ten years ago, just after the Commission of Jurists met at The 
Hague, 1922, and signed the proposed rules on the zontrol of radio and aerial 
warfare on February 19, 1023, that Mr. Soaight's first edition appeared. 
That 7olume showed his familiarity with this field and brought the presenta- 
tion of the work of the Commission of Jurists into perspective with previous 
theory and practice. This volume, appearing in 1933, has the same number 
of pages and the same index as in the'earlier volume, but adds a little more 
than & page of supplementary index to new material in notes and additional 
bibliography. Parts of some pages have been rewritten and occasionally, as 
in pages 257—259, entire pages have been rewritten embodying Mr. Spaight’s 
interpretation of the situation from a later point of view. Here he refers to 
some of the suggestive comments made in his Air Power and the Cities, and 
here and elsewhere reference might have beer more fully made to some of his 
other contributions to air law since 1924. The articles of the Geneva Con- 
venticn of 1929 are inserted in place of the rules proposed at The Hague in 
1923, and the Convention on Prisoners of War, 1929, is substituted for the 
‘Land Warfare Regulations to which reference was made in the first edition. 
Though the revision is relatively small in amount, this is a timely and a 
serviczable reissue of a valuable book. G.G. W. 


United States Ministers to the Papal States: Instructions and Despatches, 
1848-1868. Edited with Introduction by Leo Francis Stock. (Washington: 
Cathalic University Press, 1933. pp. xl, 456. Index.) This unique volume, 
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edited with such satisfying scholarship, is of obvious service to the historian 
of American diplomacy, both the dceumerts themselves and the adequate 
narrative introduction which precedes them. The principal diplomatic prob- 
lem between the United States and the Papel States was whether to maintain 
any diplomatic relations at all. From 1797 to 1870 (fall of the temporal 
power) a consul was maintained in the Papal States; and from 1848 to 1868 
there was a legation of the United States at the Vatican. Dr. Stock here, 
publishes the instructions and despatehss which passed between the Depart- 
ment of State and the six.successive ir.cumbents of thai'legation—only one of 
whom was a Catholic (and he died within & few weeks of his arrival). The 
documents exhibit on the whole a kindly; relationship between the two sover- 
eign Powers. The most important pieces ior the student of international law 
are those relating to the Pope's desire tc mediate for peace during the Amer- 
ican Civil War. The despatches of some of the ministers are of value as 
sources for the Italian risorgimento. This is the first volume of a new docu- 
mentary series to be published by the American Catholic Historical Associa- 
tion. A second volume, now being prepared by Profegsor Stock, will publish 
the consular correspondence. With tia» the published sources for the formal 
diplomatic relations with the Vatican will be fairly complete; there having 
been no Papal legation in the United Siates, there is no other documentary. 
side of the relationship except for the relevent papers of the Papal secretariat 
of state, and of these the formally exchanged notes were conveyed with the 
American Minister's despatches. It is regrettable, however, that the Vatican 
at this late date will not make the pub_ished record absolutely complete by 
permitting the publication of that comparazively small batch of pgpers. 
SAMUEL FLAGG BEMIS 


. It Domicilio Nel Diritto Internatvorale Privato. By Vittorio Tedeschi. 
(Genoa: Tipografia Nationale, 1933. pp. viii, 114. . L. 10.) This treatise 
on “Domicile in private international :ar’’ has a special interest for the Amer- 
ican reader in as much as its subject eals foz citation and refererce to British 
and American text writers and cases, and th» writer gives every evidence of a 
receptive mind in dealing with the Anglc-American point of view, which tends 
to emphasize domicile rather than nationality in the solution oi many legal 
problems. “Domicile” in the author's view is a variable, an element of fact 
presenting itself in relation to various questions and to be independently and 
perhaps differently determined in regard to each subject, as, for example, in- 
heritance taxation, ete. While nationality is primarily a political bond or 
relation between the individual and tke eaur.try to which he belongs, domicile 
has none of this absolute element but is a fact from which certain legal effects 
arise which in general touch private interests only. Domicile does not de- 
mand inquiry as an end in itself but purely as a means to the solution of a 
particular question. An examination follows into the-method of ascertaining 
domicile under the legislation and jurisprudence of several countries, including 
the United States, and finally under internstional treaties. The problem of 
the domicile assigned by the laws of zhs forum to another country, the laws 
of whizh in turn do not admis such domicile, is specially considered. 
JAMES BARCLAY 


The Dutch East Indies. By Amry Vandenbosch. (Grand Rapids: Eerd- 
mans Publishing Co., 1933. pp. 385. Index. $3.00. In dealing with the 
general history of Dutch Colonial Policy, the author betrays too little appre- 
ciation oi what were the real underlying theories of British (state and colo- 
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nial) Policy during the Napoleonic Wars; nor does ha seem to fully grasp that 
the Napoleonie Wars witnessed the constant over-unning of Belgium and 
Holland, by Austrian, French, and Prussian armies, and that when Napoieon 
made his third brother, Louis, King of Holland, many in the then Euro»e 
considered the Dutch Colonial Empire as the perquisite of the French orbit 
of political power; hence the occupation of the Dutch East Indies by Britain 
was primarily & policy of prevention of French ownership, and something to 
bargain with at any future peace settlement, snd cannot be fairly described 
as a conquest (p.44). The charters dealing: with the native states and native 
custom law are also lacking in an adequate deseription of what is locally called 
Adat-Law by the Asiatic natives. The explanation cf the marriage and death 
and burial customs of Java or Lombok does not appear to be mentioned, nor 
does the index mention anything on social life, polygamy, marriage, inte-- 
marriage, forced marriage, illegitimacy. This is all the more peculiar when 
it is remembered that these Dutch Indies have a mixed population, including 
Dutch, Chinese, Native Islanders, Arabs, Ceylonese, Natives of Hindustan; 
thus as Chinese marry native Javanese or Sumatrans, a new racial problem 
arises. These races import the religious question, and religious differences 
create something of a difficulty for the educational authorities, especially in 
languages. This latter aspect the author appreciates, and he writes interest-. 
ingly of the problems of administration within each island. The chief value 
of the book is that it brings the work of Mr. Day ard Mr. Kleintjes up to a 
morerecentdate. Itis to be hoped that having started the study of the Dutch 
East Indies, the author will continue and present in & more detailed form the 
production of raw material of th:s area as an international question, keeping 
in view the strategic position of the many islands forming the Dutch East 
Indies, for the U. S. A. and European Powers pees territorial areas in 
Southwestern Asia, Boyp CARPENTER 


World Economic Survey, 1982-33. League of Nations, Economic Intelli- 
gence Service. Prepared by Professor J. B. Condliffe. (Boston: World 
Peace Foundation, 1933. pp. 345. Index. $2.00.) Continuing the inten- 
sive study of the current cataclysm which it inaugurated in 1931 with its 
volume, The Course and Phases of the World Economic Depression, the 
League of Nations undertook an annual World Economie Survey,! of which 
the present issue is the second. The characteristics of the earlier number are 
faithfully continued. In the prcjection of events through the latter half of 
1932 and the first months of 1938, however, more empLasis is placed upon debt 
and the profits of enterprise and less prominence is given to the discussion 
of international trade—a subject that has been exhaustively dealt with in 
numerous League conferences and publications. Perhaps the greatest con- 
tribution of the League surveys is their honest effort “to view the whole world, 
rather than special areas, as the theatre of the developments . . . deseribed.” 
Books like the present one can be cf vital use in spreading and fixing in people's 
minds the habit of connecting local and national economic life with the eco- 
nomic life of the rest of the world. International trade was stil continuing to 
fall, up to the middle of 1983. The Survey discloses, however, a hopeful note: 
in the world as a whole there was observable at the latter date “more con- 
fidence and greater economic activity . . . than at any time since the finan- 
cial panic began in the spring of 1331.” Readers in the United States will be 
especially interested in the suecinot analysis of the earlier phases of the New 
Deal. . . WALLACE McCLURE 

1See this JOURNAL, Vol. 27 (1935), p. 196. 
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De Entdeckung im Vdéikerrecht. 3y Dr. Fritz Bleiber. (Greifswald: 
L. Bamberg, 1933. pp. vi, 106. Rm.45).) This volume contains an inter- 
esting analysis of the'doctrine of dissovery in international law às a basis of 
claiming title to and sovereignty over territory. : The question whether dis- 
covery alone confers sovereignzy or merely inchoate title which, in order to 
make it perfect, must be followed by effzctive occupation, has more than 
academic interest, as has been illustreted sy the Palmas Island arbitration 
between the United States and the Nethezlands and, more recently, by the 
dispute between Norway and Denmazk concerning Greenland, decided last 
year by the Permanent Court of Internazional Justice. A study of state prac- 
tices manifested through diplomatie correspondence and through arbitral de- 
cisions relating to territorial disputes whe-e claim to the disputed territory 
based on discovery was advanced by one or the other parties, leads Dr. Bleiser 
to the conclusion that, contrary to the view propounded by many of the writ- 
ers on international law during the past ceatury, discovery gives a good title. 
In this connection he also analyzes at some length- the place of the doctrines 
of abandonment (derelictio) and the comcomitant doctrine of prescription, 
and concludes that these private law eoncezpts have no piace in international 
law. The author has clearly been inspired by Judge Huber’s decision in the 
Palmas Island ease, and his argument in substance is a spirited, though judi- 
cious, criticism of that award. Altkough Dr. Bleiber's style is at times some- 
what heavy-handed, he has made a vseful contribution by bringing out cleerly 
and, by reason of a judicial selection cf authorities, convincingly, an amazing 
contradiction between theory end practice. 

Das Wesen des Staatsgebietes. By Wzlter Hamel. (Berlin: Otto Lieb- 
man, 1933, pp. x. 341. Rm. 13.) This book is a study of the concept of 
territory as one of the constitutive elements of the state. The author has 
subjected to a searching re-examination the different theories advanced, at 
one time or another, by the various s2hools of thought. This analysis leads 
him to the conclusion that the philosophers and political scientists in the past- 
over-emphasized the personal elem2nt in the concept of the state, 2.e., pepu- 
lation. They regarded land prima-ily as the place of habitation of different 
groups of peoples destined to accomplish = political mission and as the terri- 
torial area within whith the state's unedons were to be exercised (Raum- 
theorie). Dr. Hamel seeks to demonstrate that these theories—either as 
abstract philosophical premises or m tkir practical application—are un- 
satisfactory and unrealistic. He ad'voeztes a new territory concept, cor- 
responding to the modern materialistic -neory of the state. According to 
him, the territorial element—the lenc—is a factor of equal importance, 
together with population, in the creation of the state and in determining and 
shaping the political destinies of nations. The most :nteresting part of the 
book is that in which the author diseusses the concept of territory from the 
point of view of international law `p. 284if.). He conceives the state's right 
to its territory as a type of right in rem; the practical application of this 2on- 
ception is illustrated by analyzing some modern problems of acute interest, 
such as mandates, the Saar territary and national minorities. The bock is 
well written, inspiring, and bears witness to the author’s mastery of the 
subject and his familiarity with the perzinent literature both medieval and 
modern. Francis DEÁK 


Die deutsche Rechtsprechung auf dem Gebiete des internationalen Privat- 
rechts m Jahre1932. By Fritz Deike. (Berlin & Leipzig: Walter de Gruy- 
ter & Co., 1933. pp. 310.) This is the seventh annual supplement tc the 


BOOK REVIEWS 641 


Zeitschrifi für auslindisches und internationalzs Privatrecht, each containing 
the most rotable decisions of the German courzs during the preceding year on 
the subject of the conflict of laws. Since 193) these supplements have been 
prepared dy Fritz Deike, a Referent at the Institute for Foreign and Private 
International Law, of Berlin. In the present volume the editor has selected 
177 cases from those decided in 1932, illustrating the German rules of the con- 
flict of laws in their application to a great variety of subjects. The cases 
have been classified under 17 headings (of which the following are the most 
importans: general doctrines, law of persons, law of obligations, commercial 
law, law of property, family law, law of inheritance, patent and industrial 
property law, unfair competition, currency and valorization, civil procedure 
and bankruptcy) and have reference to the law of 24 countries. The great 
majority are decisions of the highest courts of the several states and of the 
nation. Some twenty-five decisions are by the Supreme Court: of Germany 
and nearly twice that number by the highest court of Prussia. The opinions 
of the ecurts are in most instances well reasoned and thus throw much light 
upon the present status of the German conflict of laws. The large number 
of unpublished decisions included make the present collection especially 
valuable. 

Internationales Privatrecht. By Martin Wolff. (Berlin: Julius Springer, 
1933. pp.vi,159. Index. Rm. 9.60.) This work furnishes additional evi- 
dence of the deep interest of German legal scholars in the conflict of laws. 
Let us recall that only during the last few years outlines or larger treatises 
on the subject have appeared from the pen of Frankenstein (1926, 128), 
K. Neumeyer (University of Munich, 2d ed. 1930), Gutzwiller (University of 
Heidelberg, 1930), Lewald (University of Frankfort a/M, now University of 
Berlin, 1931), Raape (University of Hamburg, 1931), Melchior (1932), and 
Nussbaum (University of Berlin, 1932). The present work, constituting 
Vol. 15 af the Enzyklopädie der Rechts-und Staatswissenschaft by Kohlrausch 
and Peters, is by another professor of the University of Berlin. Owing to the 
fact thet it forms a part of a legal encyclopadia, the treatment of the subject 
had to be necessarily brief. But it would be a serious mistake to assume that 
its importance can be justly measured by iis size, for Professor Wolff has 
crowded into a small compass a vast amount of material. Although the di- 
rect object of his writing was a discussion of the German conflict of laws, he 
shows throughout a familiarity with the lterature of other countries. His 
treatment of the different topics is natürally condensed, but it is apparent at 
every Doint that the author has earnestly wresiled with each problem and 
sought to reach an independent conclusion. Professor Wolff has been long 
known as an outstanding authority on the German Civil Code. It is most 
fortunate that a scholar with such expert knowledge of private law should ex- 
tend h:s interest, so as to include its conflict of laws aspects. The results of his 
initial excursions into the new field are so gratifying that one cannot help but 
express the hope that the author may feel inclined to publish a larger work on 
the subject. ERNEST G. LORENZEN 


Histoire du Désarmement. By Gunji Hosono. (Paris: A. Pedone, 1933. 
pp. vi 253.) This is, as the title indicates, a history of disarmament, rather 
than an analytical study of the problem. The author remarks on the first 
page zhat man is bellicose by nature, and zhat tnis natural inclination cannot 
be chacked by the illusory execution of tzeaties; but that disarmament, not 
being based upon the erroneous idea that men do not like to fight, is a worth 
while effort. Aside from this somewhat resh expression of opinion, there is 
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scarcely a deviation elsewhere from the i3ctual narrative. The bcok is a 
survey of the whole history of disarmament from the most ancient days up 
through the Washington Conference or 1922. The enormous work done by 
the Leagte of Nations is not touched upoa in this volume; the relation of 
arbitration and security to disarmarcent remains undisclosed. It is exclu- 
sively a record of the actual efforts ard negotiations looking toward disarma- 
ment through the year 1922. As such, while not exhaustive, it should serve 
as a useful reference book. It is well dacumentec, and its references should 
‘be useful to students. | 
L'Organisation d'Hygiène de la Société des Nations. By H. Van Blanken- 
stein. (Purmerend (Holland): J. Muusses, 1934. pp. xii, 267. Index. 
Fl. 3.50. Dr. Van Blankenstein has written a legal study of the Health 
Organization of the League of Nations. While it is strictly juridical in char- 
acter, it covers so completely the whzle Organization, its subdivisions, and 
its functions, that it gives a good pietvre of that part of the machinery of the 
League oi Nations. Incidentally, it reveals a surprising number of connec- 
tions with other parts of the League system. The older Health Office a5 Paris 
is examinec ; the meticulous care of tne &uthor is shown in his question whether 
the existence of this body set any limits upon the competence of the League to 
create another. The efforts to bring th» Heelth Office under Article 24 of the 
Covenant were blocked by the United States, and it became an advisory body 
to an advisory body. "There is an interesting discussion of the treaty -making 
power of the Organization (including exesution, under Article 11 of the Cove- 
nant), and another of what might be called tne doctrine of sanitary inter- 
vention. Itis a thorough and useful study, covering the juridical part of a 
needed study of the Health Organization of the League. It does not deal 
with the recent problems in China. The 500k is well documented, has a short 
but useful bibliography, and two shori indexes. CLYDE EAGLETON 


Die interkantonale Auslieferung. Ev Ernst E. Lienhart. (Zürich: Art. 
Institut Orell Fiissli, 1938. pp. 136.) Extradition between the Swiss Can- 
tons may not be international extradition, strictly speaking, but many of the 
rules and principles applied have their orizin in international law, and 
perhaps the Swiss development may furnish halpful analogies for those seek- 
ing to perfect and unify the law governing extradition between states. Al- 
though the Confederation has the power to regulate inter-cantonal extradi- 
tion, it has not done so in any compretensiv= fashion, but has left a great 
deal of leeway to the individual Cantons. whica have elaborated the law and 
procedure or the subject through the conclusion oi collective or bilateral 
agreements, the making of declaretions of rec:procity on certain points, and 
the passage of Cantonal laws. In the o»iniom of Herr Lienhart, the future 
development is in the direction of the urification of the penal law and pro- 
cedure in the different Cantons which will result, not in extradition (Auslief- 
erung), but in Abheferung, that is, the siraple, unconditiona] surrender of the 
accused by the authorities of one Canton tc the authorities o2 another. With 
a unification of the penal law, he believes that desirable revisions in the 
extradition law will then be possible. He ooposes the exemption of political 
offenders and special provisions concerning the treatment of nationals in so 
far as extradition between the Cantons is concerned. 

Die Voraussetzungen der Auslieferurg unc das Auslieferungsverfahren 
nach Erlass des Auslieferungsgesetzes. By Peter Reisner. (Leipzig: Rob- 
ert Noske, 1932. pp. xxiv, 176. Index. Rm. 9.) For the person who 
wishes to find a concise statement of the German law and practice on any 
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point concerned with extradition, this book is invaluable. It apparently is 
the result of an exhaustive study of the German literature on the subject. It 
contains a 6omprehensive bibliography, and the statements are well doer- 
mented with reference to both German law and authorities. Dr. Reisrer 
states the legal sources of German extradition law to be international law, 
extradition treaties (he gives a list of the German treaties now in force), the 
law of the Reich of December 23, 1929, and its interpretation or amplification 
through declarations, of reciprocizy. He discusses the fundamental prin- 
ciples of extradition law, such as no extradition of nationals, no extradition 
for minor or political offences, anc reciprocity. He points out the extent to 
which these principles have been incorporated into German law and tie 
problems connected with their application. Finaly, he discusses extraci- 
tion procedure according to Germen law, among other things the requisition, 
the competence of the various officials, the arrest of the accused, and the 
approval or disapproval of extradition. Lora L. DEERE 


National States anb National Minorities. By C. A. Macartney. (New 
York: Oxford University Press, 1933. pp. ix, 540. $6.50.) Adding an- 
other volume to the rapidly growinz library dealing with the difficult problem 
of minorities, the author discusses the origins of the national state, political 
nationality in Western Europe, pezsonal nationality in Central and Eastern 
Europe, the age of nationalism, international minority protection up to 1918, 
the political background of the problem, the drafting of the minorities 
treaties, the character and purpose of the League of Nations treaties, the 
nature and exercise of the League guarantee, the League system at worx, 
possible solutions of the minority problem on the basis of the national state, 
the un-national state, and the world problem of minorities. The append:x 
includes a text of the Polish Minorities Treaty. a short discussion of the 
question of statelessness, and very valuable summaries of the minorities 
under treaty protection, showing the official figures of the countries con- 
cerned as well as those propounded by the mincrities, their location and their 
social characier. Unquestionably this is the best work in any language cn 
its subject, admirable in plan and spirit, arresting in manner, adequate in 
execution, in spite of its numerous weak points. Thus we find that the book 
needs a thorough proof-reading; there are numerous misspellings. Some 
citations of the authorities are wrong; for example, the author cites Emi! 
Sobota’s Das T'schechoslowakische. Nationalitütenrecht as: Das tchechoslo- 
wakische Nattonalitdtenrecht by M. E. Svoboda (p. 415). The author :s 
right in citing only.a limited number of works in his bibliographical nota. 
But it is very strange that L. Luzzatti’s God in Freedom is unknown to him. 
In this connection we must note that a supplementary chapter in this book. 
Louis Marshall’s and M. J. Kohler’s “The World Court and the Protection cf 
Racial and Religious Minorities,” covers nearly step by step Macartney £ 
chapter on "The Drafting of the Treaties,” and also presents some points 
unknown to Macartney. In addidon, although Macartney’s treatment cf 
she development of nationalism in Central Europe is excellent, he should be 
acquainted with E. Radl’s Der Kampf zwischen Tschechen und Deutschen. 
But these shcrtcomings do not prevent the book from being an admirable 
introduction to the whole story of the problem o? minorities. 

Regional Guarantees of Minority Rights, By Julius Stone. (New York: 
The Macmillan Co., 1933. pp. xviii, 313. Index. $3.75.) Following his 
international Guarantees of Minority Rights, reviewed in this Journa,! D>. 


1 Vol. 27 (1933), p. 203. 


644 THE AMERICAN JOURNAL OF INTERNATIONAL LAW. 


Stone offers us now his legal enalysis cf the minorities procedure in Upper 
Silesia, established under the Germanc-Polish Convention of May 15, 1922. 
The subject deserves a special volume because the outstanding features in its 
procedural provisions are the establishment within the area concerned of 
regional machinery invested with considerable freedom of action and the 
granting to persons belonging to the minorities of rights of direct access to this 
regional machinery. Provision is made for recourse to the Council of the 
League of Nations. Dr. Stone conclides that the regional procedure, as 
contrasted with the general procedure in minorities questions, has three merits: 
(1) itis non-political; (2) the close and intimate knowledge of local conditions 
offers the President of the Mixed Commission, as compared with the Council, 
ample cpportunity for using the methods of persuasion and reconciliation; 
(3) in contrast with the general procecure, the President is within easy reach 
of the best possible evidence in every case. The appendices include the texts 
of the convention, the Rules of Procedure of the Commission, the report and 
resolution of the Council and the Paris agreements affecting the procedure, 
and three tables containing exhaustive ‘ists of the cases dealt with under the 
convention. The present volume is superior to the author's previous publica-. 
tion. This is partly due to the fact that, zs the author now realizes, “where 
facts or arguments are drawn from other than official documents I (the author) 
have been careful to make a note to that effect.” Thus, all in all, this is a 
valuable book, and one that is not likely to be superseded in its field. l 
JOSEPH S. ROUCEK . 


Documents on International Affairs. 1932. By John W. Wheeler-Bennett 
and Stephen Heald. (New York and London: Oxford University Press, 1933. 
pp.xiv,437. $6.50.) This handsomely printed and carefully edited volume 
is devoted to the presentation oi the documentary material relating to the 
allied problems of reparations, war debts, and disarmament, and that other 
sinister event of 1931 to 1933, the Sino-Japanese dispute. The editor con- 
sidered that it was more useful to give complete documentation of these out- 
standing questions of the day rather than to attempt to cover incompletely a 
large number of less important events. The appendix contains a chronology 
of treaties giving under each state the dates of signature, ratification, etc., 
and at the end a topically arranged list gives similar information in regard 
to general treaties signed by a number of states. This study will always. 
supply a convenient and trustworthy collection of material in regard to events 
which are of such importance as to exercise a very marked and persistent in- 
fluence on our political future. ii 

Political Handbook of the World, 1934. Parliaments, Parties and Press 
as of January 1,1934. Edited by Welter H. Mallory. (New York: Harper 
& Bros., 1934. pp. vi, 202. $2.50.) "Tuis annual publication, which has. 
appeared since 1928, supplies a convenieat and reliable reference work for 
those who seek information as to political parties and personages in the differ-.. 
ent states of the world. A list of the mest important newspapers from the 
point cf view of those most frequent.y reierred to abroad is included. Be- 
cause of the many recent changes in the complexion of political affairs, the 
material of this volume has been careiul=y rewritten end is published as of. 
January 1, 1934. Every library and every individual interested in current 
political affairs—and what intelligent person is not—will find it virtually. 
indispensable. No attempt is made tc inelude even by reference the impor- 
tant ccnnected matters of economies and foreign trade. The object has evi- 
dently been to present in a thoroughly sckolarly manner the material strictly 
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limited to politics. Within the limited field to which this annual confines 
itself, it is hard to see how the material could have been better organized and 
presented. The Council of Foreign Relations and editor of the hand book 
deserve the thanks of all students of political science. ELLERY C. STOWELL 
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INTERNATIONAL RESPONSIBILITY FOR HOSTILE 
PROPAGANDA AGAINST FOREIGN STATES 


By LAWRENCE PREtSS 
Assistant Professor of Political Science, University of Michigan 


Intensive campaigns of hostile and subversive propaganda against the ter-, 
ritorial integrity and political order of foreign states have constituted one of 
the most disturbing factors in the internatioral lifs of the postwar period. 
Powerful groups, frequently with governmental toleration or support, clamor 
. for the incorporation in their several states of territories inhabited by popula- 

tions of like nationality. Vigorous and systematic incitement of foreign sub- 
jects to disaffection or revolt against their own governments is the method 
generally adopted to attain this erd. The consequent, state of tension in the 
relations of the states concerned presents a real and actual threat to interna- 
tional peace.. The dangerous situations which always result from a lack of 
coincidence between national and political frontiers have been intensified by 
the rise in several states of dictatorial régim2s, which are disposed to- press 
with special vigor their territorial claims. Hostile propaganda, especially if 
carried on with the sanction of nationalistic governments, "inevitably results 
in what might be termed the obliteration of the border-line between the state 
of peace and thé state of war.” 1 It tends always to create an atmosphere con- 
ducive to the occurrence of those “incidents” whick have so frequently led to 
major conflicts. i 

In an attempt to ascertain the cegree to which the international responsibil- 
ity of a state is engaged by hostile propaganda emanating from its territory 
and directed against foreign states, a sharp distinction must be made between 
the acts of private persons and those which cen be attributed, directly or indi- 
rectly, to governments. For the ormer category the state has, in principle, no 
responsibility. A survey of international practice fails to reveal the existence 
of any legal rule by which a state is obliged tc prevent or punish hostile propa- 
ganda against foreign states, even though it take the form of direct incitement 
of their subjects to revolt. The diversity of governmental systems within the 
loose framework of the international community precludes interstate codpera- 
tion in the repression of political crime. International solidarity has not pro- 
gressed so far as to produce a common agreement to prevent and punish hostile 
or revolutionary acts which fall short of the actual preparation, organization 
or setting on foot of armed expeditions against another state. Governments 

1Tauterpacht, “Revolutionary Propaganda by Gove:nmients, ' Transactions of the 
Grotius Society, XIII (1928), p. 158. 

? For detailed diseussions, see Lauterpacht, "Revolutionary TM by Private Persons 
against Foreign States," this JouxNAL, Vol. 22 (1923), pp. 105-130, and Preuss, “Za répres- 
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have repeatedly refused to prosecute for utterances which would be seditious 
or treasonable if made within the borders of the state against which they were 
directed.* 

The governments of weaker states have sometimes undertaken to prevent or 
to punish revolutionary utterances or acts under the threat of intervention by 
their more powerful neighbors. ‘Thus, the Federal Directory of Switzerland in 
1834 yielded to the demand of the Ios that foreigners guilty of hostile en- 
terprises against surrounding states pe expelled from the territory.* In 1853, 
again under pressure from abroad.5 there was introduced into the Swiss Fed- 
eral Penal Code a provision for the punishment oi "anyone who violates a 
foreign territory or commits any other act contrary to international law,” ê or 
is guilty of the "publie outrage of a foreign people or its sovereign, or of a for- 
eign government."" Such incidents, however, do not constitute evidence of 
the existence of a legal obligation, but merely demonstrate that disputes may 
arise concerning acts for which there is no international responsibility. The 
fact that the hostile acts of individuals may disturb the peaceful relations of 
states is the result of the operation of political factors, and not of a uniform 
legal rule. 

A considerable number of states have adopted legislation providing for the 
punishment of acts which are of a nature to provoke a foreign state to war or 
reprisals,® or which, being directed against a foreign state, would constitute 





sion des crimes et délits contre la sûreté des Etats étrangers," Revue générale de droit inter- 
national public, XL (1933), pp. 606-645. 

è The following statement, which expresses the viewpoint consistently maintained by the 
American end British Governments since the beginning of the past century, was made by 
Mr. Bayard, Secretary of State, in reply to the complaint of the Spanish Minister that the 
United States was being used as a base for hcstile agitation against the Spanish Government 
in Cuba: “The Executive of the United States has no authority to take cognizance of 
individual opinions and the manifestation tkereof, even when taking the shape of revolu- 
tionary or seditious expressions directed agamst our own Government: and it is no less 
incompetent to pass upon the subversive character of utterances alleged to contravene the 
laws of another land. . This Government administers its own law in the case; it does not 
assume to visit with penalty conduct which, if committed within & foreign Sumisdicidon, 
might be punishable therein." Mr. Bayard to Mr. Valera, July 31, 1885, For. Rel. (1885), 
pp. 776, 777. See also the note of Lord Hewkesbury to Mr. Merry, Aug. 28, 1802, Annual 
Register (1803), p. 665, and R. v. Antonelli and Barberi (1905), 70 J. P. 4. 

4 British and Foreign State Papers, A XIV (1835-36), p. 999. | 

5 Stampfli, Verbrechen gegen Jremde Staater.,” Schweizerische Zeitschrift für Strafrecht, 
XLI (1928), p. 317. Cf. Schuler, Hochverrctsáknliche Handlungen gegen befreundete Staaten 
(1909), p. 145. — * Bundestrafrechi, Art. 41. — "Ibid. Act. 42. — 9 Preuss, op. cù., p. 614. 

3 In Art. 84 of the French Penal Code of 1810 it is provided that “Quiconque aura, par des : 
‘actions hostiles, non approuvées par le Gouvernement, exposé l'Etat à une déclaration de 
guerre, sera puni de bannissement; et si la guerre s'en est suivie, de la déportation." For 
similar provisions, see the following penal codes and laws: Belgium (1867), Art. 123; Italy 
(1980), Art. 244; Rumania (1864), Arts. 74, 75; Luxembourg (1879), Art. 123; Spain (1928), 
Art. 253; Portugal (1886), Art. 148; Czechoslovakia, Law for the Defense of the Republic 
(March 19, 1923), $3; Bolivia (1834), Art. 160; Mexico (1931), Art. 125; Uruguay (1889), 
Art. 189; Paraguay (1914), Art. 139; Aena (1921), Art, 219; Costa fuo (1924), Art. 
448; Panama (1922), Art. 106. 
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treason if committed against themselves.!° Legislation of this type, far from 
being evidence of an opinio necessitatis, appears to be inspired solely Sy mo- 
tives of a political order: (1) to protect the legislating state from the hostile 
reaction of states injured by the acts of private persons, and (2) to secure the 
benefits of reciprocal protection against political crime committed abroad. 

Publicists of countries which have enacted legislation granting an extensive 
protection to foreign states tend to assert that sich action is required under the 
rules of customary internationallaw. Mannzen, a German writer, derives the 
obligation from the exclusive territorial soverzignty of the state, which pre- 
vents other states from defending themselves azainst injurious acts committed 
abroad. It follows as a corollary that the local state must, in deference to 
the principle of the mutual respect of sovereigrties, repress all offerses against 
other members of the international community. By a process o? deduction 
from these fundamental principles, Mannzen concludes that the “duty to pre- 
vent attacks from its territory against the integrity of foreign states includes 
the prevention of every menace to the foreign state,—not only the suppression 
of intended attacks by armed groups against she territorial integrity of other 
states, but likewise the prevention of other efforts directed towarc the under- 
mining of the state authority anc-the constitution of the other state, as well as 
the support and strengthening of "evolutionary forces within it."!* Proposi- 
tions drawn from the doctrine of t ‘ndamental rights cannot be accepted as ex- 
pressing rules of positive international law. In the present case thev lead to ` 
conclusions which are contradicted by the practice of the very states which 
have adopted legislation of the advanced type described above. No state 
deems itself bound by a legal duty to extend protection to foreign states against 
all injurious acts. The law of international rasponzibility with respect to this 


1 For example, the German Penal Code (1871), $102, and the Austrian Penal Code 
(1852), § 66. See Preuss, op. cit., pp. 019-622. 

1! See Lauterpacht, this JOURNAL, Val. 22 (1928), pp. 116-118. For an excellent example 
of an agreement thus motivated, see the Treaty of Peace between France and Russia, signed 
on Oct. 8, 1801. Art. 3 provides: "Les deux parties :ontraetantes voulant, zutaat qu'il est 
en leur pouvoir, contribuer à la tranquillité des gouvernmens respectifs, se promettent 
mutuellement de ne pas souffrir qu'aucun de leurs sujets, se permette d’entretenir une 
correspondance quelconque, soit direste, soit indirecte, avec les ennemis intérieurs du 
gouvernement actuel des deux étais, d'y propager des principes contraires à leurs constitu- 
tions respectives, ou d'y fomenter des iroubles." De Martens, Recueil des principaux 
traités (2° éd.), VII, p. 387. 

12 Schoen holds that state responsibility for hostile acts follows simply from the fact that 
no state can protect itself from attacks of individuals who reside upon the territory of 
another state." “Die vélkerrechtliche Haftung der Staater. aus unerlaubten Hendlungen,”’ 
Zeitschrift für Völkerrecht, X. (1917), Brganzungsheft 2, p. 89. Both Mannzen and Schoen 
ignore the possibilities of jurisdiction over extraterritorial erime under the principle of state 
protection. 

13 Sowjetunion und V élkerrechi (1932), pp. 49-50. For similar views, see Calvo, Le droit 
international théorique et prazique, t. III, p. 156; Oppenheim, International Law (4th ed., 
1928), I, p. 307; von Liszt, Das V ótkerrzcht sysiemotiszh dargestellt (12th ed., 1925), p. 118; De 
Louter, Le droit international positif (79205, I, p. 241; and Triepel, Völkerrecht und Landes- 
recht (1899), p. 340. 
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subject is based upon the principle tzat “the duty of a state itself to respect 
the iriternal order of a foreign state is much broader than its duty to protect 
this order from attacks by individuals emanating from its territory.” 14 

Few principles of internaticnal law are more firmly established than that 
which holds as an international delinquency any interference in time of peace 
by the government of one state in tke internal affairs cf another. Freedom 
from such interference is, as Dr. Lauterpacht has asserted, “the gist of inde- 
pendence.” 15 The right of every state to govern itself freely under a constitu- 
tion.of its own choice is violated by any attempt on the part of a foreign state 
to influence its political life through forceful measures, through hostile propa- 
ganda, and, especially, througa incitement of its population to revolt. For 
such acts on the pari of its government the state must assume responsibility, 
whether they be committed by governmental organs directly or with their ac- 
tive encouragement cr suppcrt. Mere toleration of hostile or subversive prop- 
aganda is not sufficient to engage international responsibility; there must be 
governmental complicity, direct or indirect.” 

This duty of non-interference Las never been questioned in principle by 
states. Governments which have manifestly been guilty of initiating or en- 
couraging revolutionary movements against foreign governments have con- 
sistently denied all connection with suzh movements. In every instance they 
have objected to the allegations of the complainant government on the ground 
of inaccuracies or misrepresentations of fact, and have in no case attempted to 
maintain that the alleged connection, if established, would not involve the state 
in a breach of international duty. When the German Government, basing its 
case upon irrefutable facts,!? charged that French officials had actively sup- 
ported the separatist movement o: 1925-24 in the Rhineland and the Bavarian 
Palatinate, the French Government replied that it had “held itself completely 
aloof irom the preparations which have led tc the launching of the separatist 
action and that it has been, and sontinues to be, a stranger to the events which 
have occurred in the Rhine Province. . . ."!? To further charges M. Poincaré 
replied that “the French Government considers that it would be an insult to the 
representatives of the Allied Powers at Coblenz, whose impartiality and devo- 


14 Verdross, “Die vélkerrechiliche Verantwortlichkeit der Sowjetunion für die Handlungen der 
russischen Kommunisliscken Partei und der $. Internationale,” Zeitschrift für öffentliches 
Recht, IX (1930), p. 580. 

4 Transactions of the Grotius Society, XIII (1928), p. 146; Stowell, Intervention in 
International Law (1921), p. 378. i 

15 Such measures, of course, constitute acts 2f war. 17 Verdross, op. cit., p. 578 ff. 

18 See the documents collected by the Ministry of Oscupied Territories in Urkunden zum 
Separatistenpuisch im Rheinland tm Herbst 1928 (Berlin, 1928), and Urkunden über die 
Machenschaften zur Abtrennung des Rhziniands (Berlin, 1924). See also the aide-mémoire of 
the German Government, Oct. 24, 1923, Noter-wechsel zwischen der Deutschen und der Fran- 
züsischen Regterting uber die separatistischen U-ntricbe in den besetzter. Gebieten (Auswärtiges 
Amt, 1924), Nr. 2. 

19 Poincaré to the Germen p cu Nov. 6, 1928, N olenwechseh zwischen der Deutschen 
und der Französischen Regierüng, Nr. 6. 
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finally deterfnined by the practice of the belligerents in the World War39 The 
mere fact that it has been seriously questioned demonstrates the firmness with . 
which the duty of non-interference in time of peace is deemed to be established. 
Violations of this fundamental duty have been increasingly frequent in re- . 
cent decades. If the legal validity of the principle has not been impaired, its 
operation has been reduced almost to the vanishing point by the uniform prac- 
tice of governments in disclaiming all complicity in revolutionary movements 
which they have initiated or promoted. Especially since the close of the World 
War, governments have in many cases been able to evade responsibility by. 
carrying on such activities through organizations which are formally of a 
non-governmental character, but which are so closely identified with the gov- 
ernment concerned as to be, in fact, indistinguishable therefrom. . The propa- 
gandist activity of these organizations, which occupy an ambiguous position 
between governmental agencies and private associations, presents a new and 
serious problem in international law. Existing rules as to state responsibility 
were evolved under a political situation in which it was possible to make a 
sharp distinction between governments and private persons. Such. rules, if 
narrowly interpreted, are inapplicable to a new situation in which quasi-gov- 
. ernmental parties or organizations exercise a decisive influence in the political 
life of several states. It therefore becomes imperative to seek an answer to 
the following question: may a government, acting through the intermediary 
of a political party or organization, engage in activities which, if carried on 
directly by itself, would constitute an international delinquency? The rela- 
tionships between governments and political organizations in certain states are - 
examined below in some detail, in an effort to discover to what degree existing 
rules of the international law of state responsibility are applicable thereto. 
The relationships selected are those between the Government of the Union of 
Soviet Socialist Republics, and the Russian Communist Party and the Third 
International; between the German Government and the National Socialist - 
Party ; and between the Chinese Nationalist Government and the Kuomintang. — 
In each case, hostile propaganda and subversive activities emanating from the 
political organizations named have been attributed to their respective govern- 
ments by foreign states. The charge that a government is guilty of conduct- 
. ing hostile propaganda or revolutionary activities against a foreign state isa 
serious one, and it is all the more grave when combined with the imputation of 
duplicity involved in the accusation that it is pursuing an illegal purpose by 
evasive means. Ona number of occasions such charges have led to acrimoni- 
ous controversies and to incidents which have threatened the peaceful relations 
of the states concerned. It is here sufficient to cite a few instances in which 
serious crises have thus arisen: the breach of diplomatic relations between 
Great Britain and Soviet Russia which followed the raid upon the premises of 


% Oppenheim, International Law, IT (4th ed.), § 162; Hyde, International Law, IT (1922), . 
§ 665; and Spaight, Air Power and War Rights (1924), pp. 308-310. i 
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Arcos, Ltd., in 1927; ?? the tense situation in Manchuria which was'precipitated 
as the result of searches conducted by Chinese police in the Russian consulates 
at Harbin and elsewhere in 1929; 38 and the present state of near-war between 
Germany and Austria. 

The revolutionary ideology of the Russian Communist Party and its peculiar 
relations with the Soviet Government and the Third International have been 
fruitful sources of controversy between the U. S. S. R. and other states. Al- 
though there is evidence that the amount of revolutionary propaganda ema- 
nating from Soviet Russia has been decreasing in recent years as a result of 
the growing conviction that socialism ean be successfully established within a . 
single state, there is no reason to believe that there has been a definitive aban- 
donment of the Communist doctrine that the Russian Revolution is merely a 
prelude to the revolutionization of the world.®® It is not considered necessary 
in this place to cite any evidence as to the revolutionary aims of Russian 
Communism, nor to attempt to prove that subversive propaganda against for- 
eign governments has been tolerated, encouraged or supported by the Soviet 
Government, the Russian Communist Party or the Third International. The 
amount of propaganda carried on has doubtlessly been grossly exaggerated, 
and, in specific instances, charges have been made against Soviet Russia on the 
basis of insufficient, unreliable and even spurious, evidence.*® The fact re- 
mains that some of the charges have been substantiated at least in part, and 
that foreign governments have consistently acted upon the assumption that the 
U. S. S. R. is responsible for propagandist and revolutionary activities carried 
on by the Russian Communist Party and the Third International, as well as 
by the Soviet Government directly. In the face of a novel situation, the com- ` 
plainant governments have not clearly formulated their contentions as princi- 


87 See Cmd. 2895 (1927), and Toynbee, Survey of International Affairs, 1927, p. 266 ff. 

38 Bulletin of International News, VI (1929-30), p. 3 ff. 

3 Florinsky, “Soviet Foreign Policy,” International Conciliation, No. 301, June, 1934, 
p. 222 ff. See the "Program of the Communist International,” adopted unanimously at the 
Sixth Congress, Moscow, Sept. 1, 1928. It states, in part: “The Communists consider it 
unnecessary to disguise their views and purposes. They openly declare that their aims can 
be accomplished only through an overthrow by force of the whole of the existing social 
order. . . . The hold of the bourgeoisie can be broken only by ruthless violence. . . ." 
Quoted in Foreign Affairs (N. Y.), VII (1929-30), p. 260. ; 

40 That there is much justification for the Russian countercharges as to hostile propa- 
ganda may be seen from the report of M. Litvinov to the Central Commissariat of the 
U. S. S. R., Dec. 24, 1929. After calling attention to the active anti-Soviet propaganda 
abroad, to the interventions of 1918-20, and to the relations of foreign governments and 
officials with Russian émigrés and separatist governments, he states: “This obvious propa- 
ganda the stern political jurists on the other side of our frontiers strain every nerve not to 
notice. But let our Jzvestia or Pravda or some other of our newspapers allow itself to make 
an irreverent remark about the capitalist system, or about some representative of a foreign 
government, and in its turn write about the superiority of a communist organization over a 
capitalist one, then there is an uproar in the whole foreign press, questions are asked in 
Parliament, diplomatic notes and protests fly around, the legend of ‘Soviet propaganda’ is 
created. . . ." Wheeler-Bennett, Documents on International Affairs, 1929, pp. 205—207. 
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ples of international law, but the underlying premises have in every case been 
obvious. It has been assumed that the relations between the three organi- 
zations named are of so intimate a nature that there is no basis in fact for 
distinguishing their several acts from the point of view of the international 
responsibility of the U. S. S. R. Thus Mr. J. D. Gregory, in his note to 
M. Rakovsky of October 24, 1924, after the publication of the “Zinoviev let- 
ter," stated: " ' 


No one who understands the constitution and relationships of the 
Communist International will doubt its intimate connection and con- 
-tact with the Soviet Government. No Government will ever tolerate an 
arrangement with a foreign Government by which the latter is in formal 
diplomatic relations of a correct kind with it, whilst at the same time a 
propagandist body organically connected with that foreign Government 
encourages and even orders subjects of the former to plot and plan revolu- 
tions for its overthrow.** | | 


Before considering the question as to the responsibility of the U.S. 8. R. 
under international law for aets of the Russian Communist Party and the 
Third International, it is necessary to ascertain the de facto position of the 
party and to determine whether it plays the predominant róle in the affairs of 
the Soviet Union that is commonly alleged. With regard to its position, sev- 
eral views have been advanced: (1) that the Communist Party of Russia is 
controlled and subsidized by the Soviet Government; *? (2) that there is a per- 
sonal union between the Communist Party and the Soviet Government through 
the members of the Politbureau, the steering committee of the Central Com- 
mittee of the Communist Party ;*?* and (3) that the Communist Party, acting 
through its various congresses and committees, constitutes the actual and 
effective government of the Soviet Union, the functions of the Government 
being confined to registering and executing its decisions.** 

From the point of view of national law, there is no connection between the 
Russian Government and the Communist Party. The constitutions of the 
Union are confined to a description of the official agencies of government and a 
delimitation of their powers.** “But in the actual Russian Constitution, the 
Russian Communist Party plays the most important part.”4* It has not been 


41 The Times, Oct. 24, 1924. In Cmd. 2895 (1927), p. 29, this letter is attributed to Mr. 
Ramsay MacDonald. The Zinoviev letter is reprinted, ibid., p. 30. As to the question of 
its authenticity, see the note by M. Rakovsky, Oct. 24, 1924, ibid., p. 32. 

42 This appears to be the assumption underlying the provisions on abstention from hostile 
propaganda contained in the treaties or agreements concluded by Soviet Russia with Japan 
(1925), Great Britain (1923 and 1929), and the United States (1983). See p. 661 ff., below. 

99 See. Chernov, “The Politbureau: The Supreme Power in Soviet Russia," Foreign 
Affairs (N. Y.), VI (1920-80), pp. 255-258. Timaschew, Grundzüge des sovétrussischen 
Staatsrecht (1925), p. 114 ff. 

44 Verdross, Zeitschrift für dffentliches Recht, IX (1930), pp. 577-582. 

55 For the text of the Constitution of the U. S. S. R. of Jan. 31, 1924, see Delpech and 
Laferrière, Les constitutions modernes, II (1929), p. 388. - 

46 Rajevió, Vlastj Sovétov, No. 10 (1923), p. 27, quoted by Timaschew, op. cit., p. 32. 
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necessary to supply a constitutional basis for the actual supremacy of the 
Communist Party, since the Constitution is.“a body of laws dictated by the 
party to the outside world, but not binding upon itself. . . ."*' The parallel- 


ism between the official agencies of government and the Communist hierarchy: 


has been frequently remarked. Ranging from the bottom to the top, the most 
important government bodies are: the All-Union Congress, the Central Exec- 
utive Committee, the Praesidium and the Council ofe People's Commissars. 
In the party we find them paralleled by the General Congress, the Central 
Committee and the Politbureau.*8 The real decisions as to policy and admin- 
istration are made within the party, and especially within its highest organs, 
the Central Committee and the Politbureau. “Not a single important ques- 
tion of politics is decided by any state agency whatsoever without the guiding 
decision of our party," Lenin has stated.?? "The monopoly of legality enjoyed 
by the Communist Party is the guarantee of its de faeto supremacy. All im- 
portant government positions are filled by party leaders, who thus unite in 
their persons the highest functions in both hierarchies and control the entire 
governmental machine, in fact and in law.5? 

The relations of the Soviet Government to the Third International are more 


difficult to determine. The extensive system of “interlocking directorates” be- . 


tween the Central Executive Committee of the Union, the Central Committee 
of the party and the Executive Committee of the Communist International 
suggests that the connection lies in their common subordination to the Russian 
Communist Party, and not in any control, direct or indirect, exercised over the 
Third International by the Government! The Third International is an or- 
ganization of national communist parties aiming at the “establishment of a 
World Union of Socialist Soviet Republics.” 52 “The Russian Communist 


47 Chernov, "The Soviet Government and the Communist Party,” Foreign Affairs 
(N. Y.), VII (1929-30), p. 244. 48 Ibid., p. 242. 

49 Before the All-Russian Congress of Political Instructors, quoted from Pravda, Nov. 5, 
1920, by Mannzen, Sowjetunion und Völkerrecht (1932), p. 52. 

“The Central Committee directs the activity of the Soviets and other public organiza- 
tions through the intermediary of the corresponding Communist fraction.” Sec. 24, par. 2, 
Statutes of the Communist Party (August, 1922), quoted by Timaschew, op. cit., p. 120. 

“Directive principles are given by the Centre] Committee; the Council of People’s Com- 
missars carry them out." Nogin, before the Eighth Congress of the Communist Party, 
quoted, tbid., p. 121. 

60 See Timaschew, op. cit., pp. 2,114 ff. For an analysis of personal unions in the Soviet 
Union, see the list given by Chernov in Foreign Affairs, VIT (1929-30), pp. 256-258. . 

61 See the treaty provisions and agreements cited below, p. 660 ff., and especially the ex- 
change of notes between M. Litvinov and President Roosevelt, Nov. 16, 1933, p. 661, below. 
. There appears to be no evidence in support of the common assertion that the Third Inter- 
national is subsidized by the Soviet Government. See Mannzen, op. cit., pp. 47-48, and 


The United States and the Soviet Union (Committee on Russian-American Relations, The j 


American Foundation, Nov. 1, 1938), p. 138. 


8 Art. 1, Statutes of the Communist International, adopted at its Sixth Congress, 1928. 
Wheeler-Bennett, Documents on International Affairs, 1929, p. 57. 
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Party is the vanguard of the Communist International” 5? and exercises a pre- 
dominant influence over its activities.5*. As Radek has stated: “The Third In- 
ternational is the child of the Russian Communist Party. It was founded here 
in the Kremlin, on the initiative of the Communist Party of Russia. In our 
hands is the Executive Committee of the Third International.” 5" Although 
the Communist International has in recent years confined its activities largely 
to the defense of the U, S. S. R. against the “counter-revolutionary conspiracy 
of the imperialists,” it has not abandoned its original aims. Even if it be as- 
sumed that it has ceased actively to support revolutionary movements abroad, 
it is impossible to reconcile its continued existence on Russian territory with 
treaty obligations which have been contracted by the Soviet Government.*® If 
our premise that the Communist Party is the real government of the Union is 
correct, it fully justifies the conclusion that the acts of the Soviet Government, 
the Communist Party and the Third International are indistinguishable from 
a material point of view. LS 

The Soviet Government not only denies that any official agencies have 
engaged in hostile propaganda or have supported revolutionary movements 
abroad, but also repudiates any connection with, or responsibility for, such 
activity on the part of the Communist Party or the Third International. In 
reply to the charges of the British Government concerning the Zinoviev letter, 
M. Rakovsky stated: 


I am instructed by my Government to reiterate the declarations repeat- 
edly made as to the complete political and administrative independence of 
the Communist International from the Government of the Union of Soviet 
Socialist Republics. My government has never undertaken and cannot 
refuse the right of asylum to the Communist International, or to any other 
working class organization, still less can it undertake to exercise pressure 
upon them.98 


The mere fact that the Third International has its seat at Moscow and that 
some of the members of the Soviet Government “in their individual capacity” 

belong to the Executive Committee, M. Litvinov has stated, “gives no more 
justification for identifying the Third International with the Russian Govern- 
ment than the Second International, having its seat at Brussels and counting 
among the members of its executive M. Vandervelde, a Belgian Minister, and 


’ Molotov, quoted by Florinsky, op. cit., p. 232. 54 See Verdross, op. cit., p. 580. 

5 Quoted by Schuman, American Policy toward Russia since 1917 (1928), p. 288. 

5$ See p. 662 ff. below. 

87 "Whatever may be the legal validity of this argument, the undeniable fact remains that 
the Russian Communist Party controls the Soviet Government and completely dominates 
the Third International.” Florinsky, op. cit., p. 231. 

58 Nov. 28, 1924. The Times, Nov. 29, 1924. 

At the Genoa Economic Conference of 1922, the Soviet Delegation refused to enter into 
any general agreement to abstain from propaganda on the ground that it would be impossible 
to forbid the activities of political parties and workers' organizations unless they should be 
contrary to the law of the land. Documents diplomatiques: Conférence Economique Inter- 
nationale de Génes (Paris, 1922), pp. 99, 105, 118, 129. 
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Mr. Henderson, a British Cabinet Minister, gave justification Tor rendering 
identical the Second International with the Belgian or British Governments. oe 
This reasoning rests upon a false analogy which ignores the character of the 
relations between the Second Interna^^nal and its members; and fails to take 
into account the connection between the Soviet Government and the Third In- 
tefnational through the intermediary of the Russian Communist Party. This 
connection has, in unguarded moments, been admitted by Soviet leaders them- 
selves. Thus Lenin, speaking of the activities of the Politbureau in the sphere 
of international relations, once asked: “Is not this elastic combination of So- 
viet and party elements a source of strength to our foreign policy?" 9? One is 
reminded of the statement made by Lord Balfour with reference to the com- 
plex relationships of official and unofficial organizations in Russia: “They all 
come together when there is any work to be done; when there 1s any excuse to 
be made they all scatter. To take a military metaphor, they attack in close 
order; when they are fired on they scatter and take cover.” 9t 

In view of the situation described above, governments entering into puteus 
with Soviet Russia have sought to obtain guarantees against revolutionary 
propaganda emanating from Russian sources. ‘This natural desire for protec- 
tion has led to the insertion in numerous treaties and agreements of a “propa- 
ganda clause.” Although the obligations thereby assumed have been formally 
reciprocal, the actual guid pro quo for Russia has in most cases been an under- 
taking by the other contracting party not to permit the formation upon its 
territory of counter-revolutionary organizations. Not all of the treaties con- 
cluded by Soviet Russia on non-intervention and abstention from propaganda 
admit of a single explanation, but fall into several groups. The earlier trea- 
ties, concluded with her immediate neighbors, reflect the bitter experience of 
Soviet Russia during the period of intervention. The obligation not to permit 
or to encourage armed subversive groups is explicitly affirmed, but the question 
of propaganda is passed over in silence, possibly because the treaties were in 
every case made with a weaker state, or, perhaps, with one in which all hopes 
of a proletarian revolution had not been abandoned. Thus the treaty with 
Estonia, signed on February 2, 1920, provided that the parties should “forbid 
the formation, and the presence in their territory, of any organizations or 
groups whatsoever claiming to govern all or any part of the territory of the 
other contracting party, and the presence of representatives or officials of or- 
ganizations or groups whose object is to overthrow the Government of the other 
party to the treaty." 9? Similar provisions are found in treaties concluded 
with Lithuania, Latvia,9* T'urkey,95 Persia,®* and Finland.9' 

5? Note of Sept. 27, 1921, to the British Government. Cmd. 2895 (1927), p. 13. 

60 Quoted by Chernov, Foreign Affairs (N. Y.), VII (1929-30), p. 247. 

st Quoted by Mr. W. Thorne in Parliamentary Debates, Commons, Vol. 197, col. 717. 

62 Art. 7 (5), 11 League of Nations Treaty Series (cited hereafter as LNTS), No. 289, p. 50. 

63 July 12, 1920, Art. 4 (1), 3 LNTS, No. 94, p. 122. 


51 Aug. 11, 1920, Art. 4 (2), Freund, Russlands Friedens- und Handelsveriráge 1918-1923 
(1924), p. 96. Footnotes 65-67 on facing page. 
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In asecond group of treaties, the concern of the states entering into relations 
with Russia to secure some guarantee against hostile propaganda is no less 
evident than the desire of the Soviet Government to obtain protection against 
counter-revolutionary attempts launched from abroad. In treaties of this 
type, the duty of abstention from propaganda is confined to the governments 
of the contracting parties, and we find no tacit allusions, characteristic of other 
treaties to be discussed presently, to the Russian Communist Party and the 
Third International. The Polish treaty of March 18, 1921, in addition to a 
provision on hostile organizations, stipulates that: 


Each of the contracting parties mutually undertakes to respect in every | 
way the politieal sovereignty of the other party, to abstain from inter- 
ference in its internal affairs, and partieularly to refrain from all agita- 
tion, propaganda or interference,of any kind, and not to encourage any 
such movement.9* | 


The treaty with Japan signed on January 20, 1925, provides not only that all 
persons in government service, but also "all organizations in receipt of any 
financial assistance from them," shall refrain from "any aot overt or covert 
liable in any way whatsoever to endanger the order or security in any part of 
the territories of Japan or the Union of Soviet Socialist Republies.”® The 
most far-reaching commitments yet made by Soviet Russia are contained in 
the note of M. Litvinov to President Roosevelt, November 16, 1933, in which it © 
is stated that l 


. coincident with the establishment of diplomatic relations between 
our two governments it will be the fixed policy of the Government of the 
Union of Soviet Socialist Republics: 

1. To respect scrupulously the indisputable right of the United States 
to order its own life within its own jurisdiction in its own way and to re- 
frain from interfering in any manner in the internal affairs of the United 
States, its territories or possessions. 


55 March 16, 1921, Art. 8, De Martens, Nouveau recueil général, XVI (8° sér.), p. 37. 

6 Feb. 26, 1921, Art. 5, 9 LNTS, No. 268, p. 400. 

67 June 1, 1922, Arts. 5, 6, 16, zbid., No. 415, p. 337. 

The treaties of Nov. 5, 1921, with Mongolia, and of June 24, 1931, with Afghanistan, 
require the parties to forbid the residence of individuals, as well as of organizations, having 
as their aim the overthrow of the government of the other contracting party. Art. 3 (1), 
Freund, op. cit., p. 129; and Art. 3, De Martens, op. cit., X XVIII, p. 326, respectively. 

88 Art. 5, par. 2, 6 LNTS, No. 149, p. 123. Art. 6 of the treaty with China, May 31, 1924 
(37 LNTS, No. 955, p. 177), and Art. 5 of the non-aggression pact with France, Nov. 29, 
1932 (Bulletin de l'Institut Intermédiaire International, X XVIII (1923), p. 42), are similar. 

On the occasion of the recognition of Soviet Russia by Czechoslovakia and Rumania 
on June 9, 1934, a similar agreement was made. It is reported from Riga that on the same 
day there was held at Moscow a conference of leading officials of the Communist Inter- 
` national, at which the prospects of revolution in Czechoslovakia were described as having 
improved as a result of the application by the local Communist Party of instructions laid 
down by “Comrade Stalin, leader,of the international proletariat.” The Times, June 11, 
1934. . 8 Art. 5, 34 LNTS, No. 866, p. 32. 
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2. To refrain, and to restrain all persons in government service and all 
organizations of the government or under its direct or indirect control, in- 
eluding organizations in receipt of any financial assistance from it, from 
any act overt or covert liable in any way whatsoever to injure the tran- 
quillity, prosperity, order or security of the whole or any part of the 
United States, its territories or possessions, and, in particular, from any 
act tending to incite or encourage armed intervention, or any agitation or 
propaganda having as an aim, the violation of the territorial integrity of 
the United States, its territories or possessions, or the bringing about by 
force of a change in the political or social order of the whole or any part of 
the United States, its territories or possessions.”° l 


The dúty of abstention from propaganda is applied to all government or- 
gans! in the preliminary agreement of March 16, 1921, between Great Britain 
and Soviet Russia. The conclusion of a general peace treaty was made sub- 
ject to the condition “That each party refrains from hostile action or under- 
takings against the other and from conducting outside of its own borders any 
official propaganda direct or incirect against the institutions of the British Em- 
pire or the Russian Soviet Government respectively. . . .”"* As the result of - 
various controversies which had arisen concerning alleged Russian propagan- 
. dist activities, it was realized that the formula of 1921 was too narrow to ac- 
complish its purpose. The British Government accordingly proposed, in a 
note of May 29, 1923, that “the Soviet Government undertakes not to support 
with funds or in any other form persons or bodies or agencies or institutions 
whose aim is to spread discontent or to foment rebellion in any part of the 
British Empire. . . ."*? This proposal was accepted by the Russian Govern- 
mentin anote of Juns 9, 1923.7% Ina protocol signed at London on October 3, 


70 This JOURNAL, Vol. 28 (1934), Supplement, p. 3. ; 
Paragraphs 3 and 4 pledge the Soviet Government not to permit the establishment upon 
its territory of any organizations claiming to be the Government of the United States, 
which makes any attempt upon its territorial integrity, or has as its aim the overthrow of 

the government, or the political and social order of the United States. 

In reply to M. Litvinov’s note, President Roosevelt agreed that “It will be the fixed 
policy-of the Executive of the Unitec States within the limits of the powers conferred by the 
Constitution and the laws of the United States to adhere reciprocally to the engagements 
above expressed." Jbid., p. 4. It will be noted that the obligations are not reciprocal, 
since no change in the American law, which is now inadequate to enforce such pledges as are 
made in the Russian note, i$ contemplated. 

71In treaties with several states, a propaganda clause applicable only to the official 
representatives or trade delegates of the parties was inserted. See the treaties with Ger- 
many, May 6, 1921, Art. 15, 6 LNTS, No. 159, p. 277; Austria, Dec. 7, 1921, Art. 14, Freund, 
op. cit, p. 138; Norway, Sept. 2, 1921, Art. 8, ibid., p. 132; and Denmark, April 23, 1923, 
Art. 5, 18 LNTS, No. 450, p. 16. 

72 Cmd. 2895 (1927), p. 3. 

The agreements with Italy, Dec. 26, 1921, preamble (Freund, op. cit., p. 87), Czechoslo- 
vakia, June 5, 1922, Art. 8 (De Martens, op. ct., XVIII, p. 643), and Persia, Nov. 1, 1927, 
Art. 4 (Mannzen, op. cit., p. 45), are similar. 73 Cmd. 2895 (1927), p. 9. 

"^ Ibid. p.10. See also the note cf the British Government extending de jure recognition 
to Soviet Russia, Feb. 1, 1924 (The Times, Feb. 2, 1924), and the Russian reply, Feb. 8, 
1924 (ibid., Feb. 9, 1924). 
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1929, it was agreed that upon the resumption of diplomatic relations, which 
had been broken off in 1927, the Governments of Great Britain and Soviet Rus- 
sia would reciprocally reaffirm the pledge as to non-interference and abstention 
from propaganda contained in Article 16 of the unratified treaty of August 8, 
1924. This agreement was effected by an exchange of notes on December 
20/21, 1929.75 

Assuming that the above analysis of the political relationships within the 
Soviet Union is correct, the further task remains of determining its significance 
for international law. The present law of state responsibility has developed 
upon the basis of two fundamental presuppositions: (1) that the state acts 
through governmental organs chosen in conformity with its internal law; and 
(2) that these organs exercise the supreme authority within the state. An 
identity between the constitutional government and the de facto controlling 
authority is, in normal gircumstances, assumed. A hiatus between the two is 
produced when a single political party or organization, ruling through a, dic- 
tatorship, deprives the nominal government of the substance of power. Where 
such a situation exists, the rigid and mechanical application of existing princi- 
ples as to state responsibility, which were evolved under radically different 
circumstances, defeats the aims for which these principles were developed.”¢ 
So far as foreign states are concerned, the entity which governs de facto within 
a given state is the government of that state, and may bind it internationally.” 
In the Soviet scheme we find a nominal government, legally supreme according 
to the constitutional law of the Union, in a state of actual subordination to an 
extralegal controlling authority. To hold the U.S. S. R. responsible for acts of 
its real and effective government involves no straining of existing legal princi- 
ples, but is merely to apply them in such a way as to realize their fundamental 
purpose. 

That foreign governments, while contending that the U. S. S. R. is interna- 
tionally responsible for acts of the Russian Communist Party and the Third 
International, are nevertheless under the influence of traditional preconcep- 
tions formed under normal relations with normal states, is shown by the fact 
that they have stipulated in treaties with Soviet Russia that the Soviet Gov- 
ernment shall restrain all organizations under its direct or indirect control from 
engaging in hostile or revolutionary propaganda. Such provisions do not en- 
visage the possibility of propagandist activities carried on by organizations 
whieh are not dependent upon the government, but which eontrol the govern- 
ment itself. They consequently fail to achieve the purpose for which they 


7% Cmd. 3467 (1930), Treaty Series, No. 2 (1930). 

75 See Bouvé, “The National Boycott as an International Delinquency,” this JOURNAL, 
Vol. 28 (1934), p. 37. ` 

7 See Eagleton, Responsibility of States in International Law (1928), p. 40; Spiropolous, 
Die de facto-Regierung im Völkerrecht (1926), p. 172 ff.; and the Opinion and Award in the 
Arbitration between Great Britain and Costa Rica, Oct. 18, 1923, this JOURNAL, Vol. 18 

(1924), p. 147. 
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were intended and open wide the door to an evasion of the treaties through a 
narrow and literal interpretation of their terms. 

The organic connection between governmental and party agencies in Na- 
tional Socialist Germany has led to the charge that the German Government is 
responsible for the initiation, promotion and direction of the vigorous National 
Socialist propaganda which has disturbed the public order and security of 
certain countries. That the German Government looks with benevolent eyes 
upon the progress of National Socialist movements abroad is undoubted. Ac- 
tual complicity has not, in every case, been proved by trustworthy evidence, in 
the absence of which the government is entitled at least to a Scotch verdict.*8 
The allegations which have been made concerning the part played by German 
National Socialist agencies in incitemert to revolt and to acts of terrorism in 
Austria, however, appear to be well authenticated. In a comprehensive in- 
dictment based upon documents seized in domiciliary searches, the Austrian 
Government has charged that “The threads of these actions, of this conspiracy, 
lead back over the frontier. . . ."*? The Austrian National Socialist Party, 
although nominally autonomous, is in reality, and from the point of view of 
supreme leadership, an integral part of the German organization? German 
nationals are to be found among its principal officials, and Herr Habicht, 
Landesinspektor of the Austrian N. S. D. A. P. and member of the Reichs- 
tag, was granted asylum after his expulsion from Austria in June, 1933 and 
permitted to broadcast revolutionary appeals to the Austrian people from 


Munich.*! 


78 For a series of articles on National Socialist activities in various European countries, 
see L’ Europe nouvelle, No. 847, May 5, 1934, pp. 452-480. 

727 Das Braunbuch, Hakenkreuz gegen Österreich (B erausgeben vom Bundeskanzleramte, 
Biro des Bundesministers für Sicherhettswesen, Wien, 1983), p. 5. 

After the dissolution of the National Socialist Party in Austria, it was replacéd by the 
Gesellschaft für kulturelle Zusammenarbeit in Ost- und Südeuropa and the Zentraleuropüische 
Pressebureau, both in immediate contact with the Aussenpolitische Amt der Reichsleitung der 
NSDAP at Berlin. : 

80 bid., p. 25. ` 

Dr. Prokseh, Landesleiter der NSDAP Oesterreichs, has stated that the National Socialist 
Party of Austria is an independent organization, although “it is in spiritual union with the 
N. S. D. A. P. of Germany and, therefore, obviously recognizes the spiritual leadership of 
this movement which has in the meanwhile come into power.” Völkischer Beobachter, June 
17, 1933. 

On June 16, 1933, Rudolf Hess issued the following party proclamation : “The Reichsleitung 
in principle declines to intervene in the internal political affairs of a territory outside the 
frontiers of the Reich. It accordingly refuses also to give to party formations beyond the 
frontiers any directions or advice whatsoever, even though these party formations corre- 
spond to, or are related to, the N. S: D. A. P." Frankfurter Zeitung, June 18, 1983. Com- 
pare Das Braunbuch, p. 13 ff. 

81 Habicht was expelled for “criminal agitation against the state," although he claimed 
diplomatic immunity by virtue of an appointment as German press attaché at Vienna which 
the Austrian Government had refused to recognize. Neue Freie Presse, June 1, 14, 17, and 
July 6, 19383. For the German case, see the Völkischer Beobachter, June 14-16, 1933. 

For an example of Herr Habicht’s style, see his broadeast of July 5, 1933, in which he 
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The charges of the Austrian Government have not met with convincing re- 
plies. “It is obvious," Adolf Hitler has stated, “that an idea embracing the 
entire German people and arising from its depths cannot be stopped at the 
frontiers of a country which is not only German in its population, but has 
through many centuries been an integral part of the German Reich.” 9? The 
dispute between the two governments, which has arisen solely from “the oppo- 
sition of the Austrian Government to an historic movement of the entire Ger- 
man people," is held to be ineapable of settlement by applieation of the formal 
principles of international law invoked by Ausiris.? The answers to the 
specific counts in the Austrian indictment are equally unsatisfactory, and are 
confined to categorical denials and counter-charges. It is asserted that the 
reports of plans of forceful intervention through the “Austrian Legion” are 
without any basis in fact; that no official or party agency has participated in, 
or even tolerated, the shipment of explosives and munitions to Austria; and 
that the attacks upon the Austrian Government in the German press are merely 
legitimate reprisals against the innumerable libels of the New Germany which 
have appearedinAustria. "The protests concerning the inflammatory speeches 
of Habicht and others are groundless, it is stated, since “The radio broadcasts 
are directed to German hearers, and inform these persons concerning develop- 
ments in Austria,” 5* 

The situation created by National Socialist propaganda and subversive ac- 


defines as a “traitor” one who, “like the Dolfuss Government, violates the constitution, 
abuses the laws and, as representative of a minority, coerces an overwhelming majority.” 
Neue Freie Presse, July 6, 1933. Writing in the official Völkischer Beobachter (Jan. 4, 1934), 
Habicht promises that ‘Those who have suffered in the cause of the Greater Reich shall be 
remembered in the hour of victory. . . . Nothing shall be forgotten, be it good or evil, 
loyalty or betrayal, and at his time everyone shall receive his just deserts.” 

Should he return to Austria, Habicht could undoubtediy be prosecuted for treason under 
the provision of the Austrian penal eode (Strafgeseiz (1852), § 88) on extraterritorial crime 
committed by aliens. He could also be prosecuted on the ground that his utterances ac- 
complish their illegal effect upon Austrian territory. Compare the decision of the German 
Reichsgericht, Dec. 23, 1889 (20 Entscheidungen in Strafsachen, p. 146), in which it was held 
that sedition had been committed in Germany by a person who, upon French territory and 
within hearing distance of the German frontier, had shouted, “Vive la France!’ See 
Strenuit, La radiophonie et le droit international public (1932), p. 37 ff.; and A. Raestad, 
"Les responsabilités légales des organismes de radiodiffusion,” La radiodifusion ei la paix: 
Dossiers de la coopération internationale (1933), pp. 155-163. 

£ Speech to the Reichstag, Jan. 30, 1934. Völkischer Beobachter, Jan. 31, 1934. 

83 Note from the German Foreign Office to the Austrian Government, ibid., Feb. 3, 1934. 

$3 On Feb. 20, 1934, Herr Habicht, in a broadcast plainly directed to the Austrian people, 
ordered all members of the party to refrain for a period of eight days from all attacks upon 
the Austrian Government “in word, writing or by other means." Neue Freie Presse, Feb. 
21, 1934. 

Dr. Frank, Bavarian Minister of Justice, on March 18, 1933, made a radio address at 
Munich in which he greeted the National Socialists of Austria and warned the Áustrien 
Government ‘‘with all friendliness and brotherly love not to compel the National Socialists 
of Germany to secure the freedom of their German compatriots in Austria.” The Observer, 
March 26, 1933; Neue Freie Presse, May 16, 1933. Tow 
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tivity in the Territory of the Saar is similar to that in Austria. The Governing 
Commission charges that “the National Socialist Party has been making every 
effort to gain control of the whole public life of the Saar,” and that it is “waging 
an incessant campaign of threats, denunciations and disguised boycotting 
against inhabitants of the Territory suspected of not sharing its political ideas. 
Reckless in its choice of the methods of imposirg its will, the National Socialist 
Party never hesitates to make it clear that any persons who oppose it will be 
made to pay heavily for their present attitude after the plebiscite.'95 Al- 
though "it is not its function to pass judgment on political events that occur 
outside the Territory,” the Governing Commission cannot, it is stated, “remain 
indifferent to the subversive acts oi a politica. party which claims the fullest 
license in virtue of the external ties which it invokes.”®* The Commission has 
imputed responsibility to the German Government for encouraging the illegal 
activities of the National Socialist movement in the Territory, noting “with 
regret the interference of German authorities 5r of German official services in 
purely Saar questions,” and the “violent and unjustified attacks on the ad- 
ministration of the Territory, the Governing Commission, its members and its 
officials, which are broadcast almost daily by services under the. German Gov- 
ernment’s authority.” It would, the Chairmen of the Governing Commission 
states, “be a great advantage if the relations between Germany and the Saar 
were based on the principles of international law generally recognized in deal- 
ing between two states.” 31 ; 
The measure of international responsibility which is imputable to Germany 
for acts performed by the National Socialist Party is determined by the nature 
of tke relationship of that organization to the government. The problem is 
greatly simplified by the enactment of legislation which defines the position. of 
the party within the state. An Act of July 14, 1933, provides that “In Ger- 
many there exists as the sole political party zhe N.S. D. A. P."88 A second - 


855th Periodical Report of the Governing Commission, Sept. 30, 1933. League of 
Nations Official Journal, January, 1934, p. 35. 

Threats calculated to influence voting in the approaching plebiscite have been made by 
persons holding high positions in the German Government and the National Socialist Party. 
General Goering is reported to have stated in 2 speech made at Trier on Nov. 5, 1933, that 
when the Saar was returned to Germany he would see to it “that the red rats do not creep 
into the holes of the black mice.” League of Nations Official Journal, March, 1934, p. 328. 
Herr Simon, a district leader of the National Socialist Party and member of the Prussian 
Council of State, stated at the Niederwald demonstration on Aug. 28, 1933: “The Saar 
“Territory will return to the Reich! Give to the people of the Saar authority in its own 
house for twenty-four hours and it will show how one grasps the iron broom and ejects 
vermin. Against the disloyalty of fugitive traitors we oppose the loyalty of the home 
"population, and against their hate, fanatical love o? the nation.” Völkischer Beobachter, 
Aug. 29, 1933. l l 

3 Letter from the Chairman of the Governing Commission to the Secretary-General of the 
League of Nations, Jan. 5,1934. League of Nations Official Journal, March, 1934, p. 303. 

87 Letter from the Chairman of the Governing Commission to the German Foreign 
Minister, March 28, 1934. League of Nations Document C.201.1934,VITI. 

88 Gesetz gegen die Neubildung von Parteien, Reichswesetzdlatt, I, p. 479. 
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law of Decefnber 1, 1933, provides that “After the victory of the National So- 
cialist Revolution the National Socialist German Workers’ Party is the bearer 
of the German idea of the state and is indissolubly united with the state.” 9? 
There thus exists an organic connection between party and government which 
corresponds to the “unity of Seele und Leib.”°° From the point of view of 
international responsibility for hostile propaganda and subversive activities, 
there is no basis for making any distinction between acts of the Government 
and of the National Socialist Party. 

A like problem arises out of the anti-Japanese boycott which has been or- 
ganized and carried out by the Chinese National Party or Kuomintang. Al- 
though the boycott is defended as “a natural and spontaneous response in 
resistance to Japanese aggression," ?! it is claimea by the Japanese Govern- 
ment that China is responsible for any breach of international law which may 
be involved in its conduct. The basis for this contention is the inseparable 
connection between party and official agencies in China existing by virtue of 
the powerful control exercised over the National Government by the Kuomin- 
tang9? “The Kuomintang, or the National Party, is not a simple political 
party in the Occidental sense of the term, but a regular state organ of China in 
accordance with the Chinese organic law. It is evident that its acts entail a - 
national responsibility upon the National Government.” ®° This point of view 
appears to be admitted tacitly by the Chinese Government, which, although 
apparently disclaiming all responsibility for acts of the Kuomintang, has 
nevertheless on several occasions defended the boycott as a measure of re- 
prisal, that is, as a public measure which would be internationally illegal were 
it not resorted to in order to compel a foreign state to settle a difference created 
by its own international delinquency.** If the Kuomintang is “the maker and 


89 (Teselz zur Sicherung der Einheit von Partei und Staat, ibid., p. 1016. 

Section 2 of this law provides that “As a guarantee of the close coóperation of agencies of 
the party and the S. A. with the public authorities, the Deputy of the Leader and the Chief 
of Staff of the S. A. become members of the Government of the Reich. By a law of July 3, 
1934 (ibid., I, p. 529), this section is amended to provide that only the Deputy of the 
Leader shall be a member of the national government. 

3? Pfundtner and Neubert, Das neue Deutsche Reichsrecht, commentary to the law cited 
above, note 89. This legislation, the commentators assert, is merely the legal recognition 
of “an already historically accomplished fact. . . . The unity of party and state was born 
at the moment when the President of the Reich entrusted the Chancellorship and, thereby, 
the leadership of the state, to the Leader of the N. S. D. A. P" 

a Communication from the Chinese Government. League of Nations Document A 
(Extr.).A.155.1932. VII, p. 15. 

% See the Memorandum on Boycotts and Japanese Interests in China, Supplementary 
Documents to the Report of the Commission of Enquiry, p. 228 ff. League of Nations 
Document C.663.M.320.1932. VIT, Annexes. 

9? Observations of the Japanese Government on the Report of the Commission of En- 
quiry. League of Nations Document C.775.M.366.1932. VI, p. 12. 

“See the “Memorandum sur le boycottage.” Le conflit Sino-Japonais: Memoranda du 
Gouvernement Chinois presentes a la Commission a’ Etude de la Societe des Nations (Nankin et 
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master of the Government,” 95 as stated in the Lztton Report, international re- 
sponsibility for its acts cannot be evaded by thefact that the nominal and real 
governments in China fail to coineide.99 

It has been the purpose of this article to state as clearly as possible the rules | 
of international law with reference to state responsibility for hostile propa- 
ganda and subversive activities against foreign governments. Under the ex- 
isting law, a state is not obliged to prevent or punish such acts when committed 
by private persons, providing that they do nct take the form of a hostile 
expedition. Responsibility is engaged, however, if government officials or 
agencies initiate, encourage, assist or promote propaganda or political move- 
ments which disturb the public order and security, or aim at the forceful over- 
throw of the constitutional or social order, of £nother state. A government 
may tolerate acts which would involve international responsibility if commit- 
ted by itself or its agents. It may not engage .n such activities through the 
intermediary of organizations which are subjec; to its direct or indirect con- 
trol, although not possessing an official character in the legal sense. These 
principles, applied to new situations and forms of political life which have 
arisen since their inception, fasten responsibilit7 upon the state for acts per- 
formed by a party or organization which, throuzh its actual control over the 
government, constitutes the effective authority within the state." This prop- 
osition, it is believed, is a statement of internaticnal law, the alternative being 
the inadmissible conclusion that a statemay evade responsibility and, in effect, 
abrogate an important part of international law, through dissociating itself 
from the acts of an organization which, althouga lacking governmental char- 
acter by national law, enjoys the substance of pcwer. 


Peiping, 1932), Document No. 14, p. 140. Also, League of Nations Official Journal, Special 
Supplement No. 112, p. 72. 

3 Memorandum on Boycotts and Japanese Interests im China (cited, note 92, above), p. 
120. % Bouve, op. cit., p. 87. 

97 Dr, Lauterpacht has objected that to make a government responsible for acts of a 
party wculd “play havoc with the established,rules of state responsibility." (“Boycott in 
International Relations," British Year Book of International Law, XIV (1983), p. 134.) 
A state may at times, he asserts, be able “to do through imdividuals and private bodies what 
it is not allowed to do itself. . . . In any case this is the present position of international 
law.” Is would seem that the learned author here involves himself in a patent contradic- 
tion with his statement that the “Rules of international aw on the matter of state respon- 
sibility are based upon the separation of the state from the individuals and associations of 
which it is composed." This separation is surely brokem down whenever the government 
. acts through such persons or associations. 
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THE MEMBERSHIP OF THE UNITED STATES IN THE 
INTERNATIONAL LABOR ORGANIZATION 


By Maney O. Hupson 


Bemis Profesgor of International Law, Harvard Law School 


Though representatives of the United States participated very actively in 
the drafting of the Constitution of the International Labor Organization in 
1919, and though the first International Labor Conference was held in Wash- 
ington under the presidency of the Secretary of Labor, the Government of the 
United States had no part in the work of the International Labor Organization 
during its first fifteen years. In consequence, the United States has hitherto 
held aloof from one of the most significant of the modern developments of 
international law. Fortunately, this situation has now been changed. On 
August 20, 1934, the United States became the fifty-ninth member of the In- 
ternational Labor Organization. The steps by which this result has been 
achieved, and the problems growing out of it, present some interesting legal 
questions which ought not to escape attention. 


FORMAL MEASURES TAKEN 


On June 19, 1934, the President approved a joint resolution of Congress 
which read as follows: + 


JOINT RESOLUTION PROVIDING FOR MEMBERSHIP OF THE UNITED STATES IN THE 
INTERNATIONAL LABOR ORGANIZATION 


Whereas progress toward the solution of the problems of international 
competition in industry can be made through international action eon- 
cerning the welfare of wage earners; and 

Whereas the failure of a nation to establish humane conditions of labor 
is an obstacle in the way of other nations which desire to maintain and 
improve the conditions in their own countries; and 

Whereas the United States early recognized the desirability of interna- 
tional coóperation in matters pertaining to labor and took part in 1900 in 
establishing, and for many years thereafter supported, the International 
Association for Labor Legislation; and 

Whereas the International Labor Organization has advanced the wel- 
fare of labor throughcut the world through studies, recommendations, 
conferences and conveutions concerning conditions of labor; and 

Whereas other nations have joined the International Labor Organiza- 
tion without being members of the League of Nations; and 


1.78 Congressional Record, p. 12359. This resolution was adopted unanimously by the 
Senate, on June 18, 1984. Id., p. 11681. It was adopted by the House of Representatives 
on June 16, 1934, by 232 votes to 109, 7.e., by more than two-thirds of the votes. Td., p. 
12362. 
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Whereas special provision has been made in the constitutibn of the In- 
ternational Labor Organization by whic; membership of the United States 
would not impose or be deemed to impose any obligation or agreement 
upon the United States to accept the proposals of that body as involving 
anything more than recommendations ‘or its consideration: 

Therefore be it 

Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President 1s hereby 
authorized to accept membership for the Government of the United States 
of America in the International Labor Organization which, through its 
general conference of representatives of its members and through its In- 
ternational Labor Office, collects information concerning labor throughout 
the world and prepares international conventions for the consideration of | 
member governments with a view to improving conditions of labor. 

Sec. 2. That in accepting such membership the President shall assume 
on behalf of the United States no obligation under the Covenant of the 
League of Nations. i 


At the time of the adoption of this resolution, the International Labor Con- 
ference was holding its 18th session in Geneva, and American delegates were 
attending the Conference in the róle of observers. On June 22, 1934, the 


American Consul in Geneva communicated the text of the resolution to the ' 


Director of the International Labor Office, with a suggestion that it might be 
made known to the Conference. The Director promptly acted on this sugges- 
tion, and the communication was warmly rezeived by the Conference, which 
on June 22, 1934, unanimously voted to extend an invitation to the United 
States as follows: ? 


The International Labour Conference 

Takes note of the communication of 22 June 1934 addressed to the Di- 
rector of the International Labour Office by the authorised representative 
of the Government of the United States of America, 

Heartily welcomes the decision of the Congress of the United States 
authorising the President to accept on behalf of the Government of the 
United States membership in the International Labour Organisation, re- 

calling that it has always been the firm conviction of the Organisation that 
its ends could be more effectively advanced if the membership of the Or- 
ganisation could be made universal, 

Hereby decides 

To invite the Government of the United States to accent membership in 
the International Labour Organisation, i? being understood that such ac- 
ceptance involves only those rights and obligations provided for in the 
constitution of the Organisation and shali not involve any obligations un- 
der the Covenant of the League of Nations, 

And further decides 

That, in the event of the Government of the United States accepting 
membership, the Governing Body is hereby authorised to arrange with the 
Government of the United States any questions arising out of its member- 
ship, including the question of its financial contribution. 


2 Provisional Record of the International Labor Conference, 18th Session, p. 464. 
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This invitation was communicated to the Government of the United States, 
and it was accepted on August 20, 1934, by a letter addressed by the Consul in 
Geneva to the Director of the International Labor Office; reading as follows: ? 


In your letter to me of 22 June 1934, you advised that the International, 
_ Labor Conference had unanimously adopted a resolution inviting the 
Government of the Unitec States of America to accept membership in the 
International Labor Organization and there was transmitted with your 
letter a copy of the resolution, which in extending the invitation states 
“that such acceptance involves only those rights and obligations provided 
for in the constitution of the Organization and shall not involve any obli- 
gations under the Covenant of the League of Nations.” 
I am now writing to say that, exercising the authority conferred on him 
by a Joint Resolution of the Congress of the United States approved June 
19, 1934, the President of the United States accepts the invitation hereto- 
fore indicated, such acceptance to be effected on August 20, 1934, and, of 
course, subject to understandings expressed in the Conference Resolution, < 
and has directed me to inform you accordingly. — 
The Constitution of the International Labor Organization was brought into 
force as Part XIII of the Treaty of Versailles of June 28, 1919, as Part XIII | 
of the Treaty of St. Germain-en-Laye of September 10, 1919, as Part XII of 
‘the Treaty of Neuilly-sur-Seine of November 27, 1919, and as Part XIII of the 
Treaty of Trianon of June 4, 1920.4 Each of these treaties was signed by rep- 
resentatives of the United States, but none of them has been ratified by the 
President. Yet its position as a signatory of the treaties gave and gives to 
the United States no relation to the International Labor Organization; hence 
American membership must depend solely upon the acceptance of the invita- 
tion extended by the International Labor Conference on June 22, 1934. 


MEMBERSHIP IN RELATION TO THE LEAGUE OF NATIONS 


Under its Constitution, the International Labor Organization is a part of 
the League of Nations. Article 427 of the Treaty of Versailles refers to it as 
"permanent machinery . . . associated with that of the League of Nations.” 
Article 392 refers to the International Labor Office as “part of the organization 
of the League” (Fr., partie de l'ensemble des institutions de la Société). 
Membership in the League of Nations "carries with it membership in the Or- 
ganization” (Art. 387), and the expenses of the International Labor Office and 
of the International Labor Conferences are met “out of the general funds of 
the.League" (Art. 399). 

In the beginning it was thought in some quarters that only members of the 
League of Nations might enjoy membership in the Organization. As legal ad- 
viser to the first International Labor Conference in 1919, the writer gave an 
opinion to that effect; 9 but at that time it was assumed that the chief industrial 


3 International Labor Office Document, C. P. 38, 1934. 
— 4 For the text, see 1 Hudson, International Legislation, p. 228. 

5 Records of the International Labor Conference, First Session, p. 211. For a contrary 
opinion given in 1920 by. M. Paul Mantoux, then Director of the Political Seetion of the 


x. 
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states, including the United States, would become members of the League of 
Nations. The first International Labor Conference took no clear position on 
the question; it admitted Austria and Germany to immediate membership in 
the Organization before they became members of the League of Nations, but 
this action was rested, in part, on the view taken at Washington of negotiations 
both prior and subsequent to the signing cf the treaties of peace. The ques- 
tion was discussed, also, in the First Assembly of the League of Nations in 
1920, and the Fifth Committee of the Assembly proposed as to certain states, 
that “the Assembly recommend to the International Labour Conference to ex- 
amine the possibility of eventually admitting this state, on its application, into 
the International Labour Organization.”® This action was not taken by the 
First Assembly, but a resolution was adopted calling for the participation of 
certain states in the work of technical organizations of the League “on the same 
footing as states members of the League oi Nations.” Since 1920, the consti- 
tutional situation has been further clarified as a result of Brazil’s continuance 
as a member of the Organization, following its withdrawal from membership in 
the League of Nations;7 and Japan has stated that its announced withdrawal 
from the League of Nations is not intended to end its coöperation in the work 
of the International Labor Organization. 

Ii is to be noted, however, that when the Permanent Court of Interna- 
tional Justice was asked to give an opinion on the possibility of Panig S be- 
coming a member of the Organization, the court said: 8 


It is not impossible that the intention of the parties to the Treaty of 
Versailles was that membership of the League of Nations and membership 
of the Labor Organization should coincide, and that no state or commu- 
nity should be a member of the Labor Organization unless it was also a 
member of the League. This question, however, is not one which is con- 
nected with the special legal status of Danzig. It has not been dealt with 
in the written statements nor in the oral arguments addressed to the court, 
and therefore the court has not taken it into consideration for the reasons 
given above. The case has been considered solely from the point of view 
of whether the special legal status of the Free City is compatible with 
membership of the Labor Organization. But the fact that the court has 
given its answer to the question upon this basis must not be taken as pre- 
judging in any.way its opinion upon the larger question, if at any time that : 
question should be put to it. 


As the question before the court did not refer to the problem whether Danzig 
could become a member of the Organization without becoming a member of the 


Secretariat of the Lesgue of Nations, see Records of the First Assembly, Committees, II, 


p. 240. ° 

8 Records of the First Assembly, Plenary, pp. 635, 636, 638. 

7 Brazil ceased to be a member of the League of Nations on June 13, 1928. Since that 
time, Brazilian representatives have taken part in the International Labor Conferences, and 
Brazil has been represented on the Governing Body of the International Labor Office. 

8 (1930) Series B, No. 18,.p. 10. 
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League of Nations, the opinion of the court was clearly not intended to resolve 
that problem. Yet in a dissenting opinion, Judge Anzilotti thought it “per- 

. missible, prima facie, to conclude that membership in the Organization is 
merely the corollary of that of a member of the League of Nations.” ® 

Today, the legal situation should be said to be clear, that membership in the 

` Organization does not depend upon membership in the League of Nations. 
The Constitution of the Organization is no longer to be interpreted as 1t may 
have been entirely proper to interpret itin 1919. Time is an essential element 
of interpretation, and the action taken under an instrument cannot be ignored. 
Any instrument under which men must act and live must be capable of gaining 
meaning by a process of accretion, and the experience of the United States since 
1789 has demonstrated that this is particularly true of a constitution. The 
“intention of the parties," or the "intention of the framers” of an instrument, 
is often an artificial guide, and talk about such "intention" frequently serves 
little purpose beyond that of palliation. It is a sounder approach to say 
frankly that interpretation must be made with reference to ends to be served 
at the time, and these ends may change with the running of the years. 

In 1919, a conception of the League of Nations was widely entertained that 
at least some of the benefits of membership were to be reserved for members, 
and if the membership of the League had approached the universality antici- 
pated, that conception might have endured. With the truncated membership 
which resulted from the non-participation of the United States, however, it 
became impossible to restrict participation in various League activities to 
members of the League, and there has been a progressive tendency to invite 
participation by states which have never accepted membership. In view of 
this development, even apart from the fact of Austria’s, Germany’s, and Bra- 
zil’s membership in the International Labor Organization, greater weight is to 
be given to the statement in the preamble to Part XIII of the Treaty of Ver- 
sailles that “the failure of any nation to adopt humane conditions of labour is 

. an obstacle in the way of other nations which desire to impose the conditions 
in their own countries.” Universality of membership is for this reason a spe- 
cial desideratum of the International Labor Organization, making it essential 
that states “of the chief industrial importance” be admissible. This desidera- 
tum does not at this time conflict with any general considerations as to the 
privileges of participation in League agencies and activities. 


COMPETENCE OF THE INTERNATIONAL LABOR CONFERENCE 


If this order of ideas be accepted, and if it be admitted that membership in 
the Organization may be independent of membership in the League, the ques- 
tion then arises as to what is the competent body to admit to membership in 
the Organization. On this point, the admission of Austria and Germany by 
the International Labor Conference in 1919 established a precedent, and in 
1920 the opinion of the Fifth Committee of the First Assembly seems to have 


9 Series B, No. 18, p. 18. 
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been clear that the competer.ce resides in the International Labor Conference. 
Each member of the Organization is entitled (Art. 389) to representation in 
' that Conference by four representatives, “of whom two shall be "Government 
delegates and the two others shall be delegates representing respectively thé 
employers and the workpeozle of each of the members." The so-called "non- 
Government delegates" are ‘chosen in agreement with the industrial organiza- 
tions, if such organizations exist, which are most repregentative of employers 
or workpeople, as the case may be, in their respective countries.” Each dele- 
gate is entitled (Art. 390) “fo vote individually on all matters which are taken 
into consideration by the Conference. With this composition, though the 
Conference cannot be said te be an ordinary diplomatie eonference, it is elearly 
a conference of government representatives. Whether they are styled Gov- 
ernment Delegates, Employ2rs’ Delegates, cr Workers’ Delegates, the delegates 
are representatives of the m2mbers and as such they may exercise certain pow- 
ers of representation not set out in the Constitution of the Organization. Such 
powers would seem to apply to all matters relating to the structure of the Or- 
ganization, and therefore to include the power to admit new members to the 
Organization. 

In view of these considerations, the resolution adopted by the unanimous 
vote of the Conference on June 22, 1934, must be taken to have been an in- 
vitation extended on behal? of the members of the International Labor Or- 
ganization, the acceptance of which makes the United States a party to the 
Constitution of the Organization. 


EFFECT OF THE AMERICAN ACCEPTANCE 


Nor can the effectiveness of the acceptance of the invitation be drawn into 
question. On numerous oe2asions in the past, the United States has accepted 
membership in internationsl organizations by action taken by the President 
with the authorization of Congress,!! and it can hardly be questioned that obli- | 
gations may be assumed by the United States in consequence of such member- 
ship. The obligations of a member of the International Labor Organization 
relate principally to the draft conventions and recommendations adopted by 
the International Labor Conference. Eaca member is obligated to bring the 
draft conventions and recommendations before the competent authorities in its 
own country, for the possible “enactment of legislation or other action"; but it 

10 Records of the First Assembly, Plenary, pp. 635, 636, 638. 

11 Indications as to such orgarizations are cantained in Department of State Publication, 
Conference Series No. 17 (19883. The following recent instances may be noted: Interna- 
tional Hydrographic Bureau (Act of March 2, 1921); International Statistical Institute (Act 
of April 28, 1924); Permanent International Association of Road Congresses (Joint Resohi- 
tion of June 18, 1926); Americen International Institute for the Protection of Childhood 
(Joint Resolution of May 3, 1928). Membership in the Pan American Union, also, does not 
now depend upon any conventicn. 

The United States’ support ot the International Association for Labor Legislation, men- 


tioned in the preamble to the Jcint Resclution of June 19, 1984, was authorized by &ppro- 
priations by Congress. 
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is in no way bound to ratify a draft convention or to accept a recommendation. 
Tf it has ratified a convention, a member has the obligation to “take such action 
as may.be necessary to make effective the provisions of such convention,” and 
‘on the same contingency it subjects itself to a definite procedure for complaints 
by other parties to the convention as to any failure to carry out this obligation. 
In view of the nature of these obligations, their assumption by the United 
States through action by the President with the authorization of Congress pre- 
sents no difficulty. 

If the juridical character of the obligations assumed be emphasized, how- 
ever, and if they are to be \iewed as treaty obligations, it would seem to be 
clear that in this instance the President has followed the procedure required for 
the making of atreaty. The Constitution of the United States confers on the 
President “power, by and with the advice and consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur"; it does not pre- 
scribe any particular fofm to be followed, either by the President in making 
treaties or by the Senate in advising and consenting to them. A "treaty," as 
the term is used in the Constitution of the United States, does not necessarily 
have to be signed as such, nor is any formal ratification required. Four trea- 
ties containing the Constitution of the International Labor Organization * had 
been signed on behalf of the United States, and none of these treaties expressly 
excludes a procedure by which a certain part only may be ratified or otherwise 
confirmed. The joint resolution approved on June 19, 1934, may be viewed as 
expressing the necessary advice and consent of the Senate to the President’s 
acceptance of the Constitution of the Organization, either as contained in 
treaties already signed on behalf of the United States, or wholly independently 
of those treaties. Since the resolution was adopted by a unanimous vote in the 
Senate on June 18, 1934, it expressed the Senate’s advice and consent in such a 
way as to meet the constitutional requirement of concurrence by two-thirds of 
the Senators present. Nor was its adequacy for this purpose vitiated because 
of the adoption of the form of a joint resolution which required passage by the 
House of Representatives and approval by the President. Hence, after his 
approval of the joint resolution, the President had a plenary power, under the 
Constitution, to proceed to the assumption of such treaty obligations as are in- 
volved in membership in the International Labor Organization. 

The American Consul's letter of August 20, 1934, was clearly an exercise of - 
this power by the President. Its effect as such is in no way diminished by 
the fact that the President acted through the consul; and as the exercise of 
the power was advised and consented to by the Senate, it may be taken to bind 
the United States quite as clearly as if a formal instrument had been signed 
and ratified in the manner usually followed. 


12 The foregoing statement is not to be modified because of the amendment to Art. 393 
which came into force on June 4, 1934, for the adoption of such amendments by less than 
unanimous action was envisaged in Art. 422. For the text of the amendment, see 1 Hud- 
son, International Legislation, pp. 248, 250. l 
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The conclusion seems to follow, therefore, that the International Labor Con- 
feren2e had power to extend its invitation, thet the President’s acceptance of 
the invitation was a constitutional exercise of the treaty-making power of the _ 
United States, and that in consequence of the acceptance the United States as- 
sumed all of the obligation devolving on members of the International Labor 
Organization under its Constitution. | 


1 SOURCE OF AMERICAN OBLIGATIONS 


It is expressly stipulated in the Joint resolation of June 19, 1934, in the Con- 
ference resolution of June 22, 1934, and in the consul's letter of August 20, 1934, 
that the action taken by the President does not involve any obligations under 
the Covenant of the League of Nations. Thiis stipulation must be attributed 
to an abundance of caution inspired by political, rather than legal, considera- 
tions. Obligations of members of the International Labor Organization as 
such derive not from the Covenant of the League of N&tions but from the Con- 
stitution of the Organization. It is true that both instruments are embodied 
in the same treaties; yet the interpretation of the Constitution is independent 
of the interpretation of the Covenant, except in so far as the former contains 
references to bodies set up by the latter instrument, e.g., the Council of the 
League of Nations. Ifamember of the League of Nations cannot escape mem- 
bership in the Organization, the converse does not hold true, and membership 
in the Organization does not commit a stata to any of the provisions of the 
Covenant. : | 

It is true that certain powers are conferred by the Constitution of the In- 
ternational Labor Organization on agencies 5f the League of Nations existing 
under the Covenant. Thus, it is for the Council to decide (Art. 393) “any 
question as to which are the members of the chief industrial importance"; the 
Director of the International Labor Office is ( Art. 399) "responsible to the Sec- 
retary-General of the League for the proper expenditure of all moneys paid to 
him in pursuance of this article"; itis for the Secretary-General (Art. 405) to 
communicate to the members of the Organization certified copies of recom- 
mendations and draft conventions adopted by the International Labor Con- 
ference; members are to inform the Secretary -General of action taken on such 
recommendations and draft conventions, and their ratifications of draft con- 
ventions are to be communicated to him; & convention which is ratified is 
to be registered by the Seeretary-General (Art. 406) ; and upon application of 

' the Governing Body of the International La»or Office, the Seeretary-General 

13 This question was discussed at length in the Assembly of the League of Nations in 1922, 
when E: Salvador contended that as & member of the League of Nations it was not bound to 
contribute to the expenses of the International Labor Organization. A subcommittee of the 
First Committee of the Assembly made an elaborate report on the subject, in which it spoke 
of ‘‘the indivisible capacity of members of the League of Nations and members of the Labour 
Organization," and it reached the conclusion that al members of the League were bound 
to contribute to the expenses of the Labor Organization. Records of the Third Assembly, 
Plenary, IT, pp. 191—194. 
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(Art. 412) is to nominate members of commissions of enquiry to consider com- 
plaints as to the execution of conventions ratified. In so far as this conferring 
of power on agencies of the League of Nations involves obligations for mem- 
bers of the Organization, however, these obligations do not flow from the Cove- 
nant of the League of Nations, but from the Constitution. of the Organization. 
It is also to be noted that the Constitution of the Organization confers a 
certain competence on the Permanent Court of International Justice. Article 
423 provides that any dispute as to the interpretation of the Constitution of 
the Organization, or of any convention concluded under it, shall be referred to 
the court for decision; Article 416 provides that if any member fails to take the 
action required by Article 405 (2.e., to bring recommendations and draft con- 
ventions before the competent authority) , “any other member shall be entitled 
to refer the matter” to the court; and provision is made (Articles 415, 417, 418) 
for the jurisdiction of the court over complaints as.to non-compliance with 
conventions. To this exttnt, members of the Organization are bound by the 
obligatory jurisdiction of the court. The obligations of such jurisdiction are 
assumed by the United States under the Constitution of the Organization, even 
though it is not bound by the Covenant. . 


THE UNITED STATES AND THE LABOR CONVENTIONS 


As a member of the Organization the United States must take a position with 
respect to international labor legislation resulting from future activities of the 
International Labor Conference. Under Article 405 (paragraph 5) of the Con- 
stitution of the Organization as it is embodied in the Treaty of Versailles, after 
a recommendation or draft convention has been adopted by the International 
Labor Conference, each member is bound to “bring [it] before the authority or 
authorities within whose competence the matter lies, for the enactment of leg- 
islation or other action.” Although no obligation exists upon the members to 
take the action recommended by the Conference, or to ratify a draft conven- 
tion, a serious consideration of each recommendation or draft convention be- 
comes obligatory, and a failure to discharge this obligation may. (under Article 
416) be made the basis of a proceeding in the Permanent Court of Interna- 
tional Justice. 

Yet Article 405 contains (paragraph 9) an exceptional provision that “in 
the case of a federal state, the power of which to enter into conventions on 
labor matters, is subject to limitations, it shall be in the discretion of that 
Government to treat a draft convention to which such limitations apply as a 
recommendation only, and the provisions of this article with respect to recom- 
mendations shall apply in such case.” There is such a tenuous distinction 
between recommendations and draft conventions, so far as the obligations of 
members are concerned, that this provision is of little substance. A question 
may arise, however, as to the extent to which it applies to the United States. 
In the preamble of the joint resolution approved by the President on June 19, 
1934, reference is made to a “special provision” in the Constitution of the In- 
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ternational Labor Organization "by which membership of the ‘United States 
would not impose or be deemed to impose an obligation or agreement upon the 
United States to accept the proposals of that body as involving anything more 
than recommendations for its consideration.” It may be thought that this 
reference to “recommendations for its consideration” is not a reference to the 
technical “recommendation”. referred to in the Constitution of the Organiza- 
tion; and the language might be interpreted as a general reference to the ob- 
ligations of members with respect to recornmendation’s and draft conventions. 
The paragraph in the preamble seems to be an inartistie reference to para- 
graph 9 of Article 405 of the Treaty of Versailles, however, and it raises the 
question whether the United States would be justified in placing itself under 
paragraph 9. l 

Is the United States “a federal state, the power of which to enter into con- 
ventions on labor matters is subject to limitations”? Certain members of the 
American Delegation at Paris in 1919 would have arfswered this question in the 
affirmative,!* but a negative answer would be more in keeping with the practice 
of the United States, more consonant with the development of our national 
Jife in the United States, and more appropriate to our position in world affairs. 

The Constitution itself does not limit the President's power to make treaties, 
and it would greatly cripple the United States in the conduct of our inter- 
national relations if that power were limited to those matters over which a 
general legislative competence has been allocated to the Federal Government. 
'The fact that in the United States genera. power to legislate with reference to 
labor conditions is vested in the legislatures of the States, does not impose a 
necessary limitation on the treaty-makinz power of the Federal Government, 
for many treaties of the United States have dealt with matters as to which the 
federal legislative power is otherwise limited. Hence, federal legislation to 
implement a treaty may be constitutiongl even though, independently of the 
treaty, federal legislation as to the same subject matter would be unconstitu- 
tional; this is a consequence of the position of treaties in our national law.!5 
There may be a general limitation on the treaty-making power which would 
prevent its exercise in such à way as to caange the nature of the government, 
but there can be no general limitation that treaties may deal only with those - 
matters as to which general legislative power has been delegated to the Federal 
Government.. American participation in recent attempts to draft a treaty re- 


14 See the Minutes of the Commission on Inzernational Labor Legislation at the Paris 
Peace Conference, in the official Bulletin of the International Labor Office, I, pp. 58, 75, 81, 
86 ff., 177, 179, 263. The American Delegation seems to have been of the opinion that “lim- 
itations" meant judicial as well as constitutional limitations. Id., p. 179. 

The two volumes on The Origins of the Internctional Labor Organization, edited by James 
T. Shotwell, recently published by the Colum>ia University Press, contain a mine of in- 
formation on the drafting of the constitution af the Organization and on the work of the 
Commission at the Peace Conference. See especially a study of the latter by Edward J. 
Phelan, in Vol. I, pp. 127-198. 

15' Missouri v. Holland (1920), 252 U. S. 416; this JougNAz, Vol. 14 (1920), p. 459. 
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Conference,'it may now ratify draft conventions which have been adopted at, 
the previous sessions. 

Some of these conventions, such as the 1919 Eight-hour-day Convention, 
would fit so awkwardly into the American system of labor legislation, their ob- 
ligations would run so counter to the historical growth of our federalism,.that 
it seems-improbable that the Government of the United States would wish 
to ratify them, even though the President has constitutional power to do so. 
Others of the conventions do not present the same sort of problems, however; 
no obstacle, either legal or political, would prevent a ratification by the United 
States of the 1929 convention on the marking of the weight on heavy packages 
transported by vessels, or of the 1932 convention on the protection against ac- 
cidents of workers employed in loading or unloading ships. 


ARRANGEMENTS TO BE MADE WITH THE GOVERNING BODY 


The Conference resolution of June 22, 1934, authorized the Governing Body 
of the International Labor Office “to arrange with the Government of the 
United States any questions arising out of its membership, including the ques- 
tion of its financial contribution.” One of the first questions to arise will prob- 
ably be that of the representation of the United States in the Governing Bady 
itself. Article393, as amended,” provides for a Governing Body of 32 persons, 
of whom 16 represent Governments, eight represent employers, and eight rep- 
resent workers; half of the sixteen government representatives are “appointed 
by the members of chief industrial importance,” while the other half are “ap- 
pointed by the members selected for that purpose by the Government delegates 
. to the Conference excluding the delegates" of the members of chief industrial 
importance. The “period of office of the Governing Body” is three years, and 
the current period of office began only in 1934.77. Itis only because the United 
States is now one of the eight "members of chief industrial importance" that 
any question arises at this time. As it is now constituted, the eight members 
represented as “the members of chief industrial importance” are Belgium, Can- 
ada, France, Germany, Great Britain, India, Italy and Japan; if one of these 
members is to be displaced by the United States for representation on the Gov- 
erning Body, its government delegates to the Conference would have had no 
voice in the selection of any of the 16 members of the Governing Body repre- 
senting governments. Itis obviously a situation which calls for delicate nego- 
tiations, in which it would not be becoming for the United States to be too 
exigent.?? 

The question of the financial contribution of the United States 1s not likely 
to give difficulty. The Constitution of the Organization contains simply the 

21 The amendment came into force on June 4, 1934. 

22 On the filling of vacancies, see the Standing Orders of the International Labor Confer- 
ence (Art. 20). 1 Hudson, International Legislation, p. 270. 
23 The existing situation may also be complicated by the entrance of the Union of Soviet 


Socialist Republics into membership in the Organization, as a consequence of its admis- 
sion into the League of Nations on Sept. 18, 1934. 
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provision (Article 399, paragraph 2) that she expenses of the International 
Labor Office, of the Governing Rody, and cf tae Conference“shall be paid to the 
Director by the Secretary-General of the League of Nations out of the general 
funds of the League.” The United States may be taken to have agreed to 
make a contribution io the M An in consequence of the President's accept- 
ance of the invitation which expressly refers toit. As the United States makes 
no contribution to the general funds.of the League, however, an agreement 
must be reached between the Governmert of zhe United States and the Gov- 
erning Body as to the amount of the contribution to be paid by the United 
States. In 1934, the budget of the Interr.atioral Labor Office (which provides 
also for the expenses of the Governing Body end the Conference) amounts to 
8,257,876 Swiss francs, exclusive of pensions? The amount of this budget to 
be paid by the largest contributor (105 units out of 1013), that is by Great 
Britain, is 855,949.63 Swiss francs. In other connections when the United 
States has met a share of the expenses of special League activities, it has paid 
an amount equal to that paid by the largest contributor.2® If this standard 
were adopted for the Labor Organization, the amount payable by the United 
States would be, on the basis of the 1934 budget, at the rate of about $165,241 
(normal rate of exchange) per year. 


The membership of the United States in the International Labor Organiza- 
tion opens a new door to American parGcei»acion in current international co- 
operation. All of the anticipations expressed at the time of the adoption of 
the joint resolution of June 19, 1934,8 ma» not be fully realized; but the In- 
ternational Labor Conference ought to ke uti. ized as an agency for improving 
many features of the economic relations of the various peoples of the world, 
and if the Conference can be effectively encouraged in such a rôle, many oppor- 
tunities will be offered to the United States for contributing to the creation of a 
sounder world economy. These opportunities will be grasped, however, only 
if the various departments of the goverrment are organized to that end and if 
the Government of'the United States stows itself, from the beginning, deter- 
mined to make its membership more than £ matter of routine. 


*4'The estimated contribution of the Internatiorel Labor Office to the Staff Pensions 
Fund, for 1934, is 760,083 Swiss francs. 

25 The League of Nations Financial Regulations, which are in no way binding on the 
United States, provide (Art. 22) that "States not members of the League which have been 
admitted members of any organization of the League shall, in the absence of a contrary 
provision, contribute towards the expenses of the organization concerned as nearly as pos- 

sible in the proportion! in which they would coniribute to such expenses if they were members 
of the League." League of Nations Document, C.3:1).M.3(1).1931. X; 1 Hudson, Interna- 
tional Legislation, p. 162. 

28 See the excellent statement in the House 5f Representatives by Hon. Sam D. McRey- 
nolds, Chairman of the House Foreign Affairs Ccmmittee, on June 18, 1934. 78 Congres- 
sional Record, p. 12681. 
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DRAFT CONVENTIONS ADOPTED BY THE INTERNATIONAL LABOR CONFERENCE, 1916-1934 
l Number of Date of first 


. Fee-Charging Employment Agencies Convention, 1933....... 
. Old-Age Insurance (Industry, ete.) Convention, 1933........ 
. Old-Age Insurance (Agriculture) Convention, 1933. ......... 
. Invalidity Insurance (Industry, etc.) Convention, 1933... .:.. 
. Invalidity Insurance (Agriculture) Convention, 1938.. .. ..... 
. Survivors’ Insurance (Industry, etc.) Convention, 1988....... 
. Survivors’ Insurance (Agriculture) Convention, 1933... ...... 
. Night Work (Women) Convention (Revised), 1034... ....... 
.'Workmen's Compensation (Occupational Diseases) Conven- 


uon (Revised) 1095 os cose E RORCROR ds oan ee erae vd 


. Sheet-Glass Works Convention, 19384...............0.0000> 
. Unemployment Provision Convention, 19384................ 


*! As of September 1, 1934. 





SHORT TITLE ratifications entry into 
| registered?! force 
1. Hours of Work (Industry) Convention, 1919............... 20 June 13, 1921 
2. Unemployment Convention, E018. o ioco opo te dos 30 . July 14, 1921 
3: Childbirth Convention, 1919. 2 ccG aun pie E Xx wb Roe ufu 16 June 13, 1921 
4. Night Work (Women) Convention, 1919.............Luuun 30 . June 13, 1921 
5. Minimum Age (Industry) Convention, 1919................ 26 June 13, 1921 
6. Night Work (Young Persons) Convention, 1919............. 30 June 13, 1921 - 
7. Minimum Age (Sea) Convention, 1920......... 0.0.02 cece ee 28 Sept. 27, 1921 
8. Unemployment Indemnity (Shipwreck) Convention, 1920.... 21 Mar. 16, 1923 
9. Employment of Seamen Convention, 1920.............. Ls 23. Nov. 23, 1921 
10. Minimum Age (Agriculture) Convention, 1921............. . 17. Aug. 31, 1923 
11. Rights of Association (Agriculture) Convention, 1921........ .27 May 11,1923 
12. Workmen's Compensation (Agriculture) Convention, 1921.... | 19 Feb. 26, 1923 
18. Use of White Lead in Painting Convention, 1921............ 23 Aug. 31, 1923 
.14. Weekly Rest (Industry) Convention, 1921................. 24 June 19, 1923 
15. Minimum Age (Trimmers and Stokers) Convention, 1921 . 28 Novy. 20, 1922 
16. Medical Examination, Young Persons (Sea) Convention, 1921 26 Nov. 20, 1922 
17. Workmen’s Compensation (Accidents) Convention, 1925..... 16 Apr. 1, 1927 
18. Workmen’s Compensation (Occupational Diseases) Conv., 1925 28 Apr. 1, 1927 
19. Equality of Treatment (Accident Compensation) Conv., 1925 33 Sept. 8, 1926 
20. Night Work (Bakeries) Convention, 1925................0. 10 May 26, 1928 
21. Inspection of Emigrants on Board Ship Convention, 1926... 19 Dec. 29, 1927 
22. Seamen’s Articles of Agreement Convention, 1926...... v. 18 Apr. 4, 1928 
23. Repatriation of Seamen Convention, 1926.............. Ls. 16 - Apr. 16, 1928 
24. Sickness Insurance (Industry, etc.) Convention, 1927........ 16 July 15, 1928 
25. Sickness Insurance (Agriculture) Convention, 1927.......... 1i . July 15,1928 
26. Minimum Wage Fixing Machinery Convention, 1928. ....... 16 June 14, 1930 
27. Weight of Packages transported by Vessels Convention, 1920 27 Mar. 9, 1932 
28. Protection against Accidents (Dockers) Convention, 1929 .... 4 Apr. 1, 1932 
29. Forced or Compulsory Labor Convention, 1980............. 16 . May 1,1932 
30. Hours of Work (Commerce and Offices) Convention, 1930. ... 6 Aug. 29, 1933 
31. Hours of Work (Coal Mines) Convention? 1981............. 1 
32. Protection against Accidents (Dockers) Convention (Rev.), 1932 4 Oct. 30, 1934 
33. Minimum Age (Non-Industrial Employment) Convention, 1982 3 June 6, 1935 
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APPENDIX II 


MEMBERS OF THE INTERNATIOMAL LABOR ORGANIZATION 


Abyssinia 
Afghanistan 
Albania 

Argentine Republic 


‘Australia 


Austria 
Belgium 
Bolivia 

Brazil 

British Empire 
Bulgaria 
Canada 

Chile 

China 
Colombia 
Cuba 
Czechoslovakia 
Denmark 
Dominican Republic 


. Ecuador 


Estonia 


. Finland 


France 
Germany * 
Greece 
Guatemala 
Haiti ` 
Honduras 
Hungary 
India 

Iraq 


(OCTOBER 1, 1934) 


s 
Irish Free State 
Ialy 
Japan 
Latvia 
Liberia 
Lithuania 
Luxemburg 
Mexico 
Netkerlanfis 
New Zealand 
Nicaragua 
Norway 
Panama 
Paraguay 
Persia 
Peru 
Foland 
Portugal 
Rumania 
El Salvador 
Siam ! 
South Africa 
Spain 
Sweden 
Switzerland 
Turkey 


Union of Soviet Socialist Republics 


United States of America 
Uruguay 

Venezuela 

Yugoslavia 


Total numbe-: 62. 


1933, also applies to the International Labor Organization. 
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NEW LIGHT ON JAY’S TREATY 
By Josriag T. Newcome, Pu.D. 


Henry Adams said in his Life of Gallatin that of all the portions of our 
tational history, ‘none is more often or more carefully discussed than Jay's 
"Treaty." All general histories and biographies of the period contain ample 
references to the treaty and the controversies over it. The same is true of 
many contemporary letters and memoirs. Several monographs of merit 
have been published concerning the treaty, the most complete dealing with 
the treaty negotiations, by Dr. Samuel Flagg Bemis. Judge John Bassett 
Moore has recently broyght out seven valuable volumes dealing with the 
arbitrations which resulted from the treaty. 

However, Jay looked to the long future for final conclusions with respect 
to his treaty. To General Henry Lee he wrote in July, 1795, after the 
Senate had acted but before Wasuington had signed the ratification docu- 
ments: “The treaty is as it is; and the time will certainly come when it will 
very universally receive exactly that degree of commendation or censure 
which, to candid and enlightened minds, it shall appear to deserve." Also 
to James Duane in September after the President had ratified: “As to the 
treaty no calumny on the one hand nor eloquence on the other, can make it 
worse or better than it is. At a future day it will be generally seen in its 
true colors and in its proper point of view." 

The extent of historical study and reference to the treaty, and Jay's 
letters, are sufficient to warn against mere renewal of the debate, but they 
invite new light, if any is possible. The writer has had the good fortune to 
run across & document, heretofore unpublished, whieh does shed new light 
on one of the chief points of controversy. 

It will be recalled that on June 8, 1793, France and England being at war, 
2 British Order in Council declared it to be lawful for British commanders to 
stop &nd detain all vessels loaded wholly or in part with corn, flour or meal, 
bound to any port in France, and to send such vessels to any conveniert 
port, in order that the cargoes might be purchased by the British, freight to 
be allowed and the vessels released. On November 6, 1793, this Order in 
Council was followed by a more drastic order directing British commanders 
to detain all ships carrying supplies for the use of any French colony and to 
bring them in as prizes for adjudication in the British courts? The order cf 
November 6 was superseded January 8, 1794, by a new order ? substantially 
restoring the order of June 8, 1793, known as the provision order. 

All these orders gave rise to seizures of American ships and cargoes, not- 
withstanding our neutrality in the war. Everyone in the United States 


1 American State Papers, Foreign Relations, Vol. 1, p. 240. ?Jbid., 430. 3 Ibid., 431. 
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regarded the seizures as illegal depredations upon our commerce, and in each 
case diplomatie protests of zn energetic character were made. The seizures 
embarrassed the Federalists and made them indignant. The anti-Feder- 
alists and the French party found in the depredations a convenient political 
issue. 

The question was, how to deal with the British aggressions. Federalist 
strategy called for negotiation. The Jefferson party,sled by Madison in the 
House of Representatives, demanded reprisals. Jay’s mission was Federal- 
ist strategy to forestall embarrassing and dangerous demands on the part of 
Congress. The obnoxious orders brought on the crisis, though there were 
other grievances of a serious character. 

After Jay had begun his negotiations with Lord Grenville, the British 
Foreign Secretary, the provision order then in force was quietly revoked.‘ 
Jay was gratified, the King congratulated him, and fhe negotiations went on 
in a happy vein, finally resulting in the signing of the treaty by Grenville and 
Jay on November 19, 1794. Delayed by winter conditions, the treaty did 
not reach the President until March 7, 1795, just after Congress had ad- 
journed. He immediately summoned a special session of the Senate for the 
following June. When the Senate convened, he sent in the treaty for 
advice and consent to its ratification. The Senate advised and consented 
on June 24, 1795, but the President did not sign the ratification documents 
until August 14, 1795. Many startling and dramatie events occurred in the 
interval, only one of which, however, affects this narrative. 

Three days after the Senate acted, President Washington became aware 
that the provision seizures which had ceased during Jay’s stay in London, 
were being renewed. A little later it became known that a new instruction 


4 The revoking order is not printed in American State Papers and it is believed its text has 
not been published at least in this country, though it was examined by Professor B2mis who 
cites it in his monograph (Jay’s Treaty, New York, 1924, p. 235). Its text was as follows: 

“Instructions to the commanders of all ships of war and privateers that have or may have 

letters of marque against France. Given at Our Court at St. James’s the sixth day of 
August 1794, in the Thirty-foursh year of our reign. 
" “Whereas by an article of our instructions to the commanders of our ships of war and 
privateers having letters of marque against France, given at Our Court at St. James’s the 
7th day of June 1793 we thought fit to declare that it should be lawful to stop and detain all 
ships laden wholly or in part with corn, flour or meal bound to any port in France or any port 
occupied by the armies of Franze, and to send them to such port as should be most con- 
venient, in order that such corn, meal or flour might be purchased on behalf of our Govern- 
ment, and the ships be released after such purchase and after a due allowance for freight, or 
that the masters of such ships, on giving due security to be approved of by Our Court of 
admiralty, should be permitted to proceed to dispose of their cargoes of corn, meal or flour in 
the ports of any country in amity with us. We, not judging it expedient to continue for the 
present the purchase of the said cargoes on behalf of our government are pleased to revoke 
the said article until our further order therein, and to declare that the same shall no longer 
remain in force; but we strictly enjoin the commanders of our ships of war and privateers to 
observe the remaining articles of the said instructions, and likewise all other instructions 
which we have issued and which still continue in force." British Record Office, Foreign 
Office, 5:13. 
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to British commanders had been issued on April 25, 1795, and that under it 
the renewed seizures were taking place. It was believed by President Wash- 
ington and his cabinet and other advisers that the instruction of April 25 
was similar to the hateful provision order of June 8, 1798. Everything that 
was done, refused to be done, everything that was said on our part involving 
the new instruction and what resulted from it, was based on the assumption, 
now known to be erroneous, that the similarity referred to existed. The 
outward manifestatiohs were the same. Provision vessels under our flag 
were being seized by British cruisers. 

American resentment was again aroused, and was fully shared by Wash- 
ington, Hamilton, and the Federalists. It played into the hands of Madison 
and the anti-treaty party. The worst of it was that the renewed depreda- 
tions apparently confirmed the charge, insisted upon by Madison and in- 
sistently denied by Hamilton, that Jay in the treaty had acquiesced in the 
British policy of provision seizures, against which Jefferson had argued so 
soundly that the British Minister was unable to answer him; and which no 
American could be sustained in defending. Assuming, as everybody did, 
that the secret instruction was similar to the Order in Council of June 8, 
1793, it followed either that the British were deliberately ignoring the 
treaty on the thin excuse that it had not yet been ratified; or that they 
deemed Jay to have made the concession charged when he agreed to the 
language of Article 18 of the treaty. 

Even Hamilton, who easily disposed, in the Camillus papers, of the 
charge that the treaty conceded the legality of the provision seizures under 
the previous orders, was mystified by the renewed depredations. His 
passion for thoroughness led him to include in the Thirty-second paper the 
following rather curious paragraphs: 


The same disingenuous spirit which tinctures all the conduct of the 
adversaries of the treaty, has been hardy enough to impute to it the last 
Aa of Great Britain, to seize provisions going to the dominions of 

rance. 

Strange that an order issued before the treaty had ever been con- 
sidered in this country, and embracing the other neutral powers besides 
the United States, should be represented as the fruit of that instrument. 
The appearances are, that a motive no less imperious than that of the 
impending scarcity, has great share in dictating the measure, and in 
time, I am persuaded, will prove that it will not ever be pretended to 
justify it by anything in the treaty.’ 


The text of the secret instruction reveals that neither of the two courses 
referred to was in fact being followed by the British. Instead, though the 
outward manifestations were the same, there had been a complete shift in 
the legal basis of the seizures, for the British were now relying on the right to 
seize enemy property, in neutral bottoms, a course of action the legality of 
which in proved cases was sanctioned in the treaty and could not be denied 


5 Hamilton’s Works, J. C. Hamilton Ed., N. Y. 1851, Vol. VII, pp. 476-7. 


688 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


"under international law. Moreover, as will presently be shown, Lord 
Grenville was admitting thet the “principle” of the provision order was 
inadmissible if the treaty went inzo effect. 

Instead of renewing the provision order, the secret instruction to British 
commanders issued April 25, 1795, recised that information had been re- 
ceived to the effect that ‘ ‘persons exercising the powers of Government in 
France" had made large purchases of corn and other provisions for importa- 
tion into France under feigned nemes and destinatiohs, in order to supply 
the want of corn and provisions existing in that country and to enable them 
to provide for the support of their military and naval forces; and ordered 
that commanders of British ships of war (privateers were not included) 
detain all ships laden with corn or provisions bound for France or to ports 
occupied by French armies whenever the commanders had reason to believe that 
such ships were laden “on account of the said persons (exercising the powers of 
government in France) or of any other His Majesty’s enemies." 

The full text of the secret insiruetion is as follows: 


GEORGE R. 


Secret Instruction to the Commanders of all Our Ships of War. Given at Our Court at 

St. James’s the Twenty-fitth day of April 1795, in the Thirty-fifth Year of Our Reign. | 
Whereas information has been received that the persons exercising the powers of Govern- 
ment in France have made large purchases of corn and other provisions, for the purpose of 
being imported into France, under feigned names and destinations, in order to supply the 
want of corn and provisions now existing in that country, and to enable them to provide for 
the support of their military and naval forces in th prosecution of the unjust war which they 
are carrying on against us and our allies: | 

We, judging it necessary to counteract the said purposes, and to provide for the interests 
of our people in this respect, have though: fit to direct that the commanders of our ships of 
war should, ’till our further order herein, detain all ships loaden with corn, or other pro- 
visions, that shall be bound to France, or to the ports oscupied by the armies of France, or 
which they shall have reason to believe are proceeding to France, or to the ports occupied by 
. the armies of France, and which they shall also have reason to believe are laden on account of 
the said persons or of any other His Majesty's enemies; and that they should bring all such 
ships into such ports of Great Britain as shall be prescribed to them by Instruction from the 
Lords Commissioners of the Admiralty, in order to be there dealt with as the case shall 
appear to require. 

By His Majesty's Command, 
PORTLAND. 


a copy 
Evan NEPEAN 


The above is from a printed copy of the seeret instruction found after a 
considerable search in the British Record Office (F. O., 115:4). 

It is perhaps no great wander that tke shift escaped the notice of his- 
torians, since even as late as 1797 William Pinkney, the most eminent of the 
American members of the commission which under the treaty examined 
these seizures, in rendering his opinion in the‘ease of the vessel Neptune, a 
provision vessel seized in the cours2 of th» renewed campaign of 1795, used 
the following language: 
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In April, 1795, between the time of the signing of the treaty and the 
ratification exchange, His Britannic Majesty in council ordered com- 
manders “to stop and detain all vessels loaded wholly or in part with 
corn, flour, meal and other articles of provisions therein mentioned, 
bound to any port in France &, and to send them to such ports as 
should be most convenient, in onder that such corn & might be pur- 
chased in behalf of His Majesty’s government." 


Pinkney continued fn his opinion: 


I state the tenor of the instruction net from any authentic copy for that 
is not to be obtained (the instruction never having been published as is 
customary) but from a collation of the evidence of its purport with the 
first additional instructions of June 3, 1793. The substance is sufh- 
ciently established by proof and I have merely borrowed from ihe in- 
struction of 1798 the language in which tt was probably cloathed.® 


The fact that the British had shifted their ground in respect to the pro- 
vision seizures was not known in the United States in time to play any part 
in the discussion of the treaty, or even a year later when there was an attempt 
in the House to defeat the treaty indirectly by refusing appropriations to 
carry it out. In the House, however, it was vaguely reported that the order 
had been “withdrawn.” 

Information that there was a misunderstanding respecting the instruction 
was, however, conveyed to Pickering, then Secretary of State, by Bond, the 
. British Chargé, in January, acting by the direction of Lord Grenville.” The 
direction to Bond was transmitted in a letter from Lord Grenville dated 
November 4, 1795.8 Now that the text cf the secret instruction is known, 
these letters become for the first time intelligible. Previously, so far as they 
could be understood at all, they seemed to support the contention of the 
opponents of the treaty that Jay had at least permitted the British to claim 
that the “principle” of the provision order was conceded. How differently 
Lord Grenville’s utterances are to be interpreted in the light of the actual 
text of the instruction, appears from the material portion of the letters, 
which will be quoted: : 

Lord Grenville said in his letter to Bond: 


As I perceive from the concluding part of Mr. Randolph's Memorial 
of the 14th of August last and from the language held to me by Mr. 
Deas, that a mistaken opinion has been entertained in America with 
respect to the real nature and tenor of the instruction given on the 25th 
of April last to the commanders of His Majesty's ships of war, respeot- 
ing vessels bound to the enemy’s ports, and laden with corn and other 
provisions, I now transmit to you a copy of the instruction in question. 
In communicating this paper to the American ministers you will ob- 
serve that it was founded on undisputable information, of the accuracy 
of which the American Government especially can have no doubt, that 
cargoes of provisions had in a very great number of instances and to a 


5 Italics by the writer. 
7 Bond to Grenville, Jan. 19, 1796, R. O., F. O., 5:13. 8 Ibid., 115:4. 
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very large extent been actually purchased by French agenis in foreign 
countries, and shipped for France under fictitious names. And as by 
the established Law 02 Nations as expressly recognized by the American 
Government, its cargoes of this description would have been liable to 
seizure and confiscation if no such instruction had existed, the issuing 
‘of it cannot by any construction be said to afford any reasonable ground 
of complaint or ever of dissatisfaction.. Much less when it is con- 
sidered that all the vessels detained under this order have been dealt 
with according to the precise terms of the articlé contained in the late 
Treaty, by which it is expressly provided that the conduct of the two 
nations shall for the present be governed by the rules there laid down.? 


Lord Grenville had made a previous efort to defend the April instruction 
in a letter to Hammond, which was dated August 31, 1795, after the British 
Minister’s departure. When he wrote this letter he did not know that the 
text of the April order wes unknown in the United States, and was some- 
what mystified. Referring to the new instruction, fie said that so far from 
affording to the American Government any just ground of complaint, Great 
Britain had given “proof of its amicable disposition" toward the United 
States by acting upon the treaty previous to its ratification precisely as it 
would have been bound to do if that instrument had been in full force and effect. 
He added rather petulantly that "if the treaty should not be ratified, the 
United States so far from having any ground for demanding to be treated 
more favourably in this respec;, could have ro just ground to expect a con- 
tinuance of the same modification which has now been adopted, of a principle 
which is in distinet and express terms recognized by all the writers on the 


3 'The reference in the memoria! delivered by Seeretary of State Randolph to Hammond, 
the British Minister, on August 14, 1795, to which Lord Grenville alludes in his letter to 
Bond, was as follows: “But the uxdersigned is charged to declare that the sensibility of the 
President has been greatly excited by the understanding that various captures have lately 
been made of American vessels laden with provisions, in consequence of a recent order said 
to have been issued under authority of His Britannic Majesty. Mr. Adams. will be in- 
structed: to inquire if such an order has in fact been issued, and upon ascertaining its exist- 
ence, he will make such representations as shal] appear to be advisable, and particularly that 
the ratification of the President mus; not be construed into an admission of the legality of 
the said order." (British Record Office, Foreign Office, 5:9.). The references by Deas 
(the American Chargé in Londcn) to the April order which Lord Grenville says in his letter 
to Bond indicated, as did the references in the memorial, a misunderstanding of the order, 
are reported by Deas in his correspcndence with Pickering. Deas had remarked to Lord 
Grenville, in arranging for the exchanges (Oct. 23, 1795), that the President regretted that 
such an order as that understood to have been issued for the seizure of provision vessels 
should have been issued, whereupon Lord Grenville replied that the British Minister near 
the United States had been instructed to give the President a copy of the order from which it 
would appear that no instructions were given in it contrary to the treaty. (Meas to Picker- - 
ing, October 23, 1795, Dispatches, State Dept., Vol. 3, 1791-1797.) In a subsequenti letter to 
Mr. Pickering (Oct. 28, 1795, the d&y the exchange took place), Deas reports that he re- 
marked to Lord Grenville that the President by ratification did not admit the legality of the 
order regarding provision vessels, Lord Grenville replying that the two subjects were quite 
unconnected, ‘“‘the treaty being altogether a distinct business." (Deas to Pickering, Oct. 
28, 1795, Dispatches, State Dept., Vol. 3, 1791-1797.) 
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Laws of Nations, and the application of which to the case in question no man 
can contest," 1 

The last two phrases are obviously the parting tribute of Grenville to a 
"principle" (that of the provision order), now &bandoned because of the 
treaty, but still in his opinion otherwise applicable according to the arfeient 
writers and the law of nations. 

There is some irogy in the fact that the outward and visible signs of 
Great Britain's “‘amicable disposition" (off the Boston Light and the 
Virginia Capes) nearly caused President Washing‘on to alter his determina- 
" tion to ratify the treaty. The Bermuda cruisers appeared, the seizures went 
on, Randolph attempted to delay everything, Hamilton began to think the 
British authorities either fools or worse rascals than the Jacobins, the letter 
to Hammond arrived too late to be delivered, the threatened memorial was 
prepared, and Lord Grenville's shift of position waited nearly a century and 
a half to become generally known. 

It is nonetheless significant that as a result of Jay’s negotiations, the 
British authorities felt bound, at that time, to relinquish, in dealing with the 
United States, the "principle" of the provision order, against which Jefferson 
had argued convineingly but without practical result. 

There is an element of humor, also, in the fact that the instruction for the 
seizure of provision cargoes which were enemy goods was probably much 
more advantageous to Great Britain than any renewal of the order of June 8, 
1793. It avoided a clash with the pending treaty; also, it relieved the 
British from any obligation to pay for the provisions seized if it could be 
proved that they were shipped on French account. The purchase of the 
eargoes was involved under the order of June 8. 

Besides, new circumstances had arisen. The last of our debt to France 
had just been paid off. Congress had authorized the funding of the debt ! 
by certain issues of domestic bonds. An agent of the French Government, 
whose papers of authorization had been approved by the Secretary of the 
Treasury, received from the United States, in final settlement of the amount 
owing France, domestic bonds of the United States, $1,848,900 in certificates 
bearing interest from January 1, 1796, at the rate of 514% in lieu of an equal 
sum due at 5%; also $176,000 in certificates bearing interest at 414% from 
the same period in lieu of the portion at 4%, and the balance in cash, $64.04. 
These certificates he promptly disposed of for cash, and with the pro- 


10 Grenville to Hammond, Aug. 31, 1795, RE. O., P. O., 6:9. It was this letter, a copy of 
which was found in the unpublished records of the Carnegie Institution at Washington before 
the more explicit correction of the misunderstanding in Grenville’s letter of November 4 
came to the writer’s attention, which convinced him that there was an error in the idea that 
the order of June 8, 1793, and the instruction of April 25, 1795, were similar or identical. 
Grenville’s letter seemed unintelligible under that supposition. At the suggestion of 
Professor Bemis, a search was made in the British Record Office and the text of the April 
instruetion was discovered. 3 

11 Act of Congress, March 3, 1795, Annals of Congress, 1793-1795, p. 1519. 
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ceeds he conducted his operations in gathering and forwarding supplies to 
France. , 

The British authorities were quite aware o2 the French agent’s operations. 
The British Minister, Hammond, reportel to his government as early as 
September, 1794, that something wasin the wind.? The number of French 
Republicans assembled at Baltimore was daily increasing, and the clandes- 
tine export of military stores and gunpowder was going on without inter- 
ruption. <A French fleet wes expected, anc Hammond thought the expecta- 
tion plausible. “For if it be important to the ruling party of France, to 
procure supplies of provisions from this country or to maintain therein the 
preponderant influence which it at present possesses, it will perceive the 
indispensable necessity of a naval force, ta convoy the American vessels 
employed in the service of France, and to re-animate the partizans of that 
cause, whom the actually unopposed progress of British ships of war in the 
adjacent seas has naturally tended to depress.” 9? 

In November, Hammond learned that a eonsiderable quantity of flour bad 
been purchased by the French agents at Norzolk and Baltimore and shipped 
for Philadelphia. This circumstance struck him as so singular and unusual 
that he could not account ior it, unless it was the intention of the French 
Government to establish a, depot of provisions at Philadelphia, in readiness 
to be exported to the West Indies, for the use of the reinforcements of ships 
and troops which the French agents expected. In February, he also 
learned that French agents had recently purchased in the New England 
States, at an exorbitant rate, a considerable quantity of salted provisions. 
By April 3, Hammond had more informztion.5 The purchases of salted 
provisions and naval stores, “on account of the French Government" con- 
tinued to be carried on to an increasing extent. Hammond had not hitherto 
been able to ascertain whether these articles were destined for Europe or for 
the West Indies; but as Admiral Murray was apprised of their having been 
purchased by the French agents, and was, Hammond had reason to believe, 
informed even of the names of some,of tke vessels in which they were in- 
tended to be shipped, it was to be hoped tast he would be able to intercept 
them in their passage. In a cruise ol seven or eight weeks, Hammond 
further reported, Murray's squadron had captured five large American 
vessels, bound from Bordeaux to different rorts of the United States. As 
all of these ships were laden with valuable sargoes of wines and brandy, and 
as some of them had also specie and bulion on board to a considerable 
amount, Hammond had little doubt of their having been freighted on 
account of the French Government for tke purpose of extending the pur- 
chase of such articles as could be procured in the United States. 

To meet these new circumstances, the sezrst instruction of April 25, 1795, 
was a much better fit than any renewal of the old provision order. 


12 Hammond to Grenville, Sept. 5, 1794, R. D., F. O., 5:278. 15 Thid., 321. 
14 Thid., 350. 15 Thid., F. O., 3:9, 18 Thid., 5:9. 


THE REGULATION OF MARITIME FISHERIES 
BY TREATY | : 


By A. P. Dacazrr, Pa.D. 
Bowdoin College 


The conventional law regarding fishing rights has had a long and com- 
plicated development. Beginning before the concepts of international law 
as we know them were at all defined, it has played its part in shaping that 
law and in influencing its development. Many of the earliest fishing treaties 
were concerned with insuring freedom from molestation while fishing. 
From that time when the sea was a place of “war of everyone against every- 
one" the conventional law regarding fishing rights passed through the period 
of the struggle between the rival claims of mare clausum and mare liberum 
and played a part in the solution of that controversy? It likewise has been 
significant in the development of the idea of territorial waters as we know it 
today. It has helped determine both the limits assigned to and the rights 
enjoyed within those limits. In any future development of maritime law it 
will undoubtedly play its part. | 


THE CODIFICATION CONFERENCE AND FISHERIES 


The whole subject of territorial waters was brought sharply to the atten- 
tion of students of international law by the efforts made to formulate a con- 
vention on the subject at the Codification Conferenee of 1930. The confer- 
ence failed in its object. One major reason was the inability to agree on the 
width of the belt ‘of territorial waters. This failure has drawn attention to 
the causes underlying the disagreement. The delegates could not agree on 
account of the diversity of interests the protection of which was the object of 
_ the claims made. : 

There can be little doubt that among the interests it was desired to protect, 
the fisheries, or in & larger sense, the use of the products of the sea, must be 
given an important place. The Committee of Experts for the Progressive 
Codification of International Law included in its provisional list of subjects, 
the regulation of which by international agreement would seem most desir- 
able and reasonable at the present moment, both territorial waters? and the 

1 E.g., the early treaties between England and: Castile, Aug. 1, 1351 (5 Rymer, Foedera, p. 
717); Portugal, Oct. 20, 1353 (bid., p. 703); France, June 27, 1403 (8 ibid., p. 305); and 
Burgundy, Mar. 10, 1407 (ibid., p. 469). 

? See T. W. Fulton, The Sovereignty of the Sea (London, 1911), for a detailed historical 
treatment of the question from the standpoint of the fisheries. 

? League of Nations Committee of Experts for the Progressive Codification of Inter- 
| national Law. Questionnaire No. 2 with Report of Sub-Committee, M. Schücking, Rap- 

porteur. This JOURNAL, Spl. Supp., Vol. 20 (1926), pp. 62-147. 
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exploitation of the products of the sea.* The inseparability, at least under 
present legal concepts, of the two subjects was illustrated by the frequency - 
with which M. Schiicking, the committze’s rapporteur on territorial waters, 
referred to fishing and the riches of the sea in the.course of his careful report. 
' Theedraft convention which he submitted zontained an article on the riches 
of the sea. M. Suárez, the committee’s ravporteur on the exploitation of the 
products of the sea, in his report did not put his conclusions in the form of a 
draft convention, but nevertheless submitted several points for considera- 
tion.? 

The replies to Questionnaire No. 7, the one dealing with the products of 
the sea, by the governments to which the committee’s reports were sent, in- 
dicated the difficulty of agreement." The British Empire and Japan, both 
with extensive fishery industries, replied that they were opposed to any . 
regulation by general agreement. The Netherlands thought it an economic 
and commercial rather than a legal queszion. Portugal believed it could 
easily be solved since “the only general measure necessary is the extension of 
territorial waters, for fishery purposes, to twelve or fifteen miles.” This 
suggests the other question, Questionnaire No. 2 on territorial waters, which 
the committee had considered separately.£ The replies there indicated the 
same connection between the two subjects. The Union of South Africa, 
Australia, and Great Britain, while accepting a three-mile limit, claimed an 
exclusive right to at least some pearl and béche-de-mer fisheries outside such a 
limit. The Portuguese reply, as would be expected, recommended a wide 
zone in order to protect the fisheries. 

The final list of subjects submitted to the Codification Conference included 
the question of territorial waters but not the question of the use of the 
products of the sea.” This represented an attempt to deal with the former 
without becoming involved in the econamic, biological, commercial, and 
other questions that clustered around the latter. The difficulty came to the 
surface, however, in the Bases of Discussion which the Preparatory Commit- 
tee submitted to the conference. Basis No. 3 provided that “the breadth 
of the territorial waters under the sovereignty of the coastal state is three 
nautical miles.” 1° In its observations the committee said, “[Some states], 
however, appear to hold strongly to the claim of sovereign rights over more 
than three miles of territorial waters, particularly on the ground of historic 
rights or geographical or economie necessity; this claim is admitted by some 
and categorically disputed by other states.'! The conference never got 


4 Questionnaire No. 7 with Reporz, M. José León Suárez, Rapporteur. Ibid., pp. 280—241. 

5 Art. 11. Art. 2 is also important in this connection. Jbid., pp. 116, 119, 141, 148. 

§ Ibid., pp. 239-240. 

7 Questionnaire No. 7. Products of the Sea. Analysis of Replies. This JOURNAL, Spl. 
Supp., Vol. 22 (1928), pp. 34-38. 

e Questionnaire No. 2. Analysis of Replies. Joid., pp. 8-13. 

° Resolutions and Recommendations Adopted by the Assembly, Sept. 27, 1927. Tbid., pp. 
231-232. 10 This JOURNAL, Supp., Vol. 24 (1980), p. 28. u Thid. 
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past that difficulty. The attempt to regard the subject of territorial waters 
as primarily an engineering task of delimitation failed. The conference 
did draw up a draft convention which was not adopted.% Theimportance of 
the difficulties presented by the fisheries question found recognition in a 
recommendation which affirmed the desirability of “measures of protection 
and collaboration which may be recognized as necessary for the safeguaraing 
of riches constituting the common patrimony.’ ¥ 


PRESENT SIGNIFICANCE OF THE FISHERIES PROBLEM 


The attempt to deal with the subject of territorial waters from the spatial 
rather than from the causal point. of view having failed, it behooves stu- 
dents of the subject to turn their attention to the interests the attempt to 
protect which brought about the disagreement. International law builds on 
experience. It is the purpose of this article to examine briefly the body of 
conventional law dealing with one of the causes underlying the-failure, the 
delimitation of fishing rights and the protection and regulation of the fisheries. 

This problem, which is of such general interest as to involve all maritime 
nations, is nevertheless in its details often of purely local interest. Some- 
times a fishery, like that of the NorthSea, mayinvolve many nations. Often, 
. as in the North Pacific halibut fishery, only two countries are involved 
although the interests at stake may be great enough to command general 
attention. Yet in such a problem as that arising out of the fishery in the 
Bidassoa at the Franco-Spanish boundary the interests are so local in their 
nature as to involve few beyond the immediate region concerned. M. 
Suárez recommended “general and local principles for the organization of a 
. more rational and uniform control of the exploitation of the aquatic fauna in. 
all its aspects." How can general principles be applied to such diverse in- 
dustries as the halibut and mackerel fisheries, to say nothing of the oyster, 
whale, and seal fisheries? When to these are added the differences in equip- 
ment, even in one fishery, the differences in geographical conditions, and the 
differences in commercial organization, the infinite variability of the circum- 
stances to be considered is readily seén. | 

Nevertheless the necessity for consideration of the problem is becoming in- 
creasingly apparent. The present application of the idea of a band of 
territorial waters within which the marginal state has complete control and 
outside which there is complete freedom for all is proving inadequate. This 
is well illustrated by the discussion of the California Bureau of Commercial 
Fisheries, which said of the fishing grounds off the coasts of California and 
Southern, California: | 


. Although one fishery, it is arbitrarily eut into four portions by two 
imaginary lines drawn on the map. The boundary line between the 


12 See the discussion, before the conference, in R. W. Hale, '"Territoria! Waters as a Test of 
Codification,” this JOURNAL, Vol. 24 (1930), pp. 65-68. 

13 Tbid., Supp., pp. 289-247. 14 Ibid., p. 239. 15 Hale's phraseology. 

18 In his report to the Committee of Experts, loc. cit., p. 240. 
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United States and Mexico when extended westward divides the area 
horizontally into northern and souzhern portions, while the three mile 
limit running vertically cuts a three mile strip off the southern edge of 
this fishing area, The fishermen, tae fish, and the ocean currents pay 
little attention to these lines, and the only excuse for drawing them is 
4n such cases as involve the levyjng oz duty or determining state and 
national jurisdiction. 


The inadequacy of the old idea is made more appareat also by a change in 
the nature of the fishing industry itself. Professor D'Arcy Thompson has 
said, “The industry as a whole tends toward concentration, to the use of 
larger boats, to the need of greater harbors; tends, in the case of line and 
trawl fishing, to gravitate towards the great centers of population and the 
great highways of traffic.’ This tendency has been much accelerated 
since the time he spoke. Fishing has become a big business. Along with 
the use of large and expensive fishing equipment has come a change in the 
preservation of the produet and its marketing. This has been revolutionized 
by the introduction of refrigeration. The market for dried fish is passing. 
The Canadian Department of Marine anc Fisheries said in a recent report: 


Tt is quite apparent that the new conditions arising from the remark- 
able expansion of the fresh and smoked fish trade are changing the 
whole trend of the industry. Itis evident that the isolated fisherman is 
not in a position to take advantage o2 the markets. Nor is he, along a 
large portion of the coast, in a position to take care of the catches.!? 


The old idea of territorial waters furnished a partially satisfactory solution in 
the days of the coastal inshore fishermaa. Today large-scale commercial 
fisheries tremendously complicate the pro;lem. It is well, however, to con- 
sider existing regulations in order to find halp for the future and to determine 
what is deadwood and must be eliminated. 


THE CONVENTIONAL LAW REGARDING FISHERIES 


(1) Exclusion of Fisheries from General Provisions. Any discussion of thé 
conventional law of fisheries may well start with some mention of those con- 
ventions which do not deal with fisheries, but which instead specifically ex- 
clude fishing vessels, fishermen, and fish products from the field of their ap- 
plication. These show clearly the separate and distinct position which 
treaty-makers have attempted to give the industry and those that engage in 
it. Many conventions concerning ccmmerce and navigation either flatly 
state that their provisions do not apply to fisheries or else specifically except 
the national fisheries from grants of national or most-favored-nation treat- 

17 Division of Fish and Game of California. Fish Bulletin No. 15, The Commercial Fish 
Catch of California for the Years 1926 and 1927, p. 9. 

18 Quoted by J. T. Jenkins, The Sea Fisheries (London, 1920), p. 13. The statement ap- 

peared originally in a paper read before the Hoyal Institution of Great Britain in 1912. 


19 59th Annual Report of the Fisheries Branch, Dept. of Marine and Fisheries, Canada, 
pp. 20-21. 
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ment for vessels and cargoes in respect to harbor dues, port facilities, and the 
necessity of complying with established rules of navigation.” Similarly, 
international agreements dealing with general maritime matters often 
specifically except fisheries from their provisions. Such is the case with the 
provisions in the Convention of Assistance and Maritime Salvage,” amd in 
the Convention and Statute on the International Régime of Maritime Ports.” 
(2) Contiguous and Boundary Waters. Conventions relating to fisheries 
may be classified according to the type of area to which they apply since 
each area presents its own special problems. Those of one group deal with 
boundary or contiguous waters. Problems are certain to arise wherever the 
boundary between two states touches the coast at a point where the inshore 
. fisheries are of importance. Especially is that true if the boundary follows a 
river, or comes to the sea at the head of a bay or fjord. Satisfactory ex- 
ploitation of the fisheries within so limited an area by fishermen from both 
states almost requires Some sort of mutual understanding. The problems 
concerned are often of purely local importance, the interests involved are 
generally small, and the area affected is usually not extensive. Hence the 
treaties of this class are at once the most numerous and of the least general 
interest. Nevertheless, they often deal with principles that have an applica- 
tion beyond the local problem, and must cover questions of general concern. 
Rivers which themselves serve as boundaries, or are near the actual 
boundary, furnish especially difficult situations at the point where they enter 
the sea. The boundary between France and Spain as it approaches the 
Atlantic follows for twelve kilometers the River Bidassoa, which empties into 
the Bay of Gascony. The river, its mouth, and the roadstead of Figuier 
have long been the scene of active fishing activities by the inhabitants of the 
fairly populous towns on either bank. As early as 1683 the mutual enjoy- 
ment of the fisheries was provided for by convention.» Modern treatment 
of the subject dates from the Franco-Spanish boundary convention of 1856, 
the so-called Convention of the Pyrenees.“ It provided for the mutual 
enjoyment of the fisheries, subject to the regulations drawn up by the dele- 
gates of the municipalities with the approval of the higher authorities?» A 
long line of agreements has been the result.“ International agreement is 


20 E.g., Treaties of Commerce and Navigation: Italy-Roumania, Feb. 25, 1930. Art. 28 
(106 League of Nations Treaty Series [cited hereafter as LNTS], pp. 179, 197); Netherlands- 
Turkey, July 25, 1928, Art. 13 (98 LNTS, pp. 279, 289); Greece-Kingdom of the Serbs, 
‘Croats, and Slovenes, Nov. 2, 1927, Art. 23 (91 LNTS, pp. 137, 153); Sweden-Turkey, Feb. 
4, 1928, Art. 19 (88 LNTS, pp. 155, 165); Germany-Lithuania, Oct. 30, 1928, Art. 26 (89 
LNTS, pp. 127, 162). 

21 Sept. 23, 1910. Art. 13 (103 British and Foreign State Papers [cited hereafter as SP], 
pp. 434, 441, 446). 22 Dec. 9, 1928, Art. 14 (58 LNTS, pp. 285, 305). 

23 Oct. 19, 1683 (4 F. Léonard, Recueil des traités de paiz, etc.). 

24 Dec. 2, 1856 (47 SP, p. 765). % Art. 22 (I bid., p. 771). 

28 Mar. 31, 1859 (50 SP, p. 1006); Feb. 18, 1886 (77 SP, p. 1073) ; Jan. 19, 1888 (3 Martens, 
Nouveau recueil général de traités {cited hereafter as NRG], 3 sér., p. 253) ; Oct. 4, 1894 (7 
Martens, NRG, 3 sér., p. 421) ; June 9, 1906 (Zbid., p. 422); April 6, 1908 (8 Martens, NRG, 
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necessary before even the size of the nets allowed in the fishing in the bay 
can be changed. , 

The Scheldt, after flowing through Eelgium past Ghent and Antwerp, 
empties into a large branching estuary whizh opens by several wide channels 
intoethe North Sea through southwegtera Holland. The upper part of the 
estuary is in Belgium. The treaties of 183127 and 1839?5 between the 
Powers and Belgium and The Netherlands, respectively, had provided for 
commissioners to draw up regulations “for the exercise of the right of ishing 
and of trading in fish, throughout the who:e extent of the Scheldt, on a foot- 
ing of perfect reciprocity and equality in favor of the subjects of the two 
couniries./?9? As a result, regulations were drawn up which, somewhat 
amended, are still in force. 

'The boundary and eontiguous waters of Spain and Portugal had been used 
by the fishermen of both countries in common for many years, each observing 
the regulations and usages of his own country, when conflicts between the fish- 
ermen themselves caused the two governments to act and terminate the right. 
Since then the matter has been the subject cf several conventions. These have 
permitted a mutual fishery in the boundary waters. Special privileges were 
. also at one time granted the Spaniards along the immediately adjacent coast.*° 

Russia and Roumania concluded two eonventions in the pre-war period ' 
regulating in considerable detail the fisheries in the Danube, the Pruth, and 
in the mouths of those rivers?! Estonia and Latvia have recently concluded 
agreements regulating the fisheries in their boundary waters.*? Canada has 
for a long time been anxious to obtain an agreement with the United States 
regulating the salmon fisheries of the Fraser River system. Although the 
river itself is wholly in Canadian territcry, it is claimed that all the Canadian 
efforts go for nought owing to American activities in Puget Sound outside 
Canadian jurisdiction. A convention dealing with the subject has been 
negotiated, but it has not yet been ratified. Danzig and Poland have 
similar problems. 


8 sér., p. 256) ; Sept. 27, 1913 (France, Bulletin des lois, 129 Nouveau série, No. 7002) ; June 2, 
1924 (France, Journal officiel, June 4, 1926). 

27 Nov. 15, 1831 (18 SP, p. 645). $8 April 19, 1839 (27 SP, p. 990). 

29 Art. 9 of the former. Art. 9 of the annex of the latter. The regulations are found in a . 
convention between Belgium and The Netherlands, May 20, 1843 (37 SP, pp. 1248, 1281). 

40 July 14, 1878 (7 Olivart, Colección de los traia-los, p. 887); Dec. 12, 1883, Art. 23 (74 SP, 
p. 328); Oct. 2, 1885 (77 SP, p. 1181); Mar. 27, 1893, Art. 19 and Appendix 6 (85 SP, pp. 416, 
420, 455); Sept. 27, 1893 (F. López y Medina, Co-ección de tratados internacionales, ordenan- 
zas, y reglamentos de pesca, p. 487). 

31 Feb. 9/22, 1901 (30 Martens, NRG, 2 sér., p. 487); Oct. 16/29, 1907 (101 SP, p. 569). 

32 Oct. 28, 1925 (54 LNTS, p. 231). 

33 The text of the treaty, which was signed on Mar. 27, 1929, is given in 62d Annual Re- 
port of the Fisheries Branch, Dept. of Marine and Fisheries, Canada, p. 35. Regarding the 
movement for the treaty, see the annual reports and the Report of the Canadian-American 
Fisheries Conference, Ottawa, 1918, pp. 16-25. 

34 A treaty of Oct. 24, 1921, Art. 232 (116 LNTS, p. 5, 293), contained temporary measures 
and promised a permanent settlement. 
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Next to rivers, the most trying local problems are presented by bays, 
fjords, ete., where the boundary divides the shore between the two states. 
Several problems of this nature were created by the peace settlements follow- 
ing the World War. Fisheries questions have lorg arisen adjacent to the 
German-Danish boundary. The nature of the coastline and the keen igter- 
est in and dependence on the fisheries by the coastal populations of both coun- 
tries have led to necessary negotiations. An agreement concerned simply 

with delimitation was hegotiated in 1897 in regard to the Little Belt. The 
transfer of North Schleswig from Germany to Denmark as the result of a 
plebiscite threatened a dislocation of economic arrangements affecting the in- 
habitants. In 1922 a treaty was concluded which dealt with these matters. 
It provided for fishery agreements in regard to the Flensburg Fjord and the 
Bredegrund. The former has since been supplemented by an exchange of 
notes providing more detailed regulations.*8 

Another case of difficulties resulting from placing under different sovereign- 
ties territory which had formerly been united under one is found in the 
Kurisehe Haff. Formerly practically enclosed by German tenfffory, this 
large body of salt water now has its coast divided between Germany and 
Lithuania. The result has been an agreement intended to preserve the 
status quo ante bellum as far as possible as regards the rights of the inhabitants 
to prosecute their fisheries? A somewhat similar problem arose where . 
Russia and Finland come together at the head of the Gulf of Finland. The 
two governments in 1922 provided for fishery regulations.*? 

(3) Adjacent Waters. Another group of conventions deals with adjacent 
waters where the two countries face each other across a strait or channel. 
They may be separated by a belt of high seas, or the two belts of territorial 
waters may come together. In any case the whole region generally forms 
one fishing area which gives rise to conflicts and resulting attempts to settle 
them. In this class are the conventions between Denmark and Sweden 
relating to fisheries in the Sound and nearby waters.44 The special circum- 
stances in that case had been recognized by legislation before the matter 
was dealt with by convention.” 

The fisheries in the English Channel have led to a series of conventions 
between France and Great Britain. The modern series starts in 1826 and 
the most recent addition was in 1928.% In this same class belongs the 
treaty which delimits the fisheries between Sardinia and Corsica. 

% The substance of this agreement is given in 12 Muttheilungen des deutsches Seefischereive- 
rein, p. 61. 35 April 10, 1922 (10 LNTS, p. 73). 87 Thid., pp. 253-259. 

35 Jan, 25, 1926 (44 LNTS, p. 389). 3 Jan. 29, 1928 (89 LNTS, p. 309). 

4° Sept. 20, 1922 (19 LNTS, p. 143). | 

41 July 14, 1899 (104 SP, p. 912); April 23, 1902 (104 SP, p. 916); Oct. 5, 1907 (6 Martens, 
NRG, 3 sér., p. 586). 

* Denmark, Law respecting the rights of fishing in Danish territorial waters, April 8, 1888 
(19 Hertslet’s Commercial Treaties [cited hereafter as HCT], p. 186). 


48 Jan. 26, 1826, Art. 5, deals with fishing vessels driven into port by stress of weather (13 
SP, p. 3); Aug. 2, 1839 (27 SP, p. 988); May 24, 1843 (81 SP, p. 165); June 23, 1843 (31 SP, 


+ 


700 THE AMERICAN JOURNAL OT INTERNATIONAL LAW 


Combining the problems of these two types of areas, the Italian fishing 
rights along the Dalmatian coast offer peculiar difficulties which have re- 
sulted in one of the longest of fishery conventions. The conventional 
recognition of the problem dates from 1378 when a commercial and naviga- 
tionstreaty between Italy and Austria-Hungary provided that, out of regard 
for local conditions and in return for other favors, Italian inhabitants of the 
Adriatic coast should have the right to fish along the Austro-Hungarian - 
coast, excepting, however, the sponge and ccral fishery, as well as that 
within one mile of the coast. The Faris peace settlement considerably 
complicated the matter. Italy obtained not only the Istrian peninsula, but 
also Zara on the mainland in the midst of the Serb-Croat-Slovene coastline, 
and several islands along the coast. Here were fishing populations using 
neighboring fishing grounds in a region with an exceedingly irregular coast- 
line. By this new territorial settlement many of them would be deprived 
of accustomed fishing grounds if the principle of exclhsive rights in territorial 
waters was strictly adhered to. The result was a new and voluminous 
agreement signed in 1921.45 

(4) Fishing Grounds Parallel to the Coast. Where fishing grounds follow 
the coast in such a way that the imaginary line delimiting the territorial 
waters cuts through them or lies inside shem we have another typical situa- 
tion. In the former case it is exceedingly difficult to keep foreign fishing 
vessels outside such an invisible line. In either case the marginal state is. 
likely to regard the fishery as peculiarly its own and to resent the intrusion of 
fishermen from other countries. The situation is well illustrated by the 
mackerel fishery along the coast of the Canadian maritime provinces where a 
regular cruiser patrol is necessary to keep the Americans outside, by the 
tuna fishery along the coast of Southern California which is largely ex- 
ploited by Californians,*# and by the halibut fishery which follows the Ameri- 
can and Canadian north Pacific coasts and which is extensively exploited by 


p. 190); Dec. 1845 (8 Martens, NRG, 1 sér., p. 658); Nov. 11, 1867 (57 SP, p. 8) [The legisla- 
tion necessary for putting this convention into operation was never passed by France]; 
Sept. 29, 1928 (21 LNTS, p. 137); Dec. 20, 1928 (86 LNTS, p. 429). 

*5 Jan. 18, 1908 (101 SP, p. 1059). 

4 Dec. 27, 1878, Art. 18, and Final Protocol d Aris. 17 and 18 (69 SP, pp. 1270, 1276, 
1304); Dec. 6, 1891, the same articles (83 SP, pp. 588, 5&5, 655); May 11, 1884 (Imbart de 
Latour, La Mer Territoriale, p. 163); Feb. 11, 1605, Final Protocol ad Art. 19 (85 Martens 
NRG, 2 sér., pp. 30, 45, 84). 

46 Sept. 14, 1921 (19 LNTS, p. 13). Extended, with some additional provisions, to in- 
clude Fiume and Susak, July 20, 1925 (88 LNT, p. 87). 

‘7 For Canadian complaints regarding the American activities, see 43d Annual Report of 
the Fisheries Branch, Dept. of Marine and Fisheries, Canada, pp. 37, 165; and 45th An- 
nual Report, p. 230. 

48 See Division of Fish and Game of California, The Commercial Fish Catch of California 
for the Years 1926 and 1927; R. A. Coleman, Fisheries Prosecuted by California Fishermen 
. in Mexican Waters, Appendix XIV to the repor? of the U. S. Commissioner of Fisheries for 
1922. 
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the fishermen of both countries.‘ Although this type of fishery presents 
difficult problems, there is a scarcity of conventional law regarding it. 
That is probably because it combines the task of regulating a fishery on the 
high seas with the task of deciding where the high seas begin. The Anglo- 
Danish convention regarding the fisheries near Iceland and the Faroe 
Islands contains police regulations for fishing vessels." Although the 
convention applies to a very large sea area, the real problem arose because 
the line delimiting the territorial waters of Iceland and the Faroes cut across 
the fishing grounds surrounding the islands. Another treaty dealing with 
this type of fishery problem is the American-Canadian northern Pacific 
halibut treaty, which provides for a closed season to be enforced on the 
high seas and within territorial waters, thus giving unity to the attempt to 
conserve the supply. There also existed for a short time a treaty between 
the United States and Mexico providing for the study of fishery problems.” 
It did not, however, resůlt in any positive action. 

(5) The Right to Fishin Territorial Waters. Some treaties grant the right 
to fish in territorial waters to the fishermen of another state. e are not 
concerned here with the grants made in the solution of local problems in 
contiguous and boundary waters. Those have already been considered. 
The treaties which have been historically of the greatest interest in this 
connection are those relating to the American North Atlantic." Here, 
however, the rights date from a time when the present concepts of inter- 
national law were imperfectly developed. The situation is further com- 


49 The situation is discussed in the Report of the International Fisheries Commission åp- 
pointed under the Northern Pacific Halibut Treaty, Ottawa, 1928, Washington, 1930; in 
William F. Thompson’s article "The Regulation of the Halibut Fisheries of the Pacific Coast 
of North America,” in 4 Journal du conseil permanent iniernational pour V exploration de la 
mer, pp. 145-161; and in the annual reports of the Fisheries Branch, Dept. of Marine and 
Fisheries of Canada. 59 June 24, 1901 (94 SP, p. 29). 

-51 Mar. 2, 1928 (43 U.S. Stat. at L., p. 1841, this JOURNAL, Supp., Vol. 19 (1925), p. 106); 
May 9, 1930 (47 U. S. Stat. at L., p. 1872; this JOURNAL, Supp., Vol. 25 (1931), p. 188). 
~ 9? Dec. 23, 1925, Sec. III (44 U. S. Stat. at L., p. 2358). 

83 The French rights were based on treaties between France and Great Britain: Mar. 31/ 
April 11, 1713, Art. 13 (1 De Clereq, Recueil des traités de la France [cited hereafter as De 
Clereq], p. 7); Feb. 10, 1763, Arts. 5 and 6 (1 De Clercq, p. 89); Sept. 3, 1783, Arts. 5 and 6 
and accompanying declarations (1 De Clereq, p. 126); Mar. 27, 1802, Art. 15 (7 Martens, 
Recueil des principaux traités, p. 404); May 30, 1814, Arts. 8 and 13 (1 SP, pt. I, p. 151); and 
Nov. 20, 1815, Art. 11, a confirmation of the preceding (3 SP, p. 280). These rights were, 
materially altered by a convention of April 8, 1904, Arts. 1 and 2 (97 SP, p. 31). 

The American rights were based on treaties between the United States and Great Britain: 
Sept. 3, 1783, Art. 8 (8 U.S. Stat. at L., p. 80); and Oct. 20, 1818 (8 U. S. Stat. at L., p. 248). 
These rights were enlarged temporarily by treaties of June 5, 1854 (10 U. S. Stat. at L., 
p. 1089) effective 1855-1866; and May 8, 1871, Arts. 18-25, 30, 32 and 33 (17 U. S. Stat. at 
L., p. 863) effective 1871-1885. 

The question of servitudes in connection with fishing rights, and especially in connection 
with these rights, is not discussed in this paper. For an excellent recent consideration of the 
problem see: Reid, H. D., International Servitudes in Law and Practice (Chicago, 1982), 
Chaps. VII, VIII and IX. 
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plicated by the historie relation of France and the United States to the re- 
gion in question. In any case, the right to fish within the waters of 
Newfoundland and, in the case of the Americans, Labrador and the Mag- 
dalen Islands, is now much less valuable than formerly. The most im- 
portant present example of such a grant of fishing rights is found in the 
Japanese-Siberian fishery. Here an extensive fishery, involving not only 
fishing but the use of the shore and the erection even of factories, is enjoyed 
by the nationals of one state within the limits of anotHer state, not, however, 
without considerable friction." Italy enjoys fishing privileges in Albanian, 
Greek,? and Egyptian ®° waters, and, under certain circumstances, in 
Algerian. The agreements with Egypt and Greece granted them some 
fishing privileges in Italian waters. The question of fishing rights in 
relatively unsettled Arctic regions is considered separately. 

(6) Other Rights in Territorial Waters. Some international conventions 
confer rights which are auxiliary to the right.to fish Without actually permit- 
ting fishing. The right to land, to erect drying shelters, to obtain supplies 
and balt tay be conferred quite independently of the right to fish. Such 
grants are not numerous, but they do exist.® 

(7) The High Seas. So far thare have been few instances of agreements 
between nations concerning the fisheries outside territorial waters. Two 


5! For a discussion cf the part this rlayed in the American views regarding the fishing 
rights see the Proceedings in the North Atlantic Coast Fisheries Arbitration, Washington, 
1912, 12 vols., passim, and especially The Case of the United States in Vol. 1, p. 7 £., and the 
discussion in the Counter Case cf Great Britain, in Vol. 7, p. 3 ff., and the Printed Argument 
of Great Britain, in Vol. 8, p. 7 ff. For similar factors influencing the claims regarding the 
French rights, see the correspondence of Lord Salisbury and M. Waddington in Correspond- 
ence respecting the Newfoundland Fisheries, 1884-1890, Parl. P. 1890 [c. 6044], Ixxxi, 37, pp. 
182 f., 188 ff. 

55 This is illustrated by the statistica. tables given in R. H. Fiedler, Fishing Industries of 
the United. States, 1931, which is Appendix II to Report of Commissioner of Fisheries for 
the Fiscal Year 1932. See especially *“Landings by fishing vessels at the three principal 
New England ports by fishing grounds,” p. 206 ff. Similar tables are to be found in the re- 
ports for previous years. i 

56 July 15/28, 1907 (101 SP, p. 453); Jan. 20, 1925, Art. 3 (15 Martens, NRG, 3 sér., 
p. 323); and Jan. 23, 1928 (80 LNTS, p. 341). A treaty settling disputes regarding the Japa- 
nese rights was signed Aug. 14, 1932 (New York Times, Aug. 15, 1932, p. 1, c. 2). 

57 For recent disputes, see the index of the New York Times for February, March, and 
April, 1931; July, 1932; June and July, 1938; and February, March, and May, 1934. 

: 58 Jan. 20, 1924, Art. 18 (44 LNTS, p. 359°. 

5 Nov. 24, 1926 (63 LNTS, p. 91). 9? July 14, 1906, Art. 25 (100 SP, p. 867). 

*: France-Italy, Nov. 3, 1881, accompanying declaration (8 Martens, NRG, 2 sér., pp. 525, — 
546). 

2 The privileges gained by Greece were in Cyrenaica and Tripolitania; those of Egypt 
were in Italian territorial waters generally. 

9 Of these, the right to purchase supplies, bait, etc., the so-called commercial privileges, 
are the most common. See the treatiss cited below in note 124. Other rights are granted 
in a treaty between Great Britain-United States, Oct. 20, 1818 (8 U.S. Stat. at L., p. 248); 
and between Sweden-Norway-Russia, April 26/May 3, 1838, additional article, par. 9 (He- 
cueil des traités de la Norvége, p. 538), referring to the Norwegian law of Sept. 13, 1830. 
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kinds of regulation are needed: first, those which are primarily police regu- 
lations designed to keep the peace; second, those which relate to the con- 
servation of the riches of the sea. The best known of the agreements of the 
former type are the ones having to do with the North Sea. About fifty 
years ago six nations combined to do,what no one could satisfactorily ac- 
complish, and the conventions of 1882 ** and 1887 © provided in a restricted 
way for a limited polige within a carefully defined area. The former pro- 
vided: (1) for the registration of fishing boats, for their identification by 
means of numbers ete., and for the carriage of papers; (2) for the prevention 
of interference and collisions between fishermen by rules relating to the cast- 
ing of nets, the interference with nets already cast, and the salvage of fishing 
equipment; (3) for the enforcement of the regulations by a patrol. The 18&7 
convention contained provisions regulating the liquor traffic among the 
fishermen. : 

International attempts to regulate the exploitation of the products of the 
sea on anything except a very local basis have been few. Certain, of the 
more obvious maritime resources have long been threatened. ‘There has 
consequently been some effort to protect them. The Jan Mayen seal fishery 
was the object of an elaborate attempt at concurrent international regulation 
in the eighteen seventies. The object was the establishment of a closed 
season. The seals of the North Pacific are now protected by an interna- 
tional agreement ê” which is the outcome of unsuccessful efforts, first of 
Russia, and then of the United States,9? to accomplish the same resuls 
unilaterally. The whales, unlike the seals, have unfortunately lacked a 
champion, and so it has remained for the League of Nations in 1930 to draw 
up the first agreement for their protection.” The fish, however, have until 
very recently never been the subject of international agreements designed 
for their protection outside territorial waters. This is in striking contrast to 
the fisheries within territorial waters, which have been extensively regulated 
from earliest times. As early as the time of Edward III a royal commission 
conducted the first recorded inquiry into the damage caused by trawling.” 
The 1923 convention between the United States and Canada for the protec- 


$! Belgium-Denmark-France-Germany-Great Britain-The Netherlands, May 6, 1882 (73 
SP, p. 39). 

85 The same states, Nov. 18, 1887 (79 SP, p. 894). France did not ratify this convention. 

66 The participants were Germany, Great Britain, Norway, The Netherlands, and Sweden. 
See 38 Vict., c. 18; 73 SP, p. 282, and p. 708; and 70 SP, p. 368, and p. 513. 

57 Great Britain-Japan-Russia-United States, July 7, 1911 (37 U. S. Stat. at L., p. 1542). 

88 Russia, edict, Sept. 4, 1821 (2 Fur Seal Arbitration. Proceedings of the Tribunal of 
Arbitration, Appendix, p. 16). 

U.S. An Act to prevent the extermination of fur-bearing animals in Alaska, July 1, 
1870 (16 U. S. Stat. at L., c. 189, pp. 180-182). 

70 League of Nations, Economie Committee. Report to the Council of the work of the 
thirty-second session, June 14, 1930. Publications of the League. 1930. II. 24, pp. 8-11. 
“Preliminary draft convention for the regulation of whaling." 

1S. A. and H. S. Moore, The History and Law of Fisheries (London, 1903), pp. 173-174. 
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tion of the halibut fishery in the North Pacific was the first attempt at inter- 
national regulation of a deep-sea fishery in order to prevent the destruction of 
the species. It was, as we have seen, a somewhat special case. 

(8) Arctic Regions. In general, nations in obtaining recognition of their 
sovéreignty over sparsely inhabited Arctic regions have been asked to assure 
equal fishing rights to the nations which acknowledge it. Such provisions 
appear in agreements relating to Spitzbergen” and he Otto Sverdrup Is- 
lands.” Ina series of agreements relating to the Arctic coast of Europe, the 
Laplanders were granted certain special fishing rights enabling them to cross 
the Norwegian-Swedish "* and later the Norwegian-Russian “frontier. Fin- 
land and Soviet Russia have concluded an agreement regarding fishing on 
their Arctic coasts.? Denmark has agreed to equal fishing privileges for 
nationals of Norway, Great Britain, and France in the waters of East 
Greenland." 2 

‘Such is the existing conventional law of fisheries. As can easily be seen, 
it is a heterogeneous body of material difficult of synthesis. From a con- 
sideration of its contents some conclusions can be drawn. 


FISHERIES TREATIES AND THE DELIMITATION OF TERRITORIAL WATERS 


The conventional law cf fisheries is built on the principle that within terri- 
torial waters each state has exclusive use of and control over the fisheries, and 
outside such waters the fisheries are iree to all and subject to the control of 
no one save as each nation may enact legislation concerning its own fisher- 
men. This principle became firmly established about the beginning of the 
nineteenth century. In the Treaty of Versailles of 1783,78 in the Nootka 
Sound Convention,’® and in the treaties concluded by the United States 9? 
and Great Britain * with Russia folowing the famous Ukase of 1821, it, 
was still thought necessary to stipulate for free fishing on the high seas. 
That about marks the end. In the Treaty of 1818 * between the ‘United 
States and Great Britain relating to the North Atlantic fisheries it had not 
been mentioned, evidently because such mention was considered superfluous. 


` *? Denmark-~-France-Great Britain-Italy-Jepan-The Netherlands-Norway-Sweden-United 
States, Feb. 9, 1920, Art. 2 (2 LNTS, pt. I, p. 8). 

7 Great Britain-Canada-Norway, Aug. 8/Nov. 5, 1930 (24 Martens, NRG, 3 sér., p. 345). 

^^ Sept. 21/Oct. 2, 1751, Codicil I (Recuei? des traités de la Norvège, p. 584). 

1 May 14/2, 1826, Art. 7 (6 Martens, Novveau recueil de traités, p. 1014); Aug. 18/6, 1834 
(Recueil des traités dz la Norvége, p. 536). 78 Oct. 21, 1922 (29 LNTS, p. 197). 

77 Denmark-Norway, July 9, 1924 (120 SP, p. 238); Denmark-Great Britain, April 23/: 
June 4, 1925 (121 SP, p. 767); Denmark-Franoce, Oct. 12/19, 1925 (122 SP, p. 385). 

. 7$ Great Britain-United States, Sept. 3, 1783, Art. 3 (8 U. S. Stat. at L., p. 80). 

79 Great Britain-Spain, Oct. 28, 1790, Art. 3 (1 SP, pt. I, p. 663). 

80 April 5/17, 1824, Art. 1 (8 U. S. Stat. at L., p. 302). 

9! Feb. 28/16, 1825, Art. 1 (12 SP, p. 38). 

82 “Tt is therefore prohibited to all foreign vessels not only to land on the coasts and islands 
belonging to Russia as stated above, but also to approach them within less than a hundred 
Italian miles." Russis, edist, Sept. 4, 1821, Árt. 2. See note 68. 

8 Oct. 20, 1818 (3 U.S. Stat. at L., p. 245). 
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As the struggles of the codification conference showed, the exact delimi- 
tation of territorial waters is more difficult to obtain than a mere recognition 
of its existence. There can be no doubt that the conventional law of 
fisheries has contributed to the strong position enjoyed by the three-mile 
limit. “The three marine miles" wag used to deine the limits covered 
by the so-called renunciatory clause of the Treaty of 1818.9 The three- 
mile limit was accepted by the Anglo-French agreements beginning in 
1839 5 relating to the fisheries in the seas between their coasts, by the 
Anglo-German agreements of 1868-1880 ® relating to the German coasts, 
and, most influential of all, the North Sea Convention of 1882.87 The pro- 
visions of this last convention were followed in 1901 by the Anglo-Danish 
convention concerning the Faroes and Ieeland.9? .The North Sea Conven- 
tion was signed and ratified by Great Britain, France, The Netherlands, 
Denmark, Belgium, and Germany. It was not accepted by Sweden and 
Norway because they refused to accept the definition of the exclusive 
limits contained in it and contended for a NUR belt of seas than that al- 
lowed by the convention.?? 

A recent convention between Great Britain and Soviet Russia allows 
British boats to fish within three to twelve miles of the northern coasts of 
Russia. It is stated that this permission is without prejudice to the 
views of either party as to the limits in internationallaw of territorial waters. 
Other fisheries agreements have used various limits other than three miles. 
The 1899 convention between Denmark and Sweden recognized a limit of 
one fifteenth of a degree of latitude.” The 1885 * and 1893 9 agreements 
between Spain and Portugal provided for a six-mile limit. The Adriatic 
agreements between Italy and Austria-Hungary were essentially grants of 
fishing privileges, but they reserved to the marginal state an exclusive right 

54 Ibid., Art. 1. "And the United States hereby renounce, forever, any liberty heretofore 
enjoyed or claimed by the inhabitants thereof, to take, dry, or cure fish, on or within three 
marine miles of any of the coasts, bays, creeks, or harbors, of His Britannic Majesty’s do- 
minions in America, not included within the above-mentioned limits.” 

85 Aug. 2, 1839, Art. 9 (27 SP, pp. 983, 988); May 24, 1843, Art. 2 (81 SP, p. 165); Nov. 
11, 1867, Art. 1 (57 SP, p. 8). 

55 ‘These were informal agreements and their terms were made known through notices is- 
sued by the British Board of Trade, November, 1868 (14 HCT, p. 1055); December, 1874 
(14 HCT, p. 1057); July, 1880 (15 HCT, p. 209). 

5' May 6, 1882, Art. 2 (73 SP, p. 39). 88 June 24, 1901, Art. 2 (94 SP, p. 29). 

89 See Clorsespondenes respecting the Conference at the Hague and the Convention of 
the 6th May, 1882, relative to the Police of the Fisheries in the North Sea, Parl. P. 1882 
[c. 3238], lxxii, 459. Note especially Sir H. Rumbold to Earl Granville, Maroh 16, 1882, - 

145 ff. 

d 9??'l'emporary Fisheries Agreement, May 22, 1930 (Great Britain, Treaty Series N o. 22 
1930 
e1 ae 14, 1899, Art. 1 (104 SP, p. 912). | | 

*? Oct. 2, 1885, Art. 2 (77 SP, p. 1181). The treaty also permitted the enforcement of cer- 
tain types of regulations within a distance of twelve miles. Art. 3. 

*5 March 27, 1893, Appendix 6, Art. 2 (85 SP, pp. 416, 455). The third article was similar 
to that of the 1885 agreement. 
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within a zone of one nautical mile.” The agreement with Yugoslavia after 
ihe war defined this one-mile zone ** and provided for a certain regulatory 
power within a ten-mile zone.?5 mE 

: THE RIGHTS OF INNOCENT PASSAGD AND OF SHELTER 

The rights of innocent passage and shelter within territorial waters in 
cases of force majeure are generally recognized as belonging to commercial 
vessels of all nations. Warships are reccgnized as being in a special class. 
The draft convention drawn up by the Secord Committee of the Codifica- 
tion Conference considers warships and vessels other than warships.? 
Fishing vessels are thus put in the same class as commercial vessels. The 
draft convention adds that passage is not innocent if used to do anything 
prejudicial “to the security, to the publie pclicy or to the fiscal interests” 
of the coastal state and must be exercised subject to laws and regulations 
as regards, among other things, ‘‘(c) she protectión of the products of the 
territorial sea; (d) the rights of fishing, shocting and analogous rights be- 
longing te” the coastal state." 99 It is cbvious that laws and regulations 
enacted under these heads could easily place £shing vessels in what mounts 
to a separate category and could virtually deprive them of the rights of in- 
nocent passage and shelter in ease of distress. Fishing boats are by their 
nature such a potential threet to the interests of the coastal state that their 
very presence may be thought to create a presumption against them. 

On this point Shücking in his report to the Committee of Experts said: 


In connection with the right of the riparian state to reserve fishing 
rights exclusively to its own nationals, it may be asked whether the right 
of supervision over fishing can be extended so far as to include the power 
of refusing access to the sea to all foreign fishing-boats whatever. Such 
a step would, of course, constitute tre most effective means of putting 
down illegal fishing, but it would conflie; with the right of free passage 
which is established for all vessels. This legal conception is! also re- 
flected in the well-known North Sea Fisneries Convention of 1882.9 . 


The treaty law on the subject of tae innccent passage of fishing vessels 
through territorial waters is not extensive. There may be a simple 
statement to the effect that fishing vessels shall be permitted to navigave 
freely within territorial waters"? When such a statement occurs in con- 


% Dec. 27, 1878, Final Protocol ad Arts. 17 and 18 (69 SP, pp. 1270, 1804); Dec. 6, 1891, 
Annex 3 ad Arts. 17 and 18 (83 SP, pp. 588, 055): Feb. 11, 1906, Final Protocol ad Arts. 18 
and 19 (85 Martens, NRG, 2 sér., pp. 30, 83). 

*5 Sept. 14, 1921, Art. 2 (19 LNTS, pp. 13, 41) s Art. 25, ibid., p. 51. 

9? Reprinted in this JOURNAL, Supp., Vol. 24 (7980), pp. 239-247. 

98 Art. 3, par. 2, and Art. 6. 

33 This JOURNAL, Spl. Supp., Vol. 20 (192€), pp. 62, 105. 

19 Denmark-Sweden, July 14, 1899, Art. 3 (104 SF, p. 912); Great Britain-U. S. S. R., 
May 22, 1930, Art. 1 (Great Britain, Treaty Series No. 22 [1930]). The latter uses the 
phrase “will permit such boats to navigate and anchor in all waters contiguous to the 
northern coasts of the U. S. S. R.” 
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nection with the granting of other privileges within territorial waters to 
such fishing vessels it may perhaps be considered as auxiliary to such rights.!?! 
In other treaties the provision is given in such a way as to indicate that it is 
merely a recognition of a preéxisting right which it was the object of the 
negotiators to preserve from any appearance of impairment.! Whatever 
form the statement takes, it is usually accompanied by a requirement for 
the observance of local regulations. ? Some treaties, in specifically allow- 
ing entry under certain’ circumstances only, would appear to deny a general 
right of innocent passage.1 

That fishing vessels may seek shelter within territorial waters seems to com- 
mand general agreement. The arbiters in the North Atlantic Coast Fisher- 
ies case, in that part of their decision which embodied their reasoning, said: 


The Tribunalis of opinion that the provision in the first article of the 
treaty of October 20, 1818, admitting American fishermen to enter cer- 
tain bays or harbor? for shelter, repairs, wood and water, and for no 
other purpose whatever, is an exercise in large measure of those duties of 
hospitality and humanity which all civilised nations impose weerethem- 
selves and expect the perforraance of from others. The enumerated 
purposes for which entry is permitted all relate to the exigencies in 
which those who pursue their perilous calling on the sea may be in- 
volved. The proviso . . . was doubtless due to a recognition by Great 
Britain of what was expected from the humanity and civilization of the 
then leading commercial nation of the world.!™ 


This certainly suggests that the right might exist independently of any 
specific grant. The Russian Government, in discussing the Siberian fishing 
rights of Japan, replied to a query by saying: (As a matter of course, 
Japanese vessels and boats shall, in case of stress at sea, enjoy right of refuge 
at any point of the coast of the U. S. S. R.” 18 

The treaty may state simply that vessels may enter for shelter. That 
opens up difficulties. American lobster smacks operating off Canada used 
to enter every night on the plea that they were seeking shelter.'°° There is 


101 Finland-U. S. S. R., Oct. 21, 1922, Art. 3 (29 LNTS, pp. 197, 207). 

102 France-Great Britain, Nov. 16, 1686, Art. 5 (1 SP, pt. I, p. 423); North Sea Convention, 
May 6, 1882, Art. 2, par. 3 (73 SP, p. 39); Denmark-Great Britain, June 24, 1901, Art. 2, 
par. 3 (94 SP, p. 29). l 

103 In all those cited, except the seventeenth century agreement and the British treaty 
with Soviet Russia. 

. 104 Æg., the Anglo-French channel treaties: Aug. 2, 1839, Arż. 8 (27 SP, pp. 983, 987); May 
24, 1843, Art. 85 (81 SP, pp. 165, 187); Nov. 11, 1867, Art. 32 (57 SP, pp. 8, 22). The Portu- 
gaese-Spanish treaties: Oct. 2, 1885, Art. 6 (77 SP, p. 1181); March 27, 1893, Appendix 6, 
Art. 6 (85 SP, pp. 416, 456). The Finnish-Russian convention regarding the Gulf of Fin- 
land, Sept. 20, 1922, Art. 7 (19 LNTS, pp. 143,152). The Anglo-American treaty of Oct. 20, 
1818, Art. 1 [the renunciatory clause], (8 U. S. Stat. at L., p. 248). 

15 1 Proceedings in the North Atlantic Coast Fisheries Arbitration, p. 91. 

106 Jan, 23, 1928, Annexed Final Protocol, Art. 5 (80 LNTS, pp. 341, 380). 

107 E.g., Great Britain-United States, Oct. 20, 1818, Art. 1 (8 U. S. Stat. at L., p. 248). 

108 Report of the American-Canadian Fisheries Conference, 1918, Foreign Relations, 1918, 
DE. 439, 473. 
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therefore a tendency to define that from which shelter may bé sought. It 
is admitted that the right cannot be usec merely for the convenience of the 
fishery. There must be & present and real danger. One of the first of the 
agreements which furnished a fairly complete definition of the circum- 
stances under which shelter might be sought is the Anglo-French Regula- 
tions of 1843. It provided: : ] 


The fishing boats of the one country shall not approach nearer to any 
part of the coasts of the other country, than the limit of three miles . . . 
except under the following circumstances: 

1. When driven by stress of weather. or by evident damage, to seek 
shelter in the harbours, or within the fishery limits of the other 
country. 

2. When carried within the limits established for the fishery of the 
other country, by contrary winds, by strong tides, or by any other 
cause independert of the will of the master and crew. 

3. When obliged, by contrary winds or tide, to beat up in order to 
reach their fishing ground; and when, from the same cause of con- 
trary wind or tide, they could not, if they remained outside, be able 

o hold on their course to their fishing ground. . . .1% 


Many of the earliest fisneries agreements were concerned with obtaining 
the right of shelter. In the fifteenth century it was a privilege that had to 
be especially bargained for.!? Today it is much more firmly established. 
There seems to be some ground for belizving that it may be enjoyed, even by 
fishing vessels, as of right. 

The conventional law cf fisheries seems to support certain conclusions re- 
garding established international usage. Within certain limits, the coastal 
. state enjoys an exclusive fishery. What those limits are is subject to dis- 


19? May 24, 1843, Art. 85 (31 SP, pp. 162, 157). The convention of Jan. 26, 1826, Art. 5, 
recognized the right of shelter from “stress of weather’ (13 SP, pp. 3, 8. The definition of 
1843 is an amplification of thet of Aug. 2, 1839, Art. 8 (27 SP, pp. 983, 987). It included a 
special provision regarding shelter for herring boats. The provisions of these regulations 
were closely followed by the Spanish-Pcrtuzuese treaties. (For citations see ‘note 104.) 
They added a fourth circumstance, when it was absolutely necessary to gain the nearest port 
of the other Power for provisions. Substantially the same provisions appear in the informal 
Anglo-German agreements of November, 1868, Sec. 2 (14 HCT, p. 1055); December, 1874, 
Sec. 2 (14 HCT, p. 1057); ana July, 1880, Sec. 2 (15 HCT, p. 200). Other conventions con- ' 
taining stipulations regarding shelter are: Finland-U. S. S. R., Sept. 20, 1922, Art. 7 [Fishing 
rights denied. Shelter from ''stress of weazher, fog, ice, or other perils of the sea,’’], (19 
LNTS, pp. 144, 152); Oct. 21, 1922, Art. 3 (Fishing rights granted] (29 LNTS, pp. 197, 207); 
France-Great Britain, April 8, 1904, Art. 2 [At Newfoundland in connection with fishing 
rights], Art. 7 [At the Iles de Los, “anchorage in all weathers.” Fishing rights not granted, 
but other privileges conferred, such as transshipment of goods, taking in provisions, drying of 
nets], (97 SP, p. 31); Germany-Great Britain, July 1, 1890, Art. 12 [At Heligoland. Sameas 
provisions regarding Iles de Los] (82 SF, pp. 35, 47). 

110 E.g., England-France, June 27, 1403 (8 Rymer, Foedera, p. 305); England-Burgundy, 
March 10, 1407 (8 ibid., p. 469); Aug. 4, 1446 (11 ibid., p. 140); Nov. 24, 1467 (11 ibid., 
p. 591); Feb. 24, 1496 (12 <bid., p. 578). Similar provisions are found in: Algeria-France, 
Sept. 29, 1628 (E. Rouard de Card, T'rcstés de la France avec les pays de l'Afrique du nord, 
p. 20); July 7, 1640 (ibid., p. 22). 2 
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agreement. ‘There is considerable support for the conclusion that fishing 
vessels enjoy the right of innocent passage in territorial waters. There is 
even more réason to believe that fishing vessels may of right seek shelter 
within such limits in case of force majeure. Aside from these two possible 
rights, fishing vessels must depend on a specific grant for any privileges they 
may enjoy in territorial waters. . : 


AUXILIARY PRIVILEGES MOST FREQUENTLY GRANTED 


The existing conventional law of fisheries is for the most part concerned 
with special privileges granted by the coastal state to other states within its 
territorial waters. Those privileges most frequently given, in addition to 
the right to fish itself, relate to the use of the shore by fishermen as a base 
for their operations and as a place to dry or cure their catch, to the enjoy- 
ment of commercial privileges, and to the transshipment of supplies and 
catch. For our purposes, it is sufficient to indicate the general trends ob- 
servable in the granting of these privileges. ` 

(1) Use of the Shore. The use of the shore for operations connesté@ with 
fishing is becoming less important. The United States at one time even 
contended that such rights might be established by prescription.“ In the 
past the most notable instance of such rights established by treaty has been 
the Newfoundland privileges of the French and Americans. Now those of 
the former have been abolished 1“ and those of the latter have fallen into dis- 
use. At the present time three things are noticeable in regard to shore 
privileges connected with the exercise of fishing rights. Oneis that the neces- 
sity for them is passing. Dried fish no longer are so important as formerly 
in the market. Present day fishing vessels may themselves carry the equip- 
ment necessary for the quick-freezing of the catch, or they may be accom- 
panied by a factory ship which will take care of the fish as caught. In the 
second place, the opportunity for the exercise of shore rights by visiting 
fishermer is passing. It presupposes a relatively unsettled coast. The 
shore rights which remain are in remote places. They are found in Siberia,’ 
on the Finnish-Russian Arctic coast, *in East Greenland,!* and in Spitz- 


4! At the Falkland Islands. See: Goebel, J. L., The Struggle for the Falkland Islands 
(New Haven, 1927); Reid, H. D., International Servitudes in Law and Practice (Chicago, 
1932), pp. 67-68. 1? Wrance-Great Britain, April 8, 1904, Arts. 1 and 2 (97 SP. p. 31). 

H3 Eg., the Anglo-American treaties provide: “The American Fishermen shall have 
liberty to dry and cure fish in any of the unsettled bays . . . ; but so soon as the same . . . 
shall be settled, it shall not be lawful . . . to dry or cure fish at such settlement, without 2 
previous agreement for that purpose... .” Sept. 3, 1788, Art. 3 (8 U.S. Stat. at L., p. 80). 
Similar conditions appear in: Oct. 20, 1818, Art. 1 (loc. cit., p. 248); "provided that, in so do- 
ing, they do not interfere with the rights of private property, or with British fishermen, in 
ihe peaceable use of any part of the said coast in their occupancy for the same purpose." 
June 5, 1854, Art. 1 (10 loe. cit., p. 1089); May 8, 1871, Art. 18 (17 loc. cii., p. 863). 

ui Japan-U. S. S. R., Jan. 23, 1928 (80 LN'TS, p. 341). 

i5 Oct. 21, 1922 (29 LNTS, p. 197). 

16 Denmark-Norway, July 9, 1924 (120 SP, p. 238). 
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bergen.!" Finally there is a growing tendency to define minutely the rights 
which remain. The detailed provisions of the 1928 convention between 
Japan and the U. S. S. R. illustrate that tren1.!5 They are in striking con- 
trast with the broad terms of the original Newfoundland grants. 

2) Commercial Privileges. Fishing vessels seldom enjoy full commercial 
privileges. Their nature is such thas it would be too difficult to supervise 
them: 


They proceed on no definite voyages, trey clear for no particular ports 
—on the contrary, they enter one harbor after another according to the 
needs of the moment, their movements are not known and cannot be 
watched. It would be impossible to tak2 effective measures for the pre- 
vention of smuggling if the same foreign vessels were allowed to trade as 
well as to fish. 


The early fisheries treaties often contained express stipulations against 
smuggling.?? Hence a state may have trade agreements with another state 
in whose waters it also has fishing privileges, but the two sets of privileges 
may not Be enjoyed by the same vessels at the same time without an express 
provision to that effect.?! It may be, however, exceedingly convenient for 
fishing vessels if they enjov, not necessarily full commercial privileges, but 
only those which would contribute especially to the prosecution of their fish- 
ery. Such privileges are sometimes granted by states through their own 
unilateral action, and sometimes they are provided for by agreements. 
They-may be granted in connection with fishing privileges, or without 


17 Denmark-France-Great Britain-Italy-Japan-Tke Netherlands-Norway-Sweden-United 
States, Feb. 9, 1920 (2 LNTS, pt. I, p. 7). 

13 With its annexes the English text ard the Franch translation occupy 80 LNTS, pp. 
341-399. 

119 From the British Case in 4 Proceedings in the North Atlantic Coast Fisheries Arbitra- 
tion, p. 184. 

120 Great Britain-Spain, Oct. 28, 1790, Art. 4 (1 SP, pt. I, p. 663); Russia-United States, 
April 5/17, 1824, Art. 2 (8 U. S. Stat. at L., p. 302); Great Britain-Russia, Feb. 16/28, 1825, 
Art. 2 (12 SP, p. 38); Morocco-Spain, Nov. 20, 1861, Art. 59 (53 SP, pp. 1089, 1106); Corea- 
Japan, July 25, 1888 Art. 41 (77 SP, pp. 404, 413); ; Belgium-The Netherlands, May 20, 1843, 
Art. 19 (87 SP, pp. 1248, 1281, 1284): 

121 This point was argued before the court in the North Atlantic Coast Fisheries Arbitra- 
tion. It was decided in aceorcance with the principle stated. 1 Proceedings in the North 
Atlantie Coast Fisheries Arbitration, p. 101. A similar question was considered by the 
Halifax Commission. 2 Documents and Proceedings of the Halifax Commission, 1877, 
p. 1585. 

122 E.g., by a Canadian Order in Council of Maren 9, 1915, foreign fishing vessels were per- 
mitted to purchase supplies at any port in British Columbia. (Cong. Rec., 64th Cong.; 1st 
Sess., Vol. 53, part 13, p. 18183.) The Danish laws of April 6, 1898, and Feb. 1, 1899, 
allowed trawling vessels to enter the territorial waters of Iceland and the Faroe Islands to ob- 
tain provisions of coal if their fishing gear was stcwed away. (21 HCT, pp. 352-354). 

123 Great Britain-United States, [Newfoundland! Modus Vivendi, Feb. 15, 1888 (79 SP, p. 
272); France-Great Britain, [Newfcundland] Apri. 8, 1904, Art. 2 (07 SP, p. 31); Treaty re- 
garding Spitzbergen, Feb. 9, 1920, Art. 3 (2 LN' TS, pt. I, p. 7; this JOURNAL, Supp., Vol. 18 
(1924), p. 201); Denmark-Germany, April 10, 1922, annexed Agreement regarding the 
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them. With the development of modern fishing methods, the fisherman 
becomes increasingly able to exist, if necessary, without such privileges, but 
they are a great convenience when they can be enjoyed. A large scale fish- 
ery, such as the British fishery in the White Sea, operating far from home 
would find the ability to obtain fuel and supplies an important right." 


THE PROBLEM OF REGULATION 


A question which runs through the whole body of the conventional law of 
fisheries is that of regulation. What regulations shall there be? By whom 
shall they be made? How shall they be enforced? Even when the treaties 
are concerned with territorial waters, the problem is not absent. . The 
grantee does not want to leave the matter wholly in the hands of the grantor 
lest he use the power to his own advantage and by the skillful enactment of 
regulations and by the even more skillful enforcement of them largely nullify 
the privileges conferred. James Brown Scott, in speaking of the North 
Atlantic fisheries, has well stated the case: » 


Simple as the question seems, it is, nevertheless, very difficult, for 
what is reasonable to one, especially when specizl interests are involved, 
may not be reasonable to the other. Regulations which may be reason- 
able for a shore fishery might appear unreasonable when fishing from 
ships. A regulation designed to preserve an advantage given by the 
use of the shore might operate as a discrimination against a fishery 
wholly conducted from fishing vessels. A regulation prohibiting fishing 
on Sunday might appear reasonable to these residing permanently on 
the shore, whereas a prohibition against Sunday fishing might be a hard- 
ship upon those present upon the coast tor but a limited time, for the 
fish must be caught, if at all, when and as they appear. A prohibition, 
however general, of the use of certain kinds of nets might discriminate 
against a vessel fishery profitably employing nets in the prosecution of 
its industry, whereas line fishery from the shore might be unaffected, 
and the result would.be a diserimination against the foreigner in favor of 
théloealfishermen. These are but a few examples of the hardships and 
discriminations which may result if the question of the reasonableness 
of een is decided by one party to the treaty instead of by common 
accord. 


Flensburg Fjord, Art. 2 (10 LNTS, pp. 78, 255); J apan-U. S. 5. R., Jan. 23, 1928, Final 
Protocol, Sec. 2, par. 3 (80 LNTS, pp. 341, 378). 

124 Great Britain-United States, [Canada] Modus Vivendi, Feb. 15, 1888 (79 SP, p. 272); 
Canada-United States, concurrent action, Feb. 21/Mar. 8, 1918 (Foreign Relations, 1918, 
pp. 452-453); Denmark-Sweden, Dec. 29, 1913, Art. 1, par. 2 (12 Martens, NRG, 3 sér., p. 
112); Portugal-Spain, Oct. 2, 1885, Arts. 6 and 7 [only when forced in] (77 SP, p. 1181), and 
Mar. 27, 1893, annexed regulations, Arts. 6 and 7 [only when forced in] (85 SP, pp. 416, 456); 
Germany-Great Britain, July 1, 1890, Art. 12 [Heligoland] (82 SP, pp. 35, 47); France-Great 
Britain, April 8, 1904, Art. 7 [Iles de Los] (97 SP, pp. 31, 34); Hawaiian Islands, United 
States, Dec. 20, 1849, Art. 7 (9 U.S. Stat. at L., p. 977); Peru-United States, July 26, 1851, 
Art. 12 (10 U.S. Stat. at L., p. 926); the same, July 4, 1857 (11 U. 3. Stat. at L., p. 725); and 
Hawaiian Islands-Norway, July 1, 1852, Art. 7 (Recueil des traités de la Nope p. 275). 

25 Argument of the Honorable Elihu Root, ed. James Brown Scott, World Peace Founda- 
tion, 1912, p. Ivii. 
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The high seas furnish even greater difficulties. Since almost any regulation 
will impinge on the advantages at present enjoyed by some group or. other, 
and since the usual procedure of internationa. negotiation gives any party ` 
to an agreement an absolute veto, progress is <lifficult. 

Thére are two types of regulation involved. The first deals with what ` 
might be called the mechanics of police and administration. It provides for 
the numbering and identification of fishing vessels, for their registration, and: 
for the carriage and production of papers. Ia this class also might be con- 
sidered salvage rules and those maritime regulations which are designed to 
prevent collisions and to avert clashes between fishermen using different 
kinds. of equipment. While agreement even in regard to these matters is not 
easy, they offer less difficulty than those of tke other type. The North Sea 
Convention of 1882 gave a powerful impetus toward their uniform solution. 
Its rules are now in general acceptance along the European Atlantic sea- 
board," and similar provisions appear in other fisheries conventions.!”8 | 

The o£&her type of regulation is that designed to protect the object of the 
fishery from unwise and destructive exploitation. There is a growing feeling 
that regulations of this type must be adopted which will apply to the various 
fisheries as a whole regardless of whether they may in part be prosecuted 
without or within territorial waters. Itis herz, too, that there is the greatest 
difficulty of agreement. 

Many early agreements contained no provisions regarding regulation. 
- This led to trouble and discord, asin the American and French Newfound- 
land fisheries. After almost a century of cispute, the United States and 
Great Britain submitted the matter to arbitration. Following the decision, 
an agreement was accepted in accord with the court's recommendations 
which left the power to regulate the fisheries in British hands but permitted 
the Americans to test the fairness of any particular regulation by referring 
it to a commission established for that purpose. The Anglo-French 1904 
convention settled the controversy as far as France was concerned ' Dy pro- 
viding that French citizens should be subject to the local regulations.?? 

126 Belgium-Denmark-France-Germany-Great Britzin-The Netherlands, May 6, 1882 (73 
SP, p. 39 

D n which are substantially the same as those in the North Sea Treaty are found 
in the treaties between: Denmark-Great Britain, June 24, 1901, Arts. 5-13 (94 SP, p. 29); 
Portugal-Spain, Mar. 27, 1898, Appendix 6, Sec. II (35 SP, pp. 416, 457), and Oct. 2, 1885, 
- Sec. II (77 SP, pp. 1181, 1184); France-Great Britain, May 24, 1843, Arts. 6-15 (31 SP, 
p. 165), and Nov. 11, 1867, Arts. 4-9 (57 SP, p. 8). 

128 Similar provisions regarding the identification c? fishing vessels are found in tke agree- 
ments between: Germany-Lithuania, Jan. 29, 1928, Arts. 5 and 6 (89 LN'TS, pp. 309, 325); 
Germany-Denmark, Jan. 25, 1926, Secs. II and III (44 LNTS, pp. 389, 403); Finland- 
U.S. S. R., Oct. 21, 1922, Art. 6 (29 LNTS, pp. 197. 208); Italy-Serb-Croat-Slovene State, 
Sept. 14, 1921, Chap. IV (19 LNTS, pp. 13, 53); Denmark-Sweden, July 14, 1899, Art. 9 
(104 SP, p. 912); France-Spain, Feb. 18, 1886 [conce-ning the fishery in the Bidassoa], Art. 1 
(77 SP, p. 1078); Belgium-Netherlands, May 20, 1843 [concerning the fishery in the Scheldt), 


Arts. 4-7 (37 SP, pp. 1248, 1281). 
1449 Question One submitted to the Hague Tribunal dealt with the regulation of the fsh- 
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‘When the problem of regulation has been considered, it has been dealt 
with for the most part only when related to territorial waters or to boundary 
or adjacent waters. It has been handled in one of three ways. First, it has 
been solved by expressly leaving it in the hands of the territorial authority. 
This has been modified sometimes by providing that the regulations shall be 
on the same-as-other nations or national treatment standard. That may 
be satisfactory for territorial waters, though it is open to most of the objec- 
tions pointed out by ‘Dr. Scott. Second, the treaty may itself contain the 
regulations. This is more frequently the case in agreements relating to ter- 
ritorial waters *? than in those concerned with the high seas.? In any case 


eries. See the compromis, Jan. 27, 1909, Art. 1 (86 U.S. Stat. at L., p. 2141); the argument 
(Proceedings in the North Atlantic Coast Fisheries Arbitration, Washington, 1912, 12 vels., 
passim); the decision of the court (1 tbid., pp. 73-88); and the subsequent agreement, July 20, 
1912, Art. 1 (37 U.S. Stat. at L., p. 1634; this JOURNAL, Supp., Vol. 7 (1918), p. 42). 

For the provision in regard to the French rights, see the convention of April 8, 1904, Art. 2 
(07 SP, p. 31). f 

130 E.g., the Adriatic agreements between Italy and, first, Austria-Hungary (see*note 45) 
and, later, the Serb-Croat-Slovene State (Arts. 14 and 25; see note 46); the Flensburg Fjord 
(Art. 3) and Bredegrund (Art. 3) agreements (see notes 36 and 37); the Anglo-French con- 
vention of April 8, 1904, Art. 2 (97 SP, p. 31); Belgium-Netherlands, May 20, 1843, annexed 
regulations, Arts. 11 and 12 (87 SP, vp. 1248, 1283); Great Britain-Tunis, July 19, 1875, Art. 
9 (66 SP, p. 93); Portugal-Spain, July 14, 1878, Art. 1 (7 Olivart, Colección de los tratados, 
p. 987); Corea-Japan, Oct. 31, 1903, Art. 2 (101 SP, p. 1032); Albania-Italy, Jan. 20, 1924, 
Art. 18 (44 LNTS, pp. 359, 369); and Germany-Lithuania, Jan. 29, 1928, Art. 10 (89 LNTS, 
pp. 309, 327). 

131 E.g., same-as-other nations treatment is provided for in: Finland-U. S. S. R., Oct. 21, 
1922, Art. 9 (29 LNTS, pp. 197, 209): in regard to certain minor matters: Japan-Russia, 
July 15/28, 1907, Art. 11 (101 SP, p. 453), and Jan. 23, 1928, Arts. 10 and 11 (80 LNTS, 
p.941). E.g., national treatment is provided for in: France-Spain, Jan. 2, 1768, Art. 3 (1 De 
Clereq, p. 95) ; Egypt-Italy, July 14, 1906, Art. 25 (100 SP, pp. 867, 876); Finland-U. S. S. R., 
Oct. 21, 1922, Arts. 1 and 4 (29 LN'TS, pp. 197, 206 ff); Greece-Italy, Nov. 24, 1926, Arts. 1 
and 2 (63 LNTS, p. 91); Japan-Russia, July 15/28, 1907, Arts. 7, 9, and 10 (101 SP, p. 453), 
and Jan. 23, 1928, Arts. 7, 10, and 14 (80 LINTS, p. 341). In some of these agreements the 
principle is given only a limited application. 

332 E.g., fishing is restricted according to the season, the dimensions of the catch, and the 
methods of fishing employed in the Franco-Spanish agreements regarding the Bidassoa (see 
note 26); in the Russo-Roumanian agreements regarding the Danube and Pruth (see note 
31); certain methods of fishing are prohibited in the Spanish-Portuguese agreements regard- 
ing the coastal fisheries (Arts. 3 and 25 in the agreements of Oct. 2, 1885, and Mar. 27, 1893 
—see note 30); the use of certain methods of fishing and their use at certain seasons is regu- 
lated in the Serb-Croat-Slovene-Italian agreement regarding the Adriatic, Sept. 14, 1921, 
Arts. 4-6, 10, 15-20, 28 (19 LNTS, pp. 13, 43); fishing is restricted according to the season, 
the methods of fishing emploved, and the dimensions of the catch in the Dano-Swedish 
agreements of July 14, 1899, Art..2, and Oct. 5, 1907 (see note 41); fishing methods are regu- 
lated in the German-Lithuanian agreement regarding the Kurische Haff, Jan. 29, 1928, An- 
nex A (89 LNTS, pp. 309, 331 ff); fishing methods used by the Germans in fishing on the 
Bredegrund are restricted in the agreement with Denmark of April 10, 1922, Annexed Agree- 
ment (10), Art. 3 (10 LNTS, pp. 78, 259); fishing is restricted according to the season, the 
methods of fishing employed, and the dimensions of the catch in the Dano-German agree- 
meni regarding the Flensburg Fjord of Jan. 25, 1926 (44 LNTS, p. 389). 

133 Regulations which apply primzrily to the high seas are neither so numerous nor so ce- 
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this is rigid and inflexible. The elaborate regulations incorporated in the 
Anglo-French Channel Fisheries Regulations of 1843 illustrate the diff- 
culty.! They are admittedly unscientific, clumsy, and of value only in not 
being observed. Yet the much simplified agreement of 1867 was never put 
into effect.?5 The difficulties of diplomatic negotiation, plus the difficulties 
of obtaining legislative agreement in ‘those countries where it is required, 
make regulation by this method unpromising when applied to a modern large 
scale business such as the fisheries have become in many places. 

The existing body of treaties, however, contains examples of yet a third 
method and that seems to offer she most hope. That is, to entrust the mat- 
ter to experts. From the nature of the problem, detailed fisheries agree- 
ments must be drawn up either directly by persons especially qualified or on 
the -advice of such persons. Most detailed existing agreements are the 
product of expert commissions. These, however, have always been ad hoc 
bodies. There are some recent agreements which *provide for continuing 
commissions which are to act in an advisory capacity while conducting tech- 
nical and scientific studies of the problern.'37 

It has remained for the United States and Canada to provide for a commis- 
sion which will combine those two functions with the power to make and 
change regulations within certain limits as seem to it best to meet the needs 


tailed: the size of mesh and fittings of nets (Arts. 16-23, 28, 37, 41-48), the season for oyster 


fishing (Art. 45), and the size of the cysters taken (Art. 48), were regulated in the Franco- 
British agreement regarding the channel fisheries of May 24, 1843, the oyster fishing was to 
have been regulated by the agreement of Nov. 11, 1867 (Art. 11), and was regulated by the 
agreement of Sept. 29, 1923 (see note 43); pelagic sealing -n the waters of the North Pacific 
was regulated by a convention between Great Britain, Japan, Russia, and the United States, 
July 7, 1911 (87 U. S. Stat. at L., p. 1542; this JOURNAL, Supp., Vol. 5 (1911), p. 267); a 
closed season for halibut is established in the American-Canadian conventions of Mar. 2, 
1923, and May 9, 1930 (see note 51). In the latter, provision was made for possible regula- 
tion of a more extensive nature; plaice and flourder fishing in the Baltic is regulated in re- 
gard to methods and localities of fishing, the seasons, and the dimensions of the catch in the 
agreement between Denmark, Danzig, Germany, Poland. and Sweden, Dec. 17, 1929 (115 
LNTS, p. 93). 134 May 24, 1843 (31 SP, p. 165). 

135 See Report of the Commissioners appcinted to inquire into the Sea Fisheries of the 
United Kingdom, Vol. I, p. Ixxiv. Parl. P. 1866 (3596), xvii, 571. 

138 No day was ever fixed by the French and British Governments in accordance with Art. 
39 for the coming into operation of the conventian. See €1 & 32 Vict., c. 45, and the Notifi- 
cation regarding the Delay in Carrying out the Fishery Convention with France of Novem- 
ber 11, 1867, Feb. 6, 1869 (65 SP, p. 1218). 

131 E.g., Italy-Serb-Croat-Slovene State, Sept. 14, 1921, Chap. VI [Scientific Committee 
for Phvsico-biological Research in the Adriatic], Chap. VII [Permanent Fisheries Commis- 
sion], (19 LNTS, p. 18 ff.); Germany-U. S. S. R., Oct. 12, 1925, Agreement IV, Art. 13 [pro- 
vides for a joint scientific inquiry irto the biology of useful fish], (53 LN'TS, pp. 7, 133); 
Mexico-United States, Dec. 23, 1925. Sec. ITI (44 U. S. Stat. at L., p. 2358; this JOURNAL, 
Supp., Vol. 20 (1926), p. 110). In this connection there should be mentioned such quasi- 
publie organizations as Le conseil permanent internationa; pour l'exzploration de la mer, which, 
with governmental coöperation, carries on scientific investigations regarding fisheries, par- 
ticularly those of the North Sea, and the North American Council on Fishery Investigations. 
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of the fishery.“ The original treaty contained but one regulation—that for 
a closed season. It provided for a commission which had scientific and ad- 
visory powers. After careful work and investigation, that commission rec- 
ommended certain measures it felt to be necessary for the preservation of the 
fishery.°® Another treaty was. therefore, negotiated. It modified the«lates 
of the closed season in accordaice with the recommendation of the commis- 
sion. It continued the commission. In addition it provided: 


The high contracting parties agree that for the purposes of protecting 
and conserving the halibut fishery of the Northern Pacific Ocean and 
Bering Sea, the Internaticnal Fisheries Commission, with the approval 
of the President of the Urited States of America and of the Governor- 
General of the Dominion of Canada, may, in respect of the nationals and 
inhabitants and fishing vessels and boats of the United States of America 
and of the Dominion of Canada, from time to time, 

(a) divide the cgnvention waters into areas; 

(b) limit the catch of halibut to be taken from each area; 

(c) 2E the size and character of halibut fishing appliances to þe used 

therein; 

(d) make such regulaticns for the collection of statisties of the catch 
of halibut including the licensing and clearance of vessels, as will 
enable the Internat:onal Fisheries Commission to determine the 
condition and trend of the halibut fishery by banks and areas, as 
a proper basis for protecting and conserving the fishery; 

(e) close to all halibut fishing such portion or portions of an area or 
areas, as the Internetional Fisheries Commission find to be popu- 
lated by small, immature halibut.!4? 


This seems to furnish a technique for the regulation of the fisheries which con- 
tains possibilities of application on a much wider scale. 


THE PROELEM OF ENFORCEMENT 


The question of enforcement remains. It involves the twofold problem 
of the police of the fisheries and the trial of offenders. When the area con- 
cerned lies within the jurisdiction of a given state, the enforcement of the 
provisions of the agreement would normally belong to that state. Some- 
times itis specifically so provided." Any other arrangement is exceptional. 


188 Canada-United States, March 2, 1923, and May 9, 1980. See note 51. 

13? See note 49. 

140 Art. 3. Acting under these powers, the commission has drawn up new regulaticns. 
U. S. Daily, Jan. 11, 1933, p. 6. 

41 Belgium-Netherlands, May 20, 1£43, Annexed Regulations— Fisheries and Commerce in 
Fish, Art. 20 (87 SP, pp. 1248, 1281, 1284); Denmark-Sweden, July 14, 1899, Protocol (104 
SP, p. 915); Roumania-Russia, Oct. 16/29, 1907, Art. 13 (101 SP, p. 569); the same, Feb. 
9/22, 1901, Art. 12 (30 Martens, NRG. 2 sér., p. 487); Great Britain-United States, April 11, 
1908, Art. 3 (85 U.S. Stat. at L., p. 2000; this JOURNAL, Supp., Vol. 2 (1908), p. 322); Italy- 
Serb-Croat-Slovene State, Sept. 14, 1821, Chap. V (19 LNTS, p. 13); Finland-U. 8. S. R., 
Oct. 21, 1922, Art. 8 (29 LNTS, pp. 197, 208}; Germany-Lithuania, Jan. 29, 1928, Art. 2 
(89 LNTS, p. 309). 

142 France-Spain, March 31, 1859, Art. 15 ff, [This provides for special officers. The ar- 
rangement was continued in later agreements. See note 26], (50 SP, p. 1006); Denmark- 
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In conventions regarding boundary waters there are sometimes provisions 
for the exchange of offenders for trial within their own state“ Agreements 
which apply to the high seas have generally provided for patrol by vessels of 
all the states signatory to the treaty. The state of an offender is to be noti- 
fied ðf infractions. When the offensejs serious enough, any patrolling vessel - 
possesses the right of arrest. The offender is then to be given to the state 
whose citizen he is for trial and punishment. The parjy making the arrest is 
io coóperate by furnishing evidence and witnesses.“ This last has some- 
times given rise to difficulties which, in the case of the North Sea agreement, 
has resulted in special supplementary accords. 5 Some treaties contain pro- 
visions for the settlement of minor disputes on the spot by officials of the 
patrolling cruisers.“* So far this is the only method of enforcement applied 
to fishery agreements. 


Germany, April 10, 1922, Agreement regarding common fishery rights in the Flensburg 
Fjord, Art. 5 Permission to examine suspected offenders within that part of the territorial 
waters of the other country where the nationals of both countries are entitled to carry on 
fishing], (10 LNTS, pp. 73, 255); Germany-Lithuania, Jan. 29, 1928, Art. 8 [Permits pursuit 
within the jurisdiction of the other state in order to establish the identity of the offenders], 
(89 LNTS, p. 309). Former fishery agreements between Japan and Corea made special 
provisions consistent with the special privileges enjoyed by the former. See the agreements 
of: July 27, 1883 (74 SP, p. 151); Nov. 12, 1889, Art. 11 (81 SP, p. 261); Oct. 31, 1908 (101 
SP, p. 1032). i 

148 France-Spain, March 31, 1859, Art. 26 (50 SP, p. 1006. This provision was repeated in 
later agreements. See note 26); Portugal-Spain, Oct. 2, 1885, Art. 8 (77 SP, p. 1181); 
Portugal-Spain, Mar. 27, 1893, Appendix No. 6, Art. 8 (£5 SP, pp. 416, 455, 457); Denmark- 
‘Germany, April 10, 1922, Agreement regarding common fishery rights in the Flensburg 
Fjord, Art. 5 (10 LNTS, pp. 78, 255); Germany-Lithuania, Jan. 29, 1928, Art. 9 (89 LNTS, 
pp. 309, 326). 

144 France-Great Britain, May 24, 1843, Arts. 63-65 (31 SP, pp. 165, 179) ; Convention for 
reguiating the North Sea Fisheries, May 6, 1882, Arts. 26-30 (73 SP, pp. 39, 45); Portugal- 
Spain, Oct. 2, 1885, Art. 27 (77 SP, pp. 1181, 1187) ; Convention respecting the liquor traffic 
among fishermen in the North Sea, Nov. 16, 1887, Arts. 5-7 (79 SP, p. 894); Great Britain- 
United States, June 15, 1891, Art. 3 [Fur-sea] modus vivendi], (1 Malloy, p. 743); the same, 
April 18, 1892, Art. 3 (27 U. S. Stat. at L., p. 952}; Portvgal-Spain, Mar. 27, 1893, Appendix 
No. 6, Art. 27 (85 SP, pp. 416, 455, 450); Ruesia-United States, May 4/April 22, 1894, Arts. 
2 and 3 [Fur-seal agreement], (28 U. S. Stat. at L., p. 1202); Denmark-Great Britain, June 24, 
1901, Arts. 26-87 (94 SP, p. 29); Great Britain-United States, Feb. 7, 1911, Art. 1 [Fur-seal 
treaty], (37 U. S. Stat. at L., p. 1538; this JougNAr, Supp., Vol. 6 (1912), p. 162); Great 
Britain-Japan-Russia-United States, July 7, 1911, Art. 1 (87 U. S. Stat. at L., p. 1542; this 
JOURNAL, Supp., Vol. 5 (1911), p. 267); Canada-United States, Mar. 2, 1923, Art. 2, and 
May 9, 1930, Art. 2 (see note 51). See also: Denmark-Sweden, July 14, 1899, Art. 8 (Viola~ 
tions outside territorial waters to be punished in the country to which the boat of the guilty 
party belongs), (104 SP, p. 912); Finland-U. S. S. R., Sept. 20, 1922, Art. 6 (Any claims for 
compensation in consequence of infractions of the convention may be brought before the 
courts of the state in which the accused party is resident), (19 LNTS, pp. 148, 151). 

145 Belgium-Great Britain, May 2, 1891 (18 Martens, NRG, 2 sér., p. 179); Great Britain- 
The Netherlands, April 26, 1902 (95 SP, p. 107). 

146 France-Great Britain, May 24, 1843, Art. 66 (31 SP, p. 165); Convention for regulating 
the North Sea Fisheries, May 6, 1882, Art. 33 (73 SP, p. 39); Portugal-Spain, Oct. 2, 1885, 
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If any conclusion is to be drawn frcm the consideration of the heterogene- 
ous mass of the conventional law of fisheries as it stands, it is that the prob- 
lem cannot be satisfactorily handled on the basis of the old concept of terri- 
torial waters. The fish themselves ignore such limits. If their exploitation 
is to be effectively regulated, then so must man. The difficulties qf the 
Codification Conference were to be expected when it attempted to fix limits 
without adequate regard for the purposes for which those limits were 
designed. d 


Art. 28 (77 SP, p. 1181); the same, Mar. 27, 1893, Appendix No. 6, „Art. 28 (85 SP, pp. 416, 
455, 459); Denmark-Great Britain, June 24, 1901, Art. 33 (64 SP, p. 29). 
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EDITORIAL COMMENT - 


> LOOKING TOWARDS THE ARBITRATION OF THE DISPUTE 
OVER THE CHACO BOREAL 

Both states now at war over the Chaco Boreal haye frequently professed 
a readiness to accept arbitration as a mesas of final adjustment of their 
controversy. They have been unable, however, to agree as to the precise 
issue to be arbitrated; they have been far apart in regard to the scope or 
content of the area to which the title should be adjudicated. Nor have they 
found accord as to tests that should be applied in determining the better 
claim, or concerning the disposition of miitary forces pending an arbitral 
award or in relation to an arrangement fcr one. Numerous proposals for 
arbitration that have come from abroad rave embraced terms that have 
failed $o produce agreement. The recent report of the Chaco Commission 
of the League of Nations, submitted to the Council on May 9, 1934, tells the 
story of failure.! 

In the bitterness of armed conflict, agreement between opposing belliger- 
ents on such basic matters is obviously difficult of attainment. That 
difficulty is, moreover, greatly enhanced by the fear of those in governmental 
control lest acceptance of particular terms of adjustment be regarded at home 
as a surrender of solid claims worthy oi faithful support. Responsible 
statesmen of either belligerent cannot be expected to make what they regard 
as personally, if not nationally, suizidal blunders in an effort to reach accord. 
They ean afford to make substantial concessicns as to a scheme of arbitration 
cr a temporary disposition of military forees only when an impartial and 
competent outside body, after fullest investigation and hearing, so decrees 
or so advises, or when the sheer power of an adversary yields no alternative. 
Otherwise they may well acknowledge their impotence to pay the price re- 
quired for a judicial settlement. Latin American boundary disputes have 
porne ample witness to the truth of this statement. Arbitral awards have 
at times destroyed obstacles to agreement that diplomats have previously 
found it impossible to hew down, and yet which they were willing enough 
to see removed from the horizon. In the light of such conditions, the in- 
quiry suggests itself whether a practieab.e and hence not unwelcome means 
of securing a basis of arbitral accord between Bolivia and Paraguay may not 
be available by recourse to a process that does not demand of either republic 
those serious initial concessions that seemingly frustrate attempts to 
conclude an agreement necessary for such an adjustment. 


1 League of Nations, Doc. C. 154. M. 64. 1984. VII; this JOURNAL, Supplement, p. 137. 
See also Minutes of the Seventy-Second (Extraorzinzry) Session of the Council, May 15 and 
May 20, 1933, “Dispute between Bclivia anc Paraguay," League of Nations, Official 
Journal, 1933, 749-789. 
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The effective obstacle is not removed when an outside state or body or 
group, with lofty purpose and mediatory instincts, proposes a plan or basis 
of arbitration that calls for an agreement embodying important concessions 
by either of the contestants. The merit of such a plan may, and is likely to 
be, rendered abortive by the character of what is involved in order to produce 
acquiescence. It may be greatly doubted whether mediation, in so far as it 
marks the effort to reconcile differences by demanding special sacrifices by 
the opposing states, ‘offers, under the circumstances, a peace-producing 
remedy. What at the moment seems to be needed is not a strong diplomatic 
or mediatory recommendation to yield national pretensions, but rather a 
judicial and non-mediatory and non-diplomatic opinion indicating that a 
particular stand or term on which willingness to arbitrate is conditioned, is 
unreasonable or inequitable or even without a solid foundation in law. 

It is not unreasonable for either contestant in the Chaco conflict to assert 
that its major contentions as to conditions of arbitration should not be sur- 
rendered save as a result of such a conclusion from an impartial and authori- 
tative source. Such a stand implies no unwillingness to have recourse to 
arbitration, but simply unwillingness to assent to a scheme of adjustment 
where the issues are so framed as to cut off opportunity to defend or main- 
tain a particular contention, or to accept a military situation where during 
the process of adjudication a contestant believes itself placed in a relatively 
disadvantageous position. To state the proposition in simpler fashion— 
the final solution of the controversy over the Chaco Boreal is indissolubly 
associated with the terms of any accepted plan of arbitral settlement. 
Neither contestant may regard it as safe or reasonable to accept under mere 
diplomatic or mediatory pressure such terms as will in its judgment under- 
mine its contentions in a final adjudication or impair its military position in 
the intervening period. This is the crux of the problem. Every outside 
entity professing concern over the amicable adjustment of the controversy 
must take cognizance of it. The neutral Powers as well as the League of 
Nations'are not necessarily at the end of their tether because they have here- 
tofore failed to do so. ' 

The proposals for adjustment heretofore emanating from foreign sources 
have greatly varied in point of character and scope. Without attempting 
to marshal their distinctive features, it suffices to observe that those which 
have provided for the broadest use of an arbitral tribunal have failed to go 
the whole way, as by arranging an adjudication on all of the issues between 
the states at variance, embracing, for example, questions concerning what 
areas should be involved, what tests should be applied, what disposition 
should be made of military forces, and also what should be the rela- 
tion, in point of time, of the cessation of hostilities or an armistice, to the 
arrangement to arbitrate... Again, the proposals for arbitral settlement of 
largest scope have not only demanded the sacrifice of major national preten- 
sions, but also have called for the entrusting to an outside body the exercise 
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of powers which might be deemed by either contestant to be contrary 
to its own fundamental law.? No proposals thus far seen have been barren 
of provisions demanding those initial sacrifices which have heretófore proved 
to be, and still remain, an insuperable obstacle to accord. Finally, when it 
has been proposed that the advice of an international tribunal be taken, it 
has ict been planned to consult suck a body on all of the issues involved.‘ : 
In general, proposals along the traditional mediatory line have resulted in a 
series of natural failures. . 

In order to find a better procedure at the present hour, it is necessary to 
scrutinize the issues now understood to exist between the two republics in 
relation to the matter of an arbitral adjustment. The recent report of the. 
Chaco Commission of the League of Nations sheds light on this point. 

It is understood to be contended by Paraguay that the final cessation of 
hostilities should be conditioned upon adequate guarantees of security; that 
state has manifested great reluctance to agree to an armistice to allow of 
negotiations, fearing that a mere suspension of hostilities would operate in 
favor of its adversary.’ As to the settlement of the substantive question, 
the Government of that country has been opposed “to any immediate dis- 
cussions of the bases of an arbitration agreement,” holding that not until 
after the cessation of hostilities would it be possible to consider a legal deci- 
sion, or even a direct agreement. The same republic has, moreover, been 
opposed to attempts to divide the Chaco Boreal into zones which would, in 
its Judgment, be a division disregardful of its geographical and historical 
unity which it is contended that any legal sett/ement should respect. 

Bolivia asserts that the question to be settled by arbitration should be 
solved in accordance with the principles of the declarations of the American 


2 There is an obvious distinction between conferring upon an arbitral tribunal power to 
determine whether, in case of disagreement between the parties, the issue between them is 
one which they have agreed to arbitrate, and delegating to such a body power to decide what, 
in the absence of previous agreement, shall be arbitrated. See, in this connection,’ minority 
report by Mr. Root (for himself and Messrs. Cullom and Burton) from the Senate Committee 
on ForeignRelations, Aug. 18, 1911, in relation to proposed general arbitration treaties, with 
Great Britain and France, Senate Doc. No. 98, 62d Cong., Ist Sess., 9-10. 

3 The writer has not seen the text of the proposal referred to in an Associated Press des- 
patch from Buenos Aires of Aug. 31, 1934, as having been made by Argentina, Brazil and the 
United States. 

4 This is understood to have been the case with respect to the so-called Mendoza Act of 
Feb. 2, 1933. It is not understood that the question touching the relationship of the cessa- 
tion of hostilities or armistice to an agreement to arbitrate was to be embraced in the matters 
on which, in ease of difficulty, the Permanent Court of International Justice, might be asked 
for an advisory opinion. See, in this connection, Report of the Chaco Commission, tbid, 
p. 29 (Supplement to this JOURNAL, p. 171). 

5 See, however, Associated Press despatch of Aug. 31, 1034, referring to an acceptance by 
Paraguay of a proposal from Argentina, Brazil and the United States for a cessation of hostil- 
ities while terms of peace should be under discussion. 

5 See Report of the Chaco Commission, pp. 35—42 (Bünalsinent to this JOURNAL, pp. 179— 
188). 
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nations of August 3, 1932, and that the award should apply the principle of 
the uti possidetis juris of 1810; that the territory in controversy should be 
awarded to the country possessed of the better titles, validity being denied 
to acts of enforced occupation, that is, should include the so-called “Hayes 
Zone" and be bounded by longitudinal and latitudinal limits which are 
e 
specified. It also contends that wheh an agreement has been reached on 
these-points, consideration should be given to such cognate questions as the 
details of an armistied, the body to be entrusted with arbitration, and the 
exchange of prisoners. 

Briefly, one party appears to desire the conclusion of a treaty of security 
and peace, the settlement of the substantive question being postponed until 
later. Its adversary, on the other hand, urges the necessity of concluding 
an agreement on the substantive question, the security clauses, which might 
be negotiated simultaneously with such agreement, being regarded as a cor- 
ollary. It will thus beseen that the solution of the territorial controversy 
is bound up in that also of one of an essential military character touching the 
extent to which either belligerent may fairly, even in the course of steps 
looking to amicable adjustment, utilize benefits derived from military 

achievements effected.since the outbreak of the war." 
. -.ltis suggested by the writer that as a means of effecting accord concerning 
an arbitration, the terms on which either republic conditions its readiness to 
accept such form of adjustmen; should be submitted to a competent interna- 
tional body of jurists for an advisory opinion. This simple proposal may 
appear to call for brief explanation. In the first place, the agreement req- 
uisite for the attaining of such an opinion would probably not demand & 
formal treaty between the contracting parties, if the arrangement imposed 
no legal obligation to accept the advice to be given. As an incident in the 
preliminary procedure involved in the termination of & war, it is probable 
that it dould be consummated by executive agreement, and hence perfected 
in d ordai as might be the case with an arrangement for an armistice. 
As no légal obligation to accept the results of the opinion would burden 
either side, recourse to the aid of the hdvisory body would be free from dif- 
ficulties to be anticipated or encountered were the attempt made by vreaty 
to clothe a tribunal with power to decide what should be adjudicated. Nev- 
ertheless, the value, and possibly also the influence of the advisory cpinion 
would not for that reason be necessarily diminished. If it came from an 
authoritative and impartial and competent source, expressing the views of 
judges rather than of diplomats or statesmen, it would serve to reveal the 
inequitableness of what was inequitable, and the weakness of what lacked 
strength. Its great value would lie in the freedom which it gave to the 


a See Report of the Chaco Commission, p. 49 (Supplement to this JOURNAL, p. 186). 

? Tt should be observed also that the Paraguayan Government has sought to have incor- 
porated in a treaty of peace an arrangement for an investigation, under the auspices of the 
League of Nations, into the responsibility for the origin of the war. 
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advocates of untenable positions to abandcn the same without being 
charged with unfaithfulness to the interests of their country. Thus in 
reality to à group of judges, rather than to the representatives of foreign 
offices, could be aseribed the yielding of concessions productive of the bases 
of arbitral accord. By such process neither party would be obliged at the 
outset to modify its stand concerning what should or should not be arbi- 
trated; and no claim in that regard would be denounced by the tribunal as 
untenable until the claimant had exhausted the fullest'opportunity to estab- 
lish its position. | 

In view of the nature of the issue touching the relationship in point of time 
between an agreement to arbitrate &nd the cessation of hostilities, it is con- 
ceivable that the agreement calling for an advisory opinion might need to be 
made even prior to an armistice. That would not be an insurmountable 
difficulty. Agreements between belligerents in the course of their conflict 
are not infrequent; and if the republics now at vartance could not be per- 
suaded_ to accept an armistice during the period of seeking an advisory 
opinion, that circumstance would not necessarily render ineffectual the 
procedure here contemplated.? 

The.enquiry before the advisory body would not necessarily involve, and 
should be kept apart from, an adjudication on the merits of the case. Ip. 
would probably not call for the production or examination of evidence of 
title to be relied upon by either party. The function of the tribunal would 
somewhat resemble that of a domestic court when passing upon contentions 
set up in a demurrer; for the hearing or adjudication would be for the pur- 
pose of determining whether, admitting allegations of fact to be true, the 
relevant law supported particular claims touching the scope of what should 
be arbitrated or the character of tests to be applied by the tribunal, or the 
implications to be derived from military achievements. It may be observed 
parenthetically that with both Paraguay anc Bolivia alive to the exact 


8 [t is not sought to be intimated that an agreement for an advisory opinion should precede 
an armistice, but simply that a cessation of hostilities, however much to be desired at all 
times, would not be a legal prerequisite to the consummation and performance of an ap- 
propriate arrangement for such opinion. 

It will be borne in mind that an armistice refers both to an agreement between belligerents 
and to the condition of affairs prevailing during the life of the compact (U. S. Army, Rules 
of Land Warfare, 1917, Nos. 256a-275). See Hall, International Law, Higgins’ 7th ed., 
§ 192, p. 585. 

According to an Associated Press despatch of Aug. 31, 1934: “Paraguay accepted and 
Bolivia was considering today the proposal made by Argentina, Brazil and the United States 
for cessation of hostilities while terms for peace were discussed at Buenos Aires." 

? Jt may here be noted that the draft treaty submitted by the Chaco Commission of the 
League of Nations to the Council of that body for the acceptance of the states at variance 
went to the other extreme, and contemplated no cessation of hostilities until twenty-four 
hours after the entry into force of the arrangement, which was to be ratified according to the 
constitutional law of the two states and to enter into force twelve hours “after its ratifica- 
tion by both countries.” 
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nature of their respective claims, adequate presentation and development 
of their contentions as to the appropriate basis of an arbitration could be 
quickly made, and fairly disposed of in. a relatively brief space of time. 
Ninety days from the conclusion of an agreement to employ such a procedure 
might suffice for the production of a desired opinion, The matter ob time 
might, however, play so important a part as to be decisive of the choice of 
the tribunal to which recourse for an opinion should be had; and it might 
even serve to cause a preference for a body other than the Permanent Court 
of International Justice if an appreciable saving of time could so be ef- 
fected. In such event the competence of the body whose advice was to be 
sought should of course be unassailable with respect not only to loftiness of 
character, but also to familiarity with that portion of the body of the law of 
nations that pertains in a special.degree to the acquisition and retention of 
rights of sovereignty, and to the solution of differences when those rights 
are challenged in the cdurse of boundary disputes. 

By way of summary, it is suggested, for the reasons above set forth, that 
the main issues as to the terms of arbitration embracing the several conten- 
tions of the opposing states be referred to an appropriate international 
tribunal for an advisory opinion designed to indicate what conditions should, 
under the circumstances, be regarded as unreasonable barriers, and, con- 
versely, what concessions for the sake of an arbitral adjustment might fairly 
be demanded by either state from its adversary. Recourse to such a pro- 
cedure would involve no double arbitration. It would call for no initial 
sacrifice by either republic of any serious pretension. Finally, it would 
beget a juridical conclusion which, if followed, should remove obstacles that 
have heretofore completely thwarted any ER settlement. The con- 
testant whose assertions as to the terms of such a settlement fared badly at 
the hands of the advisory body would still have the solid assurance that in 
proceeding with an arbitration it had lost no advantage which it should have 
retained} and that the terms prescribed for the final settlement did not im- 
pair essential rights. Such a conviction would, it is believed, encourage 
both parties to accept the full benefits of the advisory opinion despite the 
absence. of a legal obligation to do so. Moreover, that encouragement 
would be strengthened by the realization that failure to concede what the 
advisory tribunal required for the sake'of an adjustment might inspire wide 
condemnation. 

It is accordingly suggested that anv organization or state or group of 
states not participating in the existing conflict, and which professes a real 
interest in the renewal of peace in South America, should smooth the way 
for the states at variance to seek through an advisory opinion of an appropri- 
ate international tribunal the terms on which recourse to arbitration should 
be had. Such a body might prove to be “the repairer of the breach, the 
restorer of paths to dwell in." 

CHARLES CHENEY HYDE 
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THE CHACO DISFUTE . 


At the time of our last editorial! several more or less distinct bodies had been 
attempting to stem the tide of war in the Chaco Boreal. The Council of the 
League of Nations had, under Article 4, been admonishing the belligerents as 
to tffeir obligations but was deferring to the action of American mediators 
then actively engaged in trying to bring about an armistice and arbitration. 
Neither of the parties had brought the dispute before the League under the 
Covenant, although each had protested from time to time to the Council 
concerning certain “acts of aggression" while professing a desire for peace. 
The nineteen American nations had also made representations and issued 
their famous declaration of August 3, 1932. The four neighboring countries, 
Argentina, Brazil, Chile and Peru, had offered their good offices and con- 
eiliatory efforts to the belligerents in conjunction with the Commission of 
Neutrals. The Commission of Neutrals (United States, Uruguay, Colom- 
bia, Cuba and Mexico) was at the time continuing its efforts toward peace. 
In id@ntie notes to the parties (September 22), it said: “That one country 
should continue the struggle when the other desires to put an end to hostili- 
ties will mean that it is using force as an instrument of its national policies 
. . . which is absolutely contrary to the declaration of the American nations 
of the 3d of August last, a declaration which was accepted by Paraguay and 
Bolivia." The commission appealed to the combatants to accept a non- 


r 
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conditional termination of hostilities and the immediate initiation of negotia- ~ 


tions for a settlement by arbitration without reservations. If accepted, thé 
commission would send a delegation to the Chaco to report any violation of 
the agreement, declare the violator to be the aggressor, and suggest that the 
American nations sever diplomatic and consular relations with it.? 

On the next day (September 23) the Counci of the League of Nations dis- 
cussed the Chaco dispute on the basis that the Covenant was the only treaty 
binding both parties to settle the dispute without recourse to arnis. The 
Council decided to ask the American Republies for information and to ap- 
point a Committee of Three to study.and follow the matter closely, From 
then on the Council took an increasingly active interest in the dispute. At 
periodic sessions it dis¢ussed the dispute and impressed the representatives of 
Bolivia and Paraguay at the Council table with the Couneil’s desire for 
peace. The Council emphasized the desirability of an immediate truce and 
the separation of the armies in the field urder the supervision of a neutral 
commission on the spot. 

As none of its earlier proposals had been accepted by either party, the 
Washington commission, on December 15, 1932, telegraphed the Council the 
details of its last proposal, namely, an agreernent whereby the belligerents 
were to withdraw their forces to stated lines to be verified by a military com- 
mission, reduce their forces to peace-time strength, and police the Chaco 


1 See this JOURNAL, October, 1932, Vo:. 25, page 796. 
2 Note of Commission of Neutrals to Argentina, Nov. 4, 1932. 
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separately. The legal rights or positicns of the parties were not to be af- 
fected in any way. Fifteen days after ratification, negotiations for arbitra- 
tion were to begin. If they failed within four months to agree on the area to 
be arbitrated, this question was to be submitted to experts named by three 
geographical societies, whose decision on the area should be final; one month 
thereafter, the arbitral tribunal was to determine the boundary within this 
area.’ In case of failure to agree on the tribunal, the Permanent Court was 
to take jurisdiction. "The Commission of Neutrals, the Council, as well as 
the individual governments represented on the Council, all brought pressure 
to bear on the belligerents to accept this proposal. It appears that the 
League's new broadcasting station was first used for this purpose. The 
proposal was also approved by the other American republics. 

The replies of the belligerents being unacceptable, the commission advised 
the Council, December 21, that it had now asked the A.B.C.P. countries 
what steps they would sfiggest to prevent bloodshed, adding the hint that the 
commission believed that American nations could preserve peace jp this 
hemisphere. The parties also indicated to the Council that they preferred 
to have any action by it postponed. This view was adopted at the Council's 
meeting of February 3, 1933. The chairman of the Committee of Three, 
Najero of Mexico, said, “I can not help thinking that if there were sufficient 
good will and if both parties were ready to accept an impartial decision, the 
dispute could be settled without loss of life." 

Meanwhile, the A.B.C.P. countries were in touch with the belligerents and 
busy formulating a new proposal (called the Act of Mendoza) which, with the 
approval of the Washington commission, was finally presented on February 
24. This plan provided: (1) all Chaco questions to be arbitrated, any differ- 
ence in determining the zone or submitting any particular point to be re- 
ferred to the Hague Court for an advisory opinion; (2) hostilities to be de- 
elared at an end; (3) Bolivia to withdraw to Ballivian and Roboré, and 
Paraguay to the Paraguay River; (4) efectives to be reduced. Both coun- 
tries raised objections. Upon urgent appeals Paraguay withdrew hers, but 
Bolivia, resenting such pressure, refused to do so. She desired to lay down 
certain restricting principles as to arbitration, to include the zone of the 
Hayes Award, to bound the disputed area by the Paraguay River, Pileomayo 
River, North Latitude 21° and West Longitude 59° 55’, and to make the 
presidents of the Supreme Courts of all the American nations the arbitrators. 

The dispute now took a differentturn. Great Britain, seconded by France, 
suggested to the Council a study of preventing the export of arms to Para- 
guay and Bolivia under Article 11 of the Covenant, which resulted in putting 
the dispute on the agenda under that article instead of Article 4, as there- 
tofore. Subsequently, on May 10, 1933, Paraguay formally declared war 
on Bolivia in order to prevent, as she advised the Council, the transit of 
arms and supplies through or by neighboring countries. Her idea was that 
the Pact of Paris, to which she was a party, outlawed “war” but not “force.” 
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Bolivia protested the declaration of war to the Council, urging the penalties 
of Article 16 for violating the Covenant. The Committee of Three, on May 
11, telegraphed Bolivia and Paraguay as to whether they would accept arbi- 
tration of all questions to be arbitrated as well as the substance of those 
questions. Neither belligerent accepted. The Council took time for fur- 
ther consideration. On May 20 the' Comrnittee of Three reported to the 
Council the failure of American mediation, and urged the earlier plan of 
sending a League commission to the spot (as suggestell by Spain six months 
earlier)—(1) to negotiate a cessation of hostilitiss; (2) to obtain an agreement 
for submitting the dispute to arbitration; (€) to keep the Council informed, 
and at its request, to investigate any phase of the dispute. Led by the 
Spanish delegate, members intimated that ;he League's obligation to solve 
' the conflict had been blocked because of other mediators in the field, includ- 
ing non-members of the League. 

After considerable discussion and negotiation with the parties, during 
which they stated their different claims and positions, the Committee of 
Three e finally*reported to the Council, on July 3, that both parties agreed to 
the dispatch of the Chaco Commission, which would do the best it could on 
the spot to bring about a settlement of the dispute along the lines of the May 
20th report, although the parties widely disegreed as to methods and princi- 
ples. Asa compromise, it was also agreed that the committee should begin 
negotiations simultaneously at Geneva for suspension of hostilities and an 
agreement as to arbitration pending the arrivàl of the Chaco Commission. 
The Council adopted the report of the committee. 

During the following weeks, while the Chaco Commission was being con- 
stituted, the belligerents made charges and counter-charges of military activi- 
ties on the front inconsistent with the “moral armistice,” which threatened to 
wreck the carrying out of the Couneil's plan. Paraguay withdrew its com- | 
plete approval of the plan and declined to entar into the proposed negotia- 
tions, and Bolivia insisted that an arbitration agreement should be negoti- 
ated before the cessation of hostilities, otherwise she would reconsider the 
matter of the Chaco Commission. Meanwhile, the Council admonished 
purely defensive tactics in the field. 

On July 26 both belligerents notified the Council that their governments 
had agreed to ask the neighboring countries tc act as the mandatory of the 
Council, in place of the proposed commission, to suggest a formula which 
would establish and guarantee a just and lasting peace. In the circum- 
stances, the Council adopted the suggestion and invited. (August 3) the 
A.B.C.P. countries to accept the mandate, while holding its action of July 3 
in suspense and retaining full control of the dispute. After sounding out the 
belligerents on various propositions, the A.B.C.P. countries concluded that 
further efforts were useless and declined the invitation on October 1. 

Thereupon the Council dispatched the Chazo Commission, composed of - 
Spanish (Chairman), British, French, Italian and Mexican members, which 
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arrived at Montevideo on November 3 and began its duties. Each belliger- 
ent had an assessor attached to the commission as the mouthpiece of its 
government. The labors of the commission continued until about March 
20, when it sailed for Geneva and prepared its report of May 9, 1934.3 The 
report and draft peace treaty appeared to accentuate the tensenesg be- 
tween the belligerents, the differences in their views and the irreconcilable 
attitudes of the parties. A shield of defense shadows the failure to record a 
settlement or at least'a suspension of hostilities. - It is difficult to find in 
it any advance toward peace. It has been generously praised by mem- 
bers of the Council as a contribution to the controversy, but this may be due 
to other reasons than to any profound consideration which the report dis- 
plays. The comments of Bolivia (May 16) were only mildly critical of the 
report, but those of Paraguay (July 9) were caustically pointed. She re- 
garded the report as “one more factor of disturbance added to the many fac- 
tors which are embittering the conflict." To quote from her conclusions: 
The prejudiced point of view of the authors of the report is pexectly 
plain. The whole document reveals anxiety to criticise Paraguay and 
to excuse Bolivia. The impartiality of judgment and the accuracy of 


conception which might be expected from a commission of such high 
authority are not observed. 


. . . It believed that the settlement of a question which it prejudged 
from the standpoint of one of the parties would solve all the differences 
. that have today brought two devoted peoples face to face on the battle- 
field. It paid no attention to the political aspects of the problem. I+ 
failed to realize that only a very small part of the dispute could be dealt 
with by arbitration. Above all, it endeavored to turn its back upon a 
bloody reality. It was unwilling to realize the existence of a war and of 
an aggressor, and the consequences that that involved. . . . 


In a word, whatever may be the judgment of the Council of the 
League on the report of the Chaco Commission, Paraguay is obliged to 
reject it, and to reject any future proposal that might be based on the 
conclusions of that report or on tht draft treaties suggested by the Com- 
mission, for the practical and legal reasons hereinbefore set forth. The 
Commission’s report has aroused in the people and Government of 
Paraguay a sense of terrible and unmerited injustice. 


The report and other phases of the controversy were considered by the 
Council at seven meetings held in May andJunelast. The British represent- 
ative, supported by other members, suggested again (May 17) proceeding with 
the arms embargo which had been suspended in anticipation of success by the 
Chaco Commission. They were desirous of showing that the League was not 
“an abstract institution uttering ineffectual oracles”; if the two countries 


3 See Supplement to this JOURNAL, page 137. 
* This draft is similar in many respects to that proposed by the Washington commission, 
Dec. 16, 1932. 
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would not accept the ‘‘equitable and honorable solution" of the Commission 
draft treaty; “they should be constrained by all means to stop the bloodshed.”’ 

While Paraguay was passive to this proposal, Bolivia (May 18) vigorously 
objected to it on the ground of inequitable application due to differences in 
the geographical situations and transport facilities of the two belligerents.* 
She called attention to Article 22 of the Maritime Neutrality Convention of 
the Havana Conference of 1928, inserted, she said, at Bolivia’s request with 
the approval of the United States, in regard to the transit of war materials to 
a land-locked country.’ Nevertheless, the Council proceeded to adopt (May 
19) a resolution calling on the bellizerents to re-examine the solution (draft 
treaty of Feb. 22) proposed by the commission, and directing the Committee 
of. Three to consult the powers as to prohibiting the export and transit of war 
material. 

At the May 31st meeting these matters were on the agenda. As to the 
draft treaty, Bolivia reserved on the exclusion of te Hayes zone from arbi- 
tratign, while Paraguay maintained her earlier objections. As to.the em- 
bargo on waf material, Paraguay raised no objection, while Bolivia made an 
impassioned appeal: 

No, gentlemen, you cannot destroy my. country, for that is what you 
will be doing if you pronounce an embargo without first making a dis- 
tinction. J warn you against it with all the force at my command. 
That force I draw from the anguish of a mutilated country, which has for 
fifty years been overwhelmed by fate and which exhibits, along with its 
loyalty to the Covenant, the sad origin of its wounds. Are you going to 
make use of those wounds against my country? 

_ As the Committee of Three had not completed its consultation, action was 

postponed under reservations by Bolivia, but subsequently (June 14), it re- 
ported that none of the 35 governments? heard from objected in principle to the 
embargo; five, including the United States," had already acted; about sixteen 
had agreed to do so unconditionally, and the rest on condition that certain or 
‘ alloftheothersdoso. Uponreceiptof this report, the Bolivian delegate (June 
27) notified the League, “I can not disguise the astonishment this document 
‘has produced in my country,” and requested a reconsideration of the proposal. 

At the same meeting (May 31), Bolivia, apparently being pressed by the 
embargo resolution, called for the application of Article 15 of the Covenant 

5 Of Feb. 22, 1933. See Supplement to this JOURNAL, page 189. 

* Compare the arguments made in the note of the United States to Austria-Hungary of - 
August, 1915, this JOURNAL, Spl. Supp., Vol. 9 (191&), p. 166. 


? Article 22, paragraph 2, reads as follows: . 
“Transit shall be permitted when, in the event of a war between two American nations, 


one of the belligerents is a mediterranean country, having no other means of supplying itself, - 


provided the vital interests of the country through which transit is requested do not suffer by 
the granting thereof.” (This JOURNAL, Supp., Vol. 22 11928], p. 156.) 

? Japan declined to take part in the plan. 

s Joint Resolution and Proclamation of May 28, 1934. At that time Bolivia had in the 
United States partly completed contracts for war material totalling about $3,600,000. 
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to the dispute. The Council held (June 1) that Article 15 should be applied, 
that the Chaco Commission had already furnished the investigation required, 
and that the parties should present the statements of their cases as promptly 
as possible. Concurrently, it ruled (June 7), in agreement with the parties, 
that the conciliation procedure under Article 11 should continue. Thig was 
followed (June 9) by Bolivia’s formal request that the Council lay the dis- 
pute before the Assembly under Article 15. Paraguay (June 11) made 
reservations to this request on the ground that Article 15 did not apply to a 
state of war in progress. Nevertheless the Council (September 7) resolved 
to refer the dispute to the Assembly while continuing its duties under Article 
11.? On going to press, the controversy still rests in the Assembly. 

One of the great difficulties in settling the dispute is that the Chaco has 
now become a political question between the two countries. It is no longer 
a purely legal question as to the title to the Chaco district, but also a question 
of the supremacy in thisUistrict of two neighboring countries who claim it as 
essential to their national life. A realization of this point of view explains 
the intensity of the controversy and the refusal of the disputantts to yield on 
points which they deem vital. Paraguay insists on the suspension of hos- 
tilities, not a mere armistice, together with evacuation, demobilization and 
disarmament as guarantees of security, before a negotiation of a settlement 
of the substantive question by arbitration or other means. Bolivia, on the 
other hand, demands the negotiation of a settlement first as the best guaran- 
tee of peace and security, the suspension of hostilities and guarantees being 
matters for secondary consideration. There are also wide differences of view 
in respect of details of these main questions. And all the peace machinery 
in the world has so far failed to piece together a formula of reconciliation and 

settlement appropriate to the sensibilities and national interests involved. 
l L. H. WooLsEY 


THE LOCAL REMEDY RULE 


During the war thirteen ships owned by Finnish shipowners were req- 
uisitioned in English ports to carry cargoes in the Allied cause. Most of 
the ships appear to have been used to carry British cargoes to France. In 
1920, the Finnish Government, on behalf of the owners, made claim upon 
the British Government for compensation for the vessels taken. The British 
Government replied that the ships had been seized not by Great Britain but 
by a Russian committee, for whom British officials were merely agents for the 
physical seizure. They added that if there was a claim it could be made 
under the Indemnity Act of 1920 before the Admiralty Transport Arbitra- 


10 Meanwhile, according to the press, Argentina suggested to the United States and Brazil 
that they attempt mediation. This was apparently undertaken during the summer but 
came to no result. The documents of this mediation are not yet available. 

u The official reports of raeetings of the Council and Assembly in September are not avail- 
able on going to press. 
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tion Board. The Finnish owners thereupon brought suit as requested, but 
were defeated, primarily on the ground thatit was not a British liability, but 
a Russian liability, if any, and that Great Britain had given Russia credit in 
current account for the services rendered to Great Britain by the vessels. 

This outcome did not satisfy the Finnish owners. Through their govern- 
ment they finally brought the issue before the Council of the League of Na- 
tions under Article 11 of the Covenant, on the ground that the difference 
threatened the good understanding between the two nations. Great Britain 
took the position that there was no basis for any international claim until 
the Finnish owners had exhausted their remedies in the British courts and 
that, inasmuch as an appeal lay from the cecision of the Arbitration Board 
to the Court of Appeal and then to the House of Lords, and inasmuck as the 
owners had not taken this appeal, Finland had no standing to advance the 
claim in the international forum. 

After long debates in the Council of the League*and reference to a com- 
mitige of jurists, it was finally agreed betwen the two governments to sub- 
mit to an afbitrator, Judge Bagge of the Supreme Court of Sweden, the 
question whether the Finnish owners had sufficiently exhausted their local 
remedies in Great Britain. 

This raised the two questions whether tere were local remedies in Great 
Britain and, if there were such remedies, whether, if invoked, they would 
have been effective to secure redress. An afhrmative answer would doubi- 
less have made the failure to resort to them a bar to the international claim. 

It was agreed that the Court of Appeal had jurisdiction of an appeal from 
the Arbitration Board on questions of law, and the bulk of the arbitrator's 

‘opinion of 136 pages is confined to an examination of the decision of the 
Arbitration Board and the effort to find the distinction between findings of 
law which would and findings of fact whick would not have justified an ap- 
peal. 'This is followed by an inquiry whezber an appeal would have been 
practically effective. 

Certain preliminary questions had to be disposed of. The British Gov- 
ernment appears to have taken the view that an appeal is excused only if it 
would be futile on formal or jurisdictional grounds, but that there is no 
justifieation for refusing to appeal because it would be futile on the merits. 
The arbitrator, however, took the view that, assuming a prima facie valid 
claim, if an appeal would in all probability be futile on the merits in obtaining 
a reversal of the judgment below, recourse to appeal is excused. This seems 
sound. l 

Another important question was the extent to which Finland could bring 
before the arbitrator new arguments that the owners had not brought before 
the Admiralty Transport Arbitration Board under the Indemnity Act, and 
whether they could withdraw before the arbitrator arguments advanced 
before the Council of the League and the Board. The theory evidently was 
that the validity of the dismissal would have to be judged on the arguments 


* 
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originally advanced by Finland and that every argument which involved a 
question of law on which the Bozrd had passed would have to be passed upon 
by the arbitrator to determine whether the ruling was appealable. 

The Board had found, on the strength of an agreement of May, 1916, and 
supplementary correspondence, that there was no intention on the part of 
Great Britain to requisition the vessels; but that, on the contrary, it was the 
British intention that the Russian committee in London, in constant com- 
munication with Petrograd, should take the vessels and then turn them over 
to Great Britain for use in the Allied cause. One of the principal issues be- 
fore the arbitrator turned on the question whether the Board's finding that 
the Russian Government had seized the vessels was a finding of fact or & 
finding of law, for findings of fact were not appealable and the failure to ap- 
peal from them, therefore, justifiable. 

The arbitrator found, in part supporting the British position, that there 
were, among others, at least five rulings on questions of law which the Board 
had made and which were appealable: (1) the construction of the, agreergent 
of May, 1916; (2) the validity of certain supplementary agreements between 
Great Britain and Russia; (3) the effect of the authority of the Russian com- 
mittee to requisition ships in England; (4) the legality under Russian and 
Finnish law of making seizures in England; (5) the legal possibility of Rus- 
sia’s exercising jurisdiction over ships in British ports. 

On the other hand, he came to the conclusion that none of these appealable 
points of law could have served to change the decision on the fundamental 
fact found by the Board that the seizure and taking were Russian acts. The 
Finnish owners leaned heavily on the argument that under the agreement 
between Great Britain and Russia their ships should have been used only in 
the White Sea munition traffic, whereas, in fact, most of the ships were used 
in quite different traffic and by the British Government for British purposes. 
This question may ultimately become a vital point in the case. The arbi- 
trator also found that the owners had no effective remedy under the War 
Compensation Act for interference with private property, or by petition of 
right, on the theory of a contract, express or implied. He therefore con- 
cluded, on the question submitted, that the Finnish owners had "exhausted 
the means of recourse placed at their disposal by British law." 

The decision is of importance in the law of international claims, because it 
is one of the most exhaustive discussions, in the light of an actual case, of 
the scope and effect of the local remedy rule. That rule was never meant to 
constitute a mechanical formula designed to impose hardships or a futile 
proceeding on a claimant who had sustained a provable injury in violation 
of a treaty or of a definite rule of international law. It is a highly practical 
rule having for its purpose the effort to make certain that a claimant had 
done what he reasonably might be expected to do to secure local redress for 
his grievance and thus make unnecessary an international claim.. The rule 
is designed to avoid premature international claims, for premature diplo- 
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matie intervention is an ke to the independence of the local sovereign, 
who in first instance must have the opportunity to examine in his own courts 
disputed questions of law and fact which rnost claims exhibit. Only when 
this local examination discloses abuses characterizable as a denial of justice, 
does an international claim under such circumstances usually arise. This is 
generally a delicate proceeding chargbd wita difficulties, which doubtless ac- 
counts for the fact that in certain recent claims treaties, such as those with. . 
Mexico and Panama, the exhaustion of local remedits as a condition of an 
international claim, has been dispensed with. 

But this very principle points the necessizy for distinctions. Where there 
is no doubt or dispute about the facts, or where the injury—in this case 
a requisition of foreign vessels for publie use—is commanded by the highest 
authorities of the government, there is but little to investigate by the local 
courts and but little scope for the rule that respect for the local sovereignty 
requires that the international claim be deferred urstil the facts can be sifted - 
and until if can then be determined wheth»r there is any basis for a claim. 


Most elaims*do not arise in this clear fashion. They generally have their .. 


origin in some isolated disturbance, event or incident compounded of dis- 
puted facts and law, which on that very account cannot normally give rise to 
an international claim until the local courts have had a chance to investigate 
the case and by denial of justice have laid vae foundation for a formal claim. 
But where a local sovereign intentionally proceeds to requisition or confiscate 
private property, the scope of the local remedy rule is limited to the reason- 
able opportunity which may be afforded the local sovereign to make good the 
injury and thus make unnecessary an international claim. Not nearly so 
much consideration or restraint on the pa-t of the foreign claimant’s sov- 
ereign is here necessary. It is even doubtful how long he needs to wait to 
enable the local sovereign to make compensation to the injured national. 

Where there is a reasonable chance that the local courts may set aside as 
illegal an administrative or even a legislative act giving rise to the claim, it is 
hardly doubtful that the effort should be made. But where there is no such 
reasonable chance, it would be an empty form and a futility to require the 
effort. For example, where a prize seizure under Orders in Council has been 
made, and the claim rests not on administrative departure from the law but 
on the illegality of the law or Order in Council itself, it would in most cases 
be perfectly hopeless to expect a municipal court to set aside the law or Order 
in Council as illegal. Even prior uniformity of decision may serve to make 
further judicial recourse hopeless and therefore unnecessary. 

Judge Bagge has made a useful contribution in clarifying the distinction 
between the opportunity to appeal as a master of form and the opportunity 
to appeal with hope of effective redress in reversing the decision below, ad- 
ministrative or judicial. Only the latter possibility can be considered under 
the head of “local remedy,” for a remedy implies redress, and redress implies 
practical results. Unless-an appeal ean be deemed reasonably to offer an 
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opportunity of securing a reversal of the decisioh below, it is not an effective 
remedy which needs to be resorted to. Judge Bagge was drawn by counsel 
into the metaphysical labyrinth of the distinction between questions of fact 
and of law in English jurisprudence, but worked his way out by concluding 
that the appealable legal grounds were ineffective to secure a reversal of the 
Board's finding of “fact” that the requisition and taking were Russian acts. 

The. disposition. of the preliminary question on the exhaustion of local 
remedies will now presumably prepare the way for the determination of the 
substantive question whether Great Britain is liable for the seizure or use of 
the vessels; and here the claimants will presumably have to show before an 
international tribunal that the seizure or taking was not Russian but Brit- 
ish, or if the taking was Russian, that the use was British and that hence 
Great Britain is under a duty to make compensation. 

Epwin M. BoncHARD 


e 
THE RUSSIAN SOVIET UNION AND THE LAW OF NATIONS 
. « 


The diplomatie representative of Russia at a certain Eurobean capital 
when asked his views concerning international law replied enigmatically 
that “it would be better if the world were under one system." The views on 
this subject of the Russian Ambassador to the United States, Mr. Alexander 
A. Troyanovsky, as adumbrated in his address before the American Society 
of International Law at its annual banquet in Washington on April 28, 1934, 
are of special interest. He, too, was enigmatic, though the following ex- 
cerpts from his address may serve to indicate the drift of his argument. 

International law is a collection of the rules directing the relations 
among nations. These rules are effective only in so far as the nations 


themselves accept them, of their own will. The source of the regulating 
lies in the nations, and not in a superforce acting from above the nations. 


I think that only very precise international treaties duly signed can 
give us an acceptable basis for international relations, and consequently 
for international law. Vague ideas and general rules can constitute a 
very good stimulus for the further development of treaties and inter- 
national law, but the world situation badly needs exact formulas and 
determined obligations. 


Publie opinion, the press, statesmen, diplomats, must not spare their 
efforts to create coöperation of the Powers for support of existing inter- 
national law in the form of signed treaties and obligations, along with 
necessary changes of obsolete agreements.! 


It is obviously true that international law is not imposed on nations by 
legislation: “its rules are effective only in so far as the nations themselves 
accept them, of their own will; But if it be implied thereby that any 


1 Proceedings, Am. Soc. Int. Law, 1934, pp. 195-197. 
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nation may frustrate the operation of international law, as universally ap- 
plied and accepted, by its own interpretation of rights and obligations, such a 
conclusion is unsound and dangerous. Ths statement of the court in West 
Rand Central Gold Mining Company, Limited v. The King ? (Law Reports, 
1905) on this very point is much closer to ths truth. 

It is quite true that whatever has received the common consent of 
civilized nations must have received tke assent of our country, amd that 
to which we have assented along with other tations in general may 
properly be called international law, and as such will be acknowledged 
and applied by our municipal tribunals when legitimate occasion arises 
for those tribunals to decide questicns to which doctrines of inter- 
national law may be relevant. But eny doctrine so invoked must be 
one really accepted as binding between nations, and the international 
law sought to be applied must, like anyching else, be proved by satis- 
factory evidence, which must show either that the particular proposition 
put forward has been recognized and aoted upon by our country, or that 
it is of such a nature, and has been s> widely and generally accepted, 

that it can hardly be supposed that ary civilized state would repudiate 
it. Thè mere opinions of jurists, however eminent or learned, that it 
ought to be so recognized, are not in taemselves sufficient. They must 
have received the express sanction of international agreement, or 
gradually have grown to be a part of international law by their frequent 
practical recognition in dealings between various nations.? 


In contrast with, and in opposition to this statement of international 
practice, the cornerstone of the argument cf the Russian Ambassador would 
appear to consist in the assertion that ‘‘only very precise international 
treaties duly signed can give us an acceptatle basis for international rela- 
tions, and consequently for international law." The proposition that 
“conventional” law, namely, by treaty agreements, is the most authoritative 
source of international law has had an :nereasing number of advocates, 
notably since the creation of the League of Nztions, which is apparently held 
by many to be a kind of international legislature. As a matter of fact, it 
should be immediately affirmed and readily recognized that the great bulk of 
` international law, universally accepted and long respected in practice, has 
never been embodied in treaties, though this practice has often been reflected 
by various conventional agreements. It is true that such multilateral 
agreements as the Barcelona Convention on Communications and Transit, 
the Minorities Treaties of Paris, and Resolutions of the Council and the 
Assembly of the League of Nations, have been held by many publicists to 
constitute rules of international law. Furthermore, the advocates of the 
codification of international law would seam to contemplate legislation by 
treaty agreements. It is certainly a moot point whether treaty agreements | 
affecting international rights and obligations are not essentially limited in 
application and scope; that is to say, they apply only as between the signa- 
tories, and often represent compromises Cictated by political considerations 


. ? Law Reports (1905), 2 K. B. 391; this JounNAL, Vol. 1 (1907), p. 217. 
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which are in turn subject to constant revisibn. Such an agreement is 
exemplified by the Declaration of London of 1909 defining the rights and 
duties of neutral nations. It would seem quite inaccurate to call such agree- 
ments international law in the strict juristic and scientific sense. 

Treaty agreements, like statutory legislation, would seem to be most un- 
substantial and unreliable sources for'a genuine system of jurisprudence. 
True law—jus, droit, recht, as contrasted with lex, loi, and gesetz—is a body of 
consistent principles and rules which have grown up gradually and logically 
out of the practical necessities of society, independently of ephemeral legis- 
lation and arbitrary opinions, judicial or otherwise. ‘There is what Gareis 
and others have termed necessitas juris. This is what Duguit affirmed in a 
rather extreme form when he stated that “law is not a creation of the state, 
that it exists without the state, that the motive of law is altogether inde- 
pendent of the state, and that the rule of law imposes itself on the state as it 
does upon individuals.” *» This is what James C. Carter had in mind when 
he said: » 

Law begins as the product of the automatic action of society, and 
becomes in time a cause of the continued growth and perfection of 


society. Society cannot exist without it, or exist without producing it. 
Ubi societas ibi lex. Law, therefore, is self-created and self-existent.* 


Lord Coke summed up the whole matter most cogently in the assertion 
that “the wisdom of the law wes wiser than any man’s wisdom.” Just as 
there undoubtedly is a common law independent of all statutes, so there is 
an international common law quite independent of shifting treaty agree- 
ments and pronouncements by congresses and by the League of Nations. 
There is more hope for the evolution of a rational law of nations through the 
decisions of the Permanent Court of International Justice than through the 
injunctions of treaties or through quasi-legislative enactments by the League 
of Nations. 

The contention, therefore, of the Russian Ambassador that only very 
precise treaties duly signed can give us an acceptable basis for international 
law would seem unsupported by either'opinion or practice. Its significance, 
however, as an indication of a fundamental issue for the Russian Soviet 
Union is worthy of special consideration. It can hardly be taken as a mere 
personal point of view. Why should Russia wish to restrict international 
law solely to treaties? The answer would seem fairly obvious and is to be 
deduced from the Bolshevist philosophy of society and government. A new 
state has been created which breaks absolutely with the past, even to the 
extent of virtually denying the principle of state continuity, by the repudia- 
tion of the obligations of the Government of the Czar. It is a state based on 
the principle of class warfare throughout the world as well as within Russia. 
The rest of the world is under the control of capitalism. The law of nations 


3 Traité de droit constitutionnel, 2d ed., Vol. I, p. 38. 
t Law, Its Origin, Growth and Function, p. 129. . 
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has been created by a capitalistic society. It prescribes respect for rights of 
private property and the protection of libérty of person and conscience,— 
rights virtually denied by the Russian Soviet Union. Bolshevist theory 
looks forward to an international classless scciety where frontiers are elimi- 
nated and where a new universal system of jurisprudence prevails. 

It is, therefore, no wonder that ‘the contention is advanced that inter- 
national law can have no real value for Russia which is not based on specific 
treaties to be negotiated afresh by this new state. ‘No embarrassing points 
must be raised concerning the responsibility of Russia under the accepted 
international common law for the treatment of aliens, concerning its re- 
sponsibilities for the obligations of the state, and for the execution of foreign 
judgments in Russia which are generally executed in all other countries. 
The acceptance of certain portions of the law of nations, such as the rights of 
diplomats and of sovereign states, must therefore be interpreted as a tem- 
porary opportunistic policy dictated by practical mecessities until the rest of 
the world may have accepted Bolshevist principles and is under a new system 
of international law. In this sense we would szem warranted in interpreting 
the closing words of the Ambassador’s remarkably interesting address: — 

International law as a law of foree and justice can be saved and 
supported only with a certain minimum of international unity, which . 
does not close the door to progress and adapts itself to changing condi- 
tions. If this is not realized, the breakdown of international law, in 


whole or in part, is inevitable. 
PHILIP MARSHALL BROWN 


THE TREATY-MAKING POWER OF THE UNITED STATES IN CONNECTION WITH 
THE MANUFACTURE OF ARMS AND AMMUNITION 
In a recent number of this JoURNAL! attention was called to statements 
made by representatives of the United Scates at international conferences 
with respect to constitutional limitations cn tke treaty-making power of the 
Federal Government in the United States, and brief reference was made to 
a declaration concerning a proposed internaticnal convention for the super- 
vision of the private manufacture of'arms. The history of this declaration 
may not be generally appreciated, and as i» points the way to an escape from 
a stultifying attitude which has been taken at various times, it would seem 
to deserve some additional emphasis. | | 
. Trade in arms and manufacture of arms. thcugh cognate subjects, have in 
recent times been dealt with separately. The United States was a signatory 
of the Convention for the Control of the Trade in Arms and Ammunition, 
signed at St. Germain, September 10, 1919, bct it refused to ratify the con- 
vention. On September 12, 1923, in a letter to the Secretary-General of the 
League of Nations, the Secretary of State explained this refusal by saying 
that the Government of the United States was “not in a position to under- 
1 Pitman B. Potter, "Inhibitions Upon the Treaty-Making Power of the United States," . 
this JOURNAL, Vol. 28 (1984), p. 456. ; i 
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take to obtain the enactment” of legislation whidh might impose penalties on 
private producers of arms.? This carried an intimation of lack of constitu- 
tional power, though it would seem to be incontrovertible that in connection 
with the international trade dealt with in the St. Germain Convention, the 
Federal Government has a plenary legislative power. The United States 
is now in the process of ratifying ? the Convention for the Supervision of the 
Interndtional Trade in Arms and Ammunition and Implements of War, 
opened to signature at Geneva on June 17, 1925, the provisions of which call 
for the exercise of the same powers as those of the St. Germain Convention. 

It is the position of the United States with reference to a possible treaty on 
the private manufacture of arms which is of chief interest, however. Efforts 
to negotiate such a treaty have been under way since 1921, and since 1927 
the Government of the United States has been participating in them. On 
April 20, 1927, representatives of the United States submitted observations * 
to a Special Commission ef the League of Nations concerning a proposal to 
forbid private manufacture of arms without license, declaring that sucha 
proposal would not be “acceptable to the United States for the*reason that 
the Government of the United States is powerless to prescribe or enforce a 
prohibition upon private manufacture which takes place under the jurisdic- 
tion of the States which form the Union of the Government of the United 
States. Federal authority in this respect extends only to the District of 
Columbia and the Federal territories and possessions. While the Govern- 
ment of the United States can exercise supervision or control of inter-State 
commerce, it has no authority over intra-State production." 

This position was consistently maintained by American representatives 
during the continued negotiations, over a period of five years. On August 
27, 1928, Mr. Hugh Wilson stated to the Special Commission that the United 
States was unable “to adopt an undertaking whereby we should license pri- 
vate manufacture. This power is not within the competence of the Govern- 
ment, but is reserved for control by the States."5 In connection with a 
1928 draft convention, “the Delegation of the United States recalled its 
declaration of principle made previously to the effect that its Government is 
powerless to prescribe or enforce a prohibition or a system of licenses upon 
private manufacture which takes place under the jurisdiction of the States 
which form the Union of the Government of the United States."* This 
declaration was repeated in 1929,7 when the draft convention reached an 
advanced stage. 

? League of Nations Document, C. 758. M. 258. 1924. IX, p. 13. 

3 The Senate gave its advice and consent on June 15, 1984; but pending the acceptance by 
other signatories of the United States’ reservation as to Persia, the conditional ratification 
had not been deposited at Paris (September 1, 1934). 

* League of Nations Document, C. 219. M. 142. 1927. IX, p. 13. 

5 Id., C.F.A./2nd Session/P.V. 1, p. 12. 


8 Fd., A. 43. 1928. IX, p. 5; C.F. A./3rd Session/P.V. 2, Dec. 7, 1928. 
? Id., A. 30. 1929. IX, p. 7. 
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Nor was the position of the American Delegation changed when in 1932 
the negotiations were resumed in the Disarmament Conference. On Octo- 
ber 6, 1932, Mr. Hugh Wilson stated to the Conference Committee for the 
Regulation of Trade in and Manufacture of Arms: ? 


As regarded the American Government's position as applied to the 
manufacture of arms, its representatives had repeatedly explained that 
the Federal] Government was not in a position to restrain or supervise 
production within the area of any one of the ferty-eight States. That 
difficulty was not one that could be removed by legislation; it was a 
constitutional difficulty and was just as insurmountable an obstacle 
at that moment as it had been five years sgo when it was brought to the 
attention of the League. The constitutional powers of the Federal 
Government in that connection were limited to matters of export, 
import and inter-State commerce. The Jnited States could codperate 
with the League in publicity on state and private manufacture. They 
could presumably accept limitation on export and import of munitions 
which would achieve the same results as the sfpervision of manufacture, 
but the latter, unfortunately, they eculd not undertake to do. 


* 


— 


On Oetober 8, 1932, it was again stated that the United States could not ac- 
cept regulation of "private domestic manufacture," in "accordance with its 
Constitution.’ 

This self-imposed paralysis was of course wholly unnecessary. It is beside 
the point for present purposes to inquire irto tae desirability of participation 
by the United States in international conzrol of the private manufacture of 
arms; but it is essential that within very wide limits the Government of the 
United States should have power to do bz treaty what is thought to be for 
the interests of the United States, and no construction of the Constitution 
which would deprive it of such power is to be tolerated. When the matter 
was brought to the attention of the Department of State in 1932, this view 
was adopted by the Secretary of State, anc the position taken at Geneva was 
reversed. Thereafter, the reservation previously made by the American 
Delegation was abandoned. On November 18, 1932, Mr. Hugh Wilson 
announced to the Bureau of the Disarmament Conference that though the 
. United States had previously made reservations to certain articles of the 
draft convention “for constitutional reasons, those reservations had now 
been withdrawn," and that the United States was prepared “favorably to 
consider" the control of private manufaeture, provided that state manu- 
facture was also controlled and supervised, anc on condition that substantial 
measures of reduction were inserted in the Geneva Convention. This 
statement has since been elaborated. 

On May 19, 1934, President Roosevelt stated in a message to the Senate 
that “the private and uncontrolled manufacture of arms and munitions and 
the traffic therein has become a serious source of international discord and 

8 League of Nations Document, Conf. D./0.C.F./P.V. 2, p. 12. 


? Id., P.V. 8, p. 20 (as corrected). 
1? Minutes of the Bureau, 30th Meeting, Nov. 18, 1932, I, p. 100. 
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strife,” and that “the enlightened opinion of the World has long realized that 
this is a field in which international action is necessary.” On May 29, 
1934, Mr. Norman Davis stated to the General Committee of the Disarma- 
ment Conference that the United States was willing to “work out, by inter- 
national agreement, an effective system for the regulation of the manu- 
facture of and traffic in arms and munitions of war."? This was folowed on, 
June 15, 1934, by the submission by the American Delegation of a memo- 
randum containing suggestions fcr the assertion of "national responsibility 
for the manufacture of and traffic in arms," and for the establishment of a 
system of "general licenses for mznufacture." This memorandum has led 
to substantial progress in the effort to deal with the problems of manufacture 
by international action. 

Here, then, is a situation where an erroneous view of the constitutional 
powers of the Government of the United States with respect to the making of 
treaties has been clearly asd unmistakably abandoned and corrected. It is 
unfortunate that for a period of five years the assertion of that, view ob- 
structed American participation in international eoóperation. dt is fortu- 
nate, however, especially when the United States has accepted an invitation 
to become a member of the International Labor Organization, that our posi- 
tion has been set right on this problem. The whole history suggests that 
there is but one course for the Department of State to pursue: it should pro- 
ceed to make the treaties which the United States desires and needs, leaving 
to other agencies the assertion of the constitutional limitations, if any, which 
may be found to exist. | 

Mansy O. HupsoN 


THE PRINCIPALITY OF MONACO V. THE STATE OF MISSISSIPPI 


By its decision in the case of the Principality of Monaco v. The State of 
Mississippi, rendered May 21, 1934,! the Supreme Court has clearly and un- 
mistakably denied its jurisdiction to a foreign State to sue a State of the 
Union under Section II of Article 3 of the Constitution. The Principality 
of Monaco sought to recover upon repudiated bonds of Mississippi, relying 
upon a set of facts not unlike those in South Dakota v. North Carclina (192 
U. S. 286), in which the court rendered a judgment against North Carolina. 
This exercise of the original jurisdiction of the Supreme Court by which one 
of the States of the Union may sue another involves ‘‘a distinct and essential 
principle of the constitutional plan whieh provided means for the judicial 
settlement of controversies between States of the Union, a principle which 
necessarily operates regardless of the consent of the defendant State." . 


11 Department of State Press Releases, No. 242, p. 293. 
12 League of Nations Document, Conf. D./C.G./P.V. 82. 
3 Td., Conf. D./C.G. 171. 


! Printed in the last number of this JOURNAL, p. 576. See editorial comment in that 
number, p. 527, 


é 
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A suit brought by a foreign State, however, says Mr. Chief Justice Hughes 
in his opinion (to which, be it noted, there was no dissent), against a State 
of the Union without the consent of the latter was no part of the “ constitu- 
tional plan.” It follows, therefore, (a) that such a suit cannot be instituted 
without the consent of the State involved and <b) that, as such consent would 
amount to “an agreement or compact” with.z foreign Power, the consent of 
Congress would be necessary under Article I, Section 10, of the Constitution. 
As such consent would be of the utmost improbabiltty, the right of a foreign 
State to sue a State of the Union in the Supreme Court of the United States is 
now fully and effectually denied. 

It seems strange that so long a time should have elapsed before the exact 
question was presented for determination by the Supreme Court. Ever 
since Cherokee Nation v. Georgia ?, it has been assumed by most commenta- 
tors that the jurisdiction was exercisable. Willoughby ? stands almost alone 
in doubt. The major premise in Cherokee “atien v. Georgia was that the 
Constitution provided for such jurisdiction. Jt was upon this theory that 
the bill of Cherokee Nation was drawn. Marshall addressed himself 
squarely to the question as to whether Cherokee Nation was a foreign and 
independent State and found it to be “a domestie, dependent nation," and, 
being such, it could not maintain an accion against the State of Georgia. 
The dissenting opinion of Thompson, in whieh Story concurred, found the 
Cherokee Nation to be a foreign State within the sense and meaning of the 
Constitution, and constituting “a competent party to maintain a suit against 
the State of Georgia." In other words, th» Supreme Court decided as a 
judicial question that the Cherokee Nation was not a foreign State, but the 
justices were in agreement upon the majo” prsmise, to wit, that the Supreme 
Court had original jurisdietion over controvzrsies between a State and for- 
eign States. The question of jurisdiction is, of course, wholly judicial, and 
in Cherokee Nation v. Georgia was admitted. The elements underlying the 
decision of the court and the dissenting opinion were essentially political. 
Much of the muddy thinking which has resulted proceeds from the dubious 
start of the court in that famous case. 

The clear and cogent exposition of the Crief Justice in the present case 
comes in as a draught of fresh pure air. Dec:ding squarely upon the question 
of jurisdiction, the confusion of judicial and political questions is eliminated. 
No doubt lurks in the mind of the court, anc the decision is complete notice 
to the world upon a hitherto vexing question 

It is significant that the opinion turns back to determine the nature of the 
“constitutional plan" as regards the right of = foreign State to sue a State of 
the Union. Hamilton in The Federalist had declared that the States under 
the Constitution would not “‘be divested of tae privilege of paying their own 
debts in their own way, free from every constraint but that which flows from 
the obligations of good faith." Madisor. and even Marshall took the same 

* 18381, 5 Peters, 1. — 3 Constitutional Law, 2 ed., p. 1379. 
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position in the Virginia. Convention. The court in Chisholm v. Georgia 4 
denied these earlier expressions, and the phraseology of Amendment XI 
seemed to clinch the matter, for while by that amendment the judicial power 
of the United States was not to be construed “to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States by citi- 
zens of another State, or by citizens or subjects of any foreign State," fhe 
amendment was significantly silent as to suits by a foreign State. The result 
was the unchallenged assumption in Cherokee Nation v. Georgia. Story, 
in the first edition of his Commentaries on the Constitution, which appeared in 
1833, immediately accepted the attitude of the Supreme Court in the then 
recent decision of Cherokee Nation v. Georgia, a statement which was un- 
changed in later editions and accepted by Cooley. Kent, in the first edition 
of his Commentaries, the first volume of which was published in 1826, does 
not discuss the matter, but merely rehearses the provisions as to the original 
jurisdiction of the Supreme Court. Editions subsequent to the date of 
Cherokee Nation v. Georgia fully affirm the jurisdiction under the authority, 
of that ease, which is cited: '"The Supreme Court has original jurisdiction in 
the case of suits of a foreign State against members of the Union” (I, 297). 

The decision in the Monaco ease has important bearings upon questions of 
international law. The Draft Convention on the Competence of Courts in 
‘Regard to Foreign States, prepared by the Research in International Law, 
does not consider the question of the right of a State to sue a subdivision of 
another State in the courts of the latter. It is believed, however, that it is 
correct to say that a State is under no duty to another State to open its courts 
to suits against its political subdivisions. In other words, international law 
does not appear to confer a right upon a State to sue a political subdivision 
of another State in the courts of the latter. Whether or not such a right 
exists is purely a matter of the constitutional law of the State and is, there- 
fore, wholly permissive. The fact that the State's organization is federal 
would seem to make no modifieation as to its duties in international law. 
The question is one primarily affecting only States federal in form. To ex- 
tend the right of a foreign State tc sue a'State of the Union in the courts of 
the United States is wholly lacking in reciprocity. It could not be applied 
to a unitary State because of the nature of its organization. "There would 
seem to be in that complicated quasi-federal State, commonly called the 
British Commonwealth of Nations, no Imperial court in which a foreign 
State could sue one of the British Dominions. It is true that by the Consti- 
tution of Brazil of 1891, Section III, Article 59, it is provided that the 
“Federal Supreme Court shall have power: (1) to hear and to determine 
originally and exclusively . . . (d) suits and claims between foreign countries 
and the Union or the States.” It does not appear, however, that any foreign 
country has ever sought to take advantage of this provision and s sue one of 
the States of the United States of Brazil. 

41793, 2 Dallas, 419. 
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The immediate result of*the decision in Monaco v. Mississippi would seem 
to be that, if a foreign State should have a claim against a State of the Union, 
which would amount to a controversy justiciable by the Supreme Court of 
the United States if thé claim ran in favor of one of the States of the Union, 
it must proceed by way of diplomatic reclamation. But here an important 
question arises as to the liability in international law of a federal state for the 
acts or failures to act of one of its constituent parts. By closing the door to 
the determination of this matter by the Supreme Court of the United States, 
another door is opened, namely, the question of the international responsi- 
bility of a federal State for the acts or failures to act of the various States of 
ihe Union. The route of diplomatie reclamation has its terminus in an 
international court. That the United States would consent to have an 
international court pass upon the delinquencies of States of the Union, for 
which the United States might be responsible, is hardly likely. 

e J. S. REEVES 


THE FACTOR EXTRADITION CASE 


In the recent case of Factor v. Laubenheimer, United States Marshall, 
Factor was held in Chicago, Illinois, on complaint of the British Consul for 
extradition to England on the charge of having received in London large 
sums of money in pursuance oi a fraudulent scheme? “knowing ihe same 
to have been fraudulently obtained," under Article I of the British-American 
Extradition Treaty of 1889, requiring the surrender of fugitives for ^. .. 
receiving any money, valuable security, or other property, knowing the same `- 
to have been embezzled, stolen, or fraudulently obtained." "The United 
States Distriet Court on Aabeas corpus had ordered Factor released on the 
ground that the act charged was not a crime under the laws of Illinois, and 
hence there was no treaty obligation to surrender; the Circuit Court of 
Appeals reversed? on the ground that the offense charged was a crime in 
Illinois as declared in Kelly v. Griffin. 

The Supreme Court of the United States, on certiorari, by a vote of six to 
three, affirmed the decision of the Circuit Court of Appeals on what might 
be considered several alternative grounds, either (a) that it is not necessary 
that a crime charged coming within the terms of the treaty, be also an offense 
against the laws of Illinois; (b) that as the offense was recognized as criminal 


1290 U. S. 276, 54 Sup. Ct. 191 (1933); this JounNAL, Vol. 28 (1934), p. 149. 

2 The scheme, to sell worthless stock through a tipster sheet, is set out in U. S. ez rel. 
Klein v. Mulligan, 1 Fed. Supp. 635 (1931), Knox, D. J., and U. S. ez rel. Geen v. Fetters, 
ibid., 637 (1981), Dickinson, D. J., in which other members of the group to which Factor 
belonged were held for extradition. 

$61 F. (2) 626 (7th Circuit). R 

4941 U. S. 6, 86 Sup. Ct. 487 (1915). Two of the three judges of the Circuit Court 
thought that there were statutes in Ilinois, independently of Kelly v. Griffin, sufficient to 
convict Factor. Jucge Dickinson came to the same conclusion in we Federal Court in 
Pennsylvania, supra, note 2. 
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in twenty-two of our States? i5 is “generally recognized as criminal at the 
place of asylum"; and (c) that a liberal construction of the treaty obligation 
of surrender for extradition requires Factor’s surrender, even though it 
might be that Great Britain would not have delivered up the accused person 
had it been the country of asylum under similar circumstances. 

Thé majority, by Mr. Justice Stone, supports the argument under (a) by 
calling attention to the fact that with respect to three of the eleven categories 
of offenses listed in Article I of the Treaty of 1889, namely, fraud, slavery or 
slave-trading, and participation in crime, it is expressly provided that ex- 
tradition is conditional upon their criminality by “the laws of both coun- 
tries," whereas such a provision is omitted from the eight other categories of 
offenses, of which the offense of receiving money “knowing the same to have 
been . . . fraudulently obtained" is one; that hence for that offense no such 
double criminality is to be deemed essential, and that this was the interpreta- 
tion given to the Treaty of 1842 by Secretary Calhoun; that the proviso to 
Artiele X of that treaty, carried over to the Treaty of 1889, reading: 


Provided, that this (surrender) shall only be done upon ‘Such evidence 
of criminality as, according to the laws of the place where the fugitive 
or person so charged shall be found, would justify his apprehension 
and en for trial if the crime or offense had there been com- 
mitted, 


relates only to procedure, to the quantum of evidence required for commit- 
ment for extradition, which must be governed by the procedural standards 
of the place of asylum. o | 
Justice Butler, for himself, Brandeis and Roberts, JJ., filed an able and 
vigorous dissenting opinion, based on the grounds that double eriminality in 
extradition was a requirement of international law, that many decisions and 
writers had so affirmed, that England had in its practice so insisted and had 
done so in the present case, arguing that the offense charged against Factor 
was a crime in Illinois, which the majority agree that it is not; that the 
mutuality and reciprocity provisions of the extradition treaties between the 
United States and Great Britain required that the United States Supreme 
Court give the treaty the same construction that Great Britain does or did, 
that the qualification of double criminality attached to some of the offenses 
of the Treaty of 1889 was due to their indefiniteness, whereas the unqualified 
categories were so grave and well-known as to make such specification un- 
necessary; that the lack of uniformity in the criminal laws of the American 
States and of the subdivisions of the British Empire was known to the treaty 


5 Mr. Hudson, in a competent article on the case, “The Factor Case and Double Crimi- 
nality in Extradition,” this JOURNAL, Vol. 28 (1934), p. 274 at 303, n. 120, remarks that the 
number is inaccurate, a Harvard investigator having established that only sixteen States 
make the act a crime. There is doubt as to five of these, he reports. 

5 In the Circuit Court of Appeals, the British Consul appears to have argued that crimi- 
nality in Illinois is not essential. See also U. S. ez rel. Geen v. Fetters, supra, note 2. 
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makers and was anticipated;and that the proviso to Article X of the Treaty 
of 1842, though relating to the evidence of the commission of crime to be 
produced by the demanding country, implies “that neither party agreed to 
extradite for acts not criminal under its laws." Mr. Hudson, in the article 
referred to,’ appears to sustain in general the arguments elaborated by the 
minority. ° 

As in the case of many legal problems, there were here two competing 
principles of law either of which the court might havevhosen to apply. The 
balance in favor of surrender for extradition turned upon the majority's 
views of treaty construction and policy, which dictated liberality in order to 
promote the administration of jüstice, the avowed object of all extradition 
treaties. The attempt of the minority to give a literal or strict construction 
to the obligations of the treaty would have defeated the administration of 
justice and been contrary to the spirit of the treaty, and for those reasons, 
among others, the conclusion of the majority seems sounder and preferable. 
Qui haeret in litera haeret in cortice.? To hold that the acts charged, clearly 
within the terms of the treaty, must, in order to be extraditable, constitute 
a crime in the particular State of Illinois, when in fact such acts seem to be 
criminal in a considerable part of the United States, would have been con- 
trary to the spirit of the treaty, however debatable might be the letter. 
While it is not believed to be true that the requirement of double criminality 
is a rule of international law,’ as evidenced by the fact that surrender is in 
many countries frequently voluntary without insistence on reciprocity and 
without treaty, in execution of a mere moral obligation to aid justice, it is 
nevertheless a fact that in Anglo-American treaty practice double criminality 
had frequently been demanded. Whether apart from express treaty pro- 
vision this was essential is a debatable question. Many of the cases which 
call attention to the fact that the acts in issue constituted a crime under the 
laws of both countries do not necessarily imply that such double criminality 
is a condition precedent of extradition. 

It might have been better had the majority of the court not departed by 
technical logic from the usual requirement of double criminality, but had 
simply maintained, in the light of the spirit of the treaty, that the consider- 


7 Supra, note 5. 

8 Meaning, ‘He who considers merely the letter of an instrument goes but skin-deep into 
its meaning.” Broom’s Legal Maxims, 8th ed. (London, 1900), p. 538, citing Coke’s 
Littleton, 283b. Cf. St. Pauls proverb, “the letter killeth but the spirit giveth life," Cor- 
inthians II, ch. 8, verse 6, both cited by John Bassett Moore in International Law and Some 
Currert Illusions, New York, 1924, pp. 20, 21, doubtless with Stoehr v. Wallace, 255 U. S. 
239, 41 Sup. Ct. 293 (1921), in mind, where a literal construction of the treaty word “resid- 
ing" produced an unsound conclusion of law, in effect privileging the confiscation of the 
property of non-resident alien owners. 

° This statement is ventured notwithstanding the remark of Fuller, C. J., in Wright v. 
Henkel, 190 U. S. 40, 58, 23 Sup. Ct. 781 (1903), that it is a “general principle of interna- 
tional law.” Chief Justice Fuller was not always happy in his generalizations on interna- 
tional law. 
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able recognition in American State statutes of, the crime of receiving money 
knowing the same to have been unlawfully obtained, was evidence of Amer- 
ican recognition of its criminality, and was therefore a sufficient compliance 
with the general rule that the crime be punishable by the laws of both 
countries; and that it was not necessary to show that it was specifically 
punishable in each State in which the fugitive might seek shelter. Such a 
strict interpretation of the word “country” as to make it read “State” of the 
United States, is calculated to defeat the purpose of the treaty, and if, as 
was argued, Great Britain takes such & narrow view of its obligations, that 
view should be modified. It is in the interest of justice and good adminis- 
tration that the United States take the broader view. Any other position 
would make it extremely diffieult to know when a treaty with the United 
States was effective, for there are many States in the country and it is not 
expedient or politie that the treaty should be differently interpreted in ac- 
cordance with the parjicular State in which refuge is sought. It could 
hardly have been the intention of the framers of extradition treaties to com- 
mit themselves to so uncertain an obligation, which would vary or be nulli- 
fied according to local technicalities. Indeed, a specific amendment making 
local State law the criterion of criminality and of the duty to surrender was 
once proposed by the United States to Great Britain in 1872 and 1873, but 
appears not to have been adopted, a fact which justifies the inference that 
such a loose view of the obligation had been in the minds of the parties but 
was not espoused. 

Extradition is primarily an evidence of the desire and purpose to codperate 
in the enforcement of the criminal law, and states have a mutual interest in 
seeing that no major criminal escapes trial by his natural judges. But as it 
' is asking much to request a nation to abandon its asylum and jurisdiction 
over the person, the surrendering country properly demands a reasonable 
amount of evidence that the crime has been committed and that the accused 
is reasonably chargeable with its commission. Treaties and statutes gener- 
ally so provide. The proceeding for commitment is not a trial nor does 
commitment establish guilt. The attempt to interpret extradition treaties 
as narrowly and strictly as penal statutes, as Travers Twiss seemed to be- 
lieve desirable, is calculated to defeat, not promote justice. The majority 
in the Factor case is therefore eminently sound in concluding that extradi- 
tion treaties, even more than other treaties, should be liberally construed to 
effect. their purpose, the suppression of crime. As the court says, the 
surrender of Factor to Great Britain for a crime expressly recognized in 
many parts of the United States (and hardly condoned even in Illinois, it is 
presumed), “involves no impairment of any legitimate public or private 
interest." Even when the general requirement of double eriminality is 
demanded in the practice of states, it “does not mean that there must be an 


10 See the references to the Apperdix to Petitioner’s Brief on Reargument in Hudsor, 
supra, note 5, p. 299. 
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exact identity of the offense ngmed in the two systems of law" ; !! nor is it es- 
sential, it is believed, that all the elements of the crime under the law of the 
requesting state shall be exacted by the state of asylum, or that all the tech- 
nicalities of the offense according to the law of the state of asylum be required 
by the law of the requesting,state as a condition of extradition. To the 
question, therefore, whether on a demand by Canada for extradition from 
Alabama, where the age of consent is twelve years, for the treaty crime of 
rape, committed in Canada, where the age of consent is fourteen years, 
“may not the Alabama age of consent be applied to prevent the surrender," ? 
the writer ventures an answer in the negative. Rape is punishable in both 
countries generally, and if such crime were committed, local variations in 
the elements of the offense should not be a basis for refusing extradition.“ 
It is a foreign crime which has been committed and for which extradition is 
sought. ' 

The conclusion of the Supreme Court seems ta the writer a just and sound 
interpretation of the treaty obligation to surrender Faetor. It is under- 
stood that Factor has now been released vithout bond because he was not 
surrendered to Great Britain within the sixty days contemplated in the 
statute, a delay caused by the need for Factor as a witness in the Tuohy kid- 
napping prosecution. The British consul will therefore have to commence 
all over again to demand the arrest and extradition of Factor; but the law of 
the case has now been laid down by the Suprem=2 Court, and there seems no 
reason why the Secretary of State should cverrule that conclusion. 

l Epwin M. BORCHARD 


11 Hudson, loc. cit., 285; cf. Collins v. Loisel, 259 U. S. 809, 42 Sup. Ct. 469, 470 (1922), and 
other cases cited in 61 Fed. (2) 626, 632. | 

1? Hudson, loc. cit., 296. 

13 Cf. Benson v. McMahon, 127 U. S. 457, 466, & Sup. Ct. 1240, 1244 (1888): ". . . we 
do not see that in this application to set the prisonar at large, after he has been once com- 
mitted by an examining court having competent aathorizy, and after having been held to 
answer in Mexico for the offense charged, this cour; is bound to examine with very critical 
accuracy into the question as to whether or not the act committed by the prisoner is tech- 
nieally a forgery under the common law. | EspeciaLy is this so when the wickedness of the , 
act, the fraudulent intent with which it was committed, and the final success by which the 
fraud was perpetrated, are undoubted.” 

See also Kelly v. Griffin, 241 U. 8. 6,14: *. . . , Tha treaty is not to be made a dead letter 
because some possible false statements might fall within the Canadian law that perhaps 
would not be perjury by the law of Illinois." Cf. othe> quotations in 61 Fed. (2) 626, 631, 632. 
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February, 1984 : 
7 Estonta—Latvyia. Signed treaty for conclusion of an alliance. Summary: T.I. B., 
May, 1934, p. 12. 


March, 1934 
12/24 DENMARE—UNiTED STATES. Air navigation arrangement effected by exchange of 
notes. Ez. Agr. Ser., No. 58. Press releases, July 28, 1934, p. 67. 


12/24 DENMARK—UNITED STATES. Arrangement for reciprocal recognition of certificates 
of air worthiness effected by exchange of notes. Ez. Agr. Ser., No. 60. T. 7. B., 
May, 1934, p. 18. 


14/24 DENMARK—UNITED STATES. Arrangement on pilot licenses to operate civil air- 
craft effected by exchange of notés. Ez. Agr. Ser., No. 59. i 


April, 1934 | 
4 Latvia—Russia. Signed agreement extending until December, 1944, the duration 
of non-aggression pact of Feb. 5, 1932. T.I. B., May, 1984, p. 10. 


10-15 RaproELECTRICITY CoNGRESs. Intemational committee on radioelectricity held 
congress at Warsaw. ‘Text of resolutions: Revue int. de la radioélectricité, April- 
June, 1934, pp. 133 and 189. Droit d'auteur, May, 1934, p. 54. 


“13 BELGIUM—GREAT BRITAIN. Signed special agreement for arbitration of case cf. 
Oscar Chinn, a British subject, before the Permanent Court of International 
Justice. T. I. B., May, 1984, p. 1. G. B. Treaty Series, No. 17 (1984). 


23 and May 2-4 CaNADA—UNrTED STATES. Arrangement made by exchange of notes 
for continuing agreement an radio communications, signed Oct. and Dec. 1923 
and Jan. 1929. Hz. Agr. Ser., No. 62. T. I. B., May, 1984, p. 27. 


May, 1984 
l to June2 INDUSTRIAL PROPERTY CONFERENCE. Heldin London. Revision of Hague 
Convention for Protection of Industrial Property signed on behalf of the United 
States and 38 other countries, members of International Union for Protection cf 
Industrial Property. Text of modification of Hague convention: Press releases, 
July 7, 1934, p. 22. Summary: T. J. B. , June, 1934, p. 15. 
747 


748 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


14-19 LzAauE or Nations Counciu. Held 79th session for study of refugees, mandates, 
minorities, Chaco and Leticia disputes, etc. .L. .V. O. J., June-July, 1934. 


14 to July 31 Cnuaco DisruTE. The report of the Chaco Commission signed May 9, 1934, 
discussed in League of Nations Council, Mey 14-19. Bolivia and Paraguay pre- 
sented memoranda on the report, which were coneidered by the Council in extraor- 
dinary session, May 30 to June 7, «On Maz 81, Bolivia appealed to the Council 
under Art. 15.of the Covenant to bring tke dispute before the Assembly. On 
June 11, Paraguay made certain reservations ccncerning application of Art. 15. 
In a resolution of May 19, the Council instmetec Committee of Three to take up 
question of embargo on arms and war material io Bolivia and Paraguay, and to 
consult other governments about it. Japan reported no export of arms to either 
country, and all other governments consulted agr2ed in principle to proposal. By 
the end of July, 25 governments had agreed to enforce embargo without conditions. 
L. N. M. S., May-July, 1934. L.N.O. J.,July 1934. 


15 SAAR VALLEY PLEBISCITE. Committee of Three, appointed by the Council of the 
League of Nations to study certain questicus relating to the plebiscite, issued its 
preliminary report on May 15 and its final report on June 2. Texts of reports and 

- correspondence with Germany and France; regulations for the plebiscite; decree 
setting ‘up a plebiscite tribunal and distric; tritunels in Saar Territory. - L.. N. 
O. J., June, 1934. Preparatory measures in viev of the plebiscite; appointment 
of Plebiscite Commission; petitions to the League, etc. L. N.O. J., Aug., 1934, 
p.978. Cur. Hist., July, 1934, p. 485. 


16 ASSYRIAN SETTLEMENT. Committee of Leazie of Nations Council on settlement 
of Assyrians in a foreign country made repor; on investigation in Brazil. BD.I.N., 
May 24, 1934, p. 24. L. N. M. S., May, 18934, p 121. 


16 PAN-EUROPEAN Economic CONFERENCE. Opened in Vienna, attended by 200 dele- 
gates from 21 countries. JB. I. N., May 24. 1934, p. 11. 


16 PERMANENT Court OF INTERNATIONAL J uence. Senate Committee on Foreign 
Relations held hearings on proposed adhesion of United States to the court. 
Further consideration postponed until January, 1635. N.Y. Times, May 31, 1934, 
p. 8. 


17 LrrHUANIA—UNITED STATES. Signed supplementary extradition treaty in Wash- 
ington. Press releases, May 19, 1984, p. 285. T. I. B., May, 1934, p. 15. Rati- 
fication approved by Senate. Cong. Rec., J ine 15, 1984, p. 11904. 


19 FRANCE—lTaLY. Signed new trade agreement in Paris providing increases in quotas 
for industrial and agricultural products. E.T. N., May 24, 1934, p. 14. 


22 HUNGARY—RUMANIA. Signed commercial agreement in Budapest. B.I. N., June 
7, 1934, p. 18. | 


28 Peru—Unrrep STATES. Arrangement regarling radio communications between 
amateur stations on behalf of third parties, effeczed by exchange of notes signed 
Feb. 16 and May 23, 1984. Ha. Agr. Ser., No. 65. 


24  BuLGARIA—YUGOSLAVIA. Initialed commercial treaty in Belgrade, providing most- 
favored-nation treatment. B. I. N., June 7, 1984, p. 34. 


24 CITIZENSHIP AND NATURALIZATION. Act of Congress amending laws relative to 
citizenship of children born abroad of Amer.can parents, of naturalized American 
citizens, and concerning naturalization of aliens married to American citizens, 
approved by the President. Pub. No. 250—78d Cong. 
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24 to June 19. Lerrcra DISPUTE BETWEEN COLOMBIA AND Peru. On May 24, the pleni- 
potentiaries of Colombia and Peru, signed at Rio de Janeiro a protocol of peace, 
friendship and coöperation, and an additional act. The agreement came into 
force immediately, but exchange of ratifications will not take place until Dec. 31, 
1934. Text: T. I. B., June, 1934, p. 28. Revista de derecho int. (Habana), June 
30,1934, p.280. P.A.U., Aug., 1934, p. 546. On June 19, the League of Nations 
Commission transferred POT to Colombian civil authorities. N . Y. Times, 

. June 20, 1984, p. 6. 


25 to June 27 Great Brirain—-Unirep STATES. Exchanged notes respecting war debt 
to America. Texts: Times (London), June 6, 1984, p. 16. Cmd. 4609 and 4627. 


28 to July 13 DISARMAMENT CONFERENCE. Bureau met on May 28 and General Com- 
mission on May 29 after a recess of nearly a year. L.N.M.S., June, 19084, p. 132. 
On July 13, President Hencerson announced that, Bureau would convene in Sep- 
tember. On July 2, the committee for the regulation of the trade in and private 
and state manufacture of arms and implements of war approved a draft text which 
takes the form of a series of articles, on the question of inspection and supervision. 
Text: L. N. M. S., July, 1934, p. 167. 


28 io June 19 EMBARGO ON ARMS TO THE CHaco. On May 28, President Roosevelt signed 
proclamation No. 2087, to prohibit sale of arms and munitions of war to Bolivia and 
Paraguay, authorized by Public Res. No. 28 of 73d Congress. Text: Press releases, 
June 2, 1084, p. 327. This JOURNAL, Supp., July, 1934, p. 184. N. Y. Times, 
May 29, 1934, p. 1. Notes were exchanged between Bolivia and the United 
States on June 1 and 13. Text: Press releases, June 16, 1934, p. 407. On Juns 
19, Bolivia asked Secretary Hull to examine unfulfilled contracts of Bolivia wita 
American companies prior to President’s proclamation of May 28. This was don2 
and result made public. Paraguay informed the Department that all shipments 
under contracts had been terminated before May 28. Press releases, July 23 
and Sept. 11, 1934, pp. 71 and 197. 


29 GERMAN DEBTS. Conference of representatives of creditors holding German medium- 
and long-term foreign debts closed in Berlin. Conclusions: Press releases, June 
30, 1934, p. 486. 


30 to June? Leagusor Nations Councin. Held 80th (extraordinary) session. Adopted 
measures for preparation of plebiscite in the Saar, and fixed Jan. 13, 1985, as day 
of voting; considered appeal of Bolivia under Art. 15 of Covenant; abandoned 
scheme of settling Assyrians of Iraq in Brazil, etc. L. N. M. S., June, 1934, 


L. N.O. J., June-July, 1934. : 
t 1 
June, 1934 
1 CHILE—NETHERLANDS. Signed treaty of commerce in Santiago. B. J. N., June 
7, 1934, p. 13. 


1 Great Brirain—S1am. Exchanged notes at Bangkok regarding boundary between 
Burma and Siam. G. B. Treaty Series, No. 19 (1934). 


1-10 JapAN—Russia. Exchanged notes regarding Di-Chen steamer incident. Soviet 
Union R., July, 1934, p. 161. 


2 PALESTINE—-TRANSJORDAN, Agreement signed in Jerusalem by High Commissioner 
of Palestine and representative of the Emir of Transjordan. Text: Cmd. 4661. 


4-23 INTERNATIONAL LABOR CONFERENCE. At 18th session in Geneva, official announce- 
ment was received that the United States of America was prepared to join the 
organization at an early date. A resolution inviting the United States to become 

- member was adopted. The amendment to Art. 393 of the Treaty of Versailles, 
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which had remained in akeyance for twelve years, came into force, enabling the 
conference to elect an enlarged governing body, allowing of closer collaboration 
with governments, employers and workers of oversea countries. P. L.O. M. S., 
June, 1934. T.I. B., June, 1934, p. 19. 


4 LirHUANIA—RUssS1A. Exchanged ratifications of protocol signed April 4 prolonging 
« for ten years the pact of non-aggression. B.I. N., June 7, 1934, p. 29. 


6 — Ananra—YEwEN. Treaty of arbitration between Saudi Arabia and the Yemen 
signed. Text: Europe, July 14, 1984, p. 719. C. S. Monitor, Aug. 14, 1934, p. 1. 


7  .inaq—UNrrED STATES. Signed extradition treaty at Baghdad. Press releases, 
June 9, 1934, p. 365. T. I. B., June, 1934, p. 7. 


8 BunaARIA— UNITED STATES. Signed supplementary extradition treaty in Wash- 
ington. Press releases, June 9, 1934, p. 365. T. I. B., June, 1934, p. 9. 


8 Lrrrue Entenre—Rvussra. Document providirg recognition initialed by Titulesco 
of Rumania, chairman of Little Entente, and Maxim Litvinoff, Foreign Minister 
of Russia. N. F. Times, June 9, 1934, p. 1. 


8 | PoLAND—RuMaANIA—RUsSSIA. Reached understandthg mutually guaranteeing 
= existing frontiers of the three states. N. Y. Times, June 9, 1934, p. 1. 


9 Cusa—Unrrep STATES. Treaty of relations besween the United States and Cuba, 
signed May 29, 1934, abrogating the treaty of May 22, 1908, containing the 
Platt amendmert, was put into force by exchange of ratifications and proclama- 
tion of President Roosevelt. Text of proclamation: Press releases, June 9, 1984, 
p.361. Text of treaty: U. S. Treaty Series, No. 866; this JOURNAL, Supp., July, 
1934, p. 97. 


9 CzECHOSLOVAKIA— RUSSIA. Exchanged notes establishing diplomatic relations. 
Soviet Union R., July, 1934, p. 163. 


9 RUMANIA—RUs81A. Exchanged notes establisaing diplomatic relations. Times 
(London), June 11, 1984, p. 12. Soviet Union R., July, 1934, p. 163. 


12 ^ Tanrirr Act or 1930. An act to amend the Tariff Act of 1930 was approved confer- 
ring authority upon the President to enter into foreign trade agreements. Text: 
Public No. 316—78d Congress. Statement of Secretary Hull upon the signing of 
the Tariff Act. Press releases, June 16, 1934, p. 391. 


14 SAMOAN IsLANDS. House Joint Res. No. 340 to harmonize treaties and statutes of 
the United States in respect of the Samoar Islands, approved by President. 
Text: T. I. B., June, 1984, p. 13. 


15-20 Germany—Great Britain. Exchanged notes on private debts of Germany. Text: 
Europe, Aug. 18, 1934, p. 835. 


15-27 GRMANY—UNITED STATES. Memorandum on results of German conference on 
external debts held in Berlin in May, handed to Secretary Hull on June 15. Reply 
of State Department delivered on June 27. Texts: Press releases, June 30, 1934, 
pp. 436-448. N. Y. Times, June 29, 19034, p. 14. C. S. Monitor, May 31, 1934, 
p. 11. 


16 INTERGOVERNMENTAL Dests. Correspondence exchanged between the United 
States and Great Britain and other debtor governments made public. Texts: 
Press releases, June 16, 1934, p. 395. Cong. Rec., June 14, 1934, apperdix, p. 11885. 


16 PonaNp—RussiA. Exchanged ratifications of protocol signed May 5, 1934, pro- 
longing non-aggression pact of July 25, 1932. T. I. B., July, 1034, p. 6. 
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` 18 Bzrnaruw—GmREAT BnrrAarw,. Exchanged ratifiontions of convention on legal pro- 
ceedings, signed Nov. 4, 1932, as supplement to convention of June 21,1922. 
G. B. Treaty Series, No. 18 (1984). 


18  #$Torxey—Unrrep SrATES. Exchanged ratifications of extradition treaty signed 
at Lausanne Aug. 6, 1923. T. I. B., July, 1934, p. 8. 


` 19 to Aug. 20 INTERNATIONAL LABOR ORGANIZATION. Public Resolution No. 43, 7 fü Con- 

« gress, 2d session, authorizing the President to accept membership in the Interna- 
tional Labor Organization on behalf of the United States, was approved on June 
19, and on Aug. 20 President Roosevelt notified the International Labor Organi- 
zation of the acceptance of the United States of its invitation to become a member, 
embodied in its resolution £dopted June 22, 1934. "Text of Publie Res. No. 43: 
T. I. B., June, 1934, p. 18. Text of resolution of International Labor Organiza- 
tion: Press releases, Aug. 25, 1934, p. 109. Text of both: this JOURNAL, supra, 
pp. 669, 670. 


28  . EsrowiA—Russi.. Exchanged ratifications of protocol prolonging for 10 years 
treaty of non-aggression of May 4, 1932. T. I. B., July, 1934, p. 6. 


27 France—Grear Brirarm. Signed new favored-nation trade agreement in Londgn. 
Terms: N. Y. Times, June 29-30, 1984, pp. 12 and 6. . 


28 . AusrRIA—UNrrED SrATES. Supplementary extradition treaty signed at Vienna on 
May 12 was ratified by the President. T. I. B., June, 1984, p. 9. Text: Cong. 
Rec., June 13, 1934, p. 11671. 


28  . GmnEAT Brirarn—Yemen. Treaty signed in Sana on Feb. 11, 1934, to remain in 
force for 40 years, published as Cmd. 4630. B. T. N., July 5, 1934, p. 25. 


28 NETHERLANDS—PortruGaL. Signed treaty of commerce and navigation in Lisbon, 
providing for most-favored-nation treatment. B. I. N., July 5, 1934. 


20 #-Emsarco on Arms TO Cuna. President Roosevelt issued proclamation No. 2089, 
declaring unlawful the exportation of arms or munitions of war from the United 
States to Cuba, under authority conferred by joint resolution of Jan. 31, 1922, 
proclaimed March 4, 1922. T. J. B., June, 1934. Press releases, June 30, 1934, 
p. 456. 


July, 1984 
1 GERMANY— VATICAN. Agreement announced for application of concordat signed 
July 20, 1933. Times (London), July 2, 1934, p. 15. 


4 GrerMany—Great BnrTAIN. Transfer agreement signed and letters exchanged. 
Cmd. 4640. 


6 Great BRITAIN—LITHUANIA. Signed commercial agreement in London. Times 
(London), July 10, 1984, p. 15. Text: Cmd. 4680. 


9 Barric Pacr. Conference at Kovno, between representatives of Estonia, Latvia, 
and Lithuania, reached understanding in principle on a Baltic pact. B. 7. N., 
July 19, 1924, p. 27. 


10 CHAMIZAL ZONE. The Secretary of the Mexican Foreign Office issued declaration 
relative to regulations between Mexico and United States regarding waters of the 
Colorado and Bravo Rivers in connection with Chamizal Zone. Text: Bul. 
oficial de la Sec. de Rel. Ext. (Mexico), July, 1934. 


11 EsTONIA— GREAT BnrrArmw. Signed commercial agreement in London. Times 
(London), July 12, 1934, p. 18. Cmd. 4653. 
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11 FiNLAND—UNiTED STATES. * Exchanged ratifications of treaty of friendship and 
commerce signed Feb. 13, 1934. Text: Cong. Rec., June 15, 1934, p. 11905. Press 
releases, July 14, 1934, p. 40. T.I. B., July, 1934, p. 15. 


11-28 IxNvELLECTUAL.CoÓPERATION. Various committees of the League held meetings for 

discussion of League of Nations teaching, revision of school textbooks, students' 

* organizations, international coóperatjon in social and political science, broadcasting, 
cinema, intellectual rights, etc. L. N. M. S., July, 1934, p. 168-176. 


12 GREAT BnrTAIN-—JAPAN. Indo-Japanese commercial agreement signed in London. 
B. I. N., July 19, 1934. Cmd. 4660. 


13 BELGIOM—LUXEMBURG. Signed commercial agreement in Paris. B. I. N., July 
19, 1934. 


17 Great Brirars—-Larvia. Signed commercial agreement in London. Times (Lon- 
don), July 20, 1934, p. 13. Text: Cmd. 4659. 


20 Great BnrTAIN—ITALY. Exchanged notes defining line of frontier between Libya 
and the Sudan. Times (London), July 21, 1934, p. 11. Cmd. 4694. 


22 HuNGARY—YUGOSLAVIA. Signed agreement for settlement of frontier disputes. 
T Times (London), July 23, 1934, p. 11. 


23 Barn NER STATES. Agreement for & military mission was signed May 10, 
1934, and a supplementary agreement was effected by exchange of notes, signed 
July 21 and 28, 1984. Texts: Ez. Agr. Ser., No. 64-65. 


23 Buiearta—Russia. Established normal diplomatic relations by exchange of tele- 
grams. Text: Econ. Rev. of Soviet Union, Sept. 1934, p. 183. 


23 RussiA—TuRxEY. Signed protocol for resumption of diplomatic relations. 1 imes 
(London), Aug. 6, 1934, p. 9. 


25 Donnruss, ENGELBERT. Minister of Foreign Affairs and Chancellor of Austria as- 
sassinated. Press releases, July 28, 1934, p. 69. Cur. Hist., Sept. 1934, p. 729. 


26 CANADA—UNITED STATES. Exchanged ratifieations of load line convention signed 
Dec. 9, 1933. T. I. B., July, 1934, p. 24. 


28 France—Germany. Signed series of commercial and financial agreements in 
Berlin. Zurope, Aug. 11 and Sept. 1, 1934, pp. 798 and 887. 


30 BuLGARIA—ITALY. Signed commercial treaty in Rome. B. I. N., Aug. 2, 1934, 
p. 31. 


31 SwEeDEN—Unitrep States. Exchanged ratifications of supplementary extradition 
treaty signed May 17,1934. T.I. B., July, 1934, p. 7. Text: U. S. Treaty Series, 
No. 870. 


August, 1934 
2 Great BRITAIN—LITHUANIA. Exchanged ratifications of agreement relating to 
trade and commerce, signed at London, July 6,.1934. G. B. Treaty Series, No. 
20 (1934). 


2 HINDENBURG, PAUL von. President of German Republic died in Berlin. N. Y. 
Times, Aug. 3, 1934, p. 1. Cur. Hist., Sept. 1934, p. 741. Text of “political 
testament," dated May 11, 1984: N. Y. Times, Aug. 16, 1934, p. 8. Contemp. rev., 
Sept., 1934, p. 285. 


2 NATIONALITY RULING UNDER Nationaniry Act or May 24, 1984. Attorney 
General Cummings ruled that any child born abroad after May 24, 1934, of an 
American father or mother is an American citizen at birth; but such child must 
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live in United States for 5 years immediately preceding its 18th birthday and 
take oath of allegiance within 6 months of attaining its majority. N. Y. Times, 
Aug.*3, 1934, p. 14. 


2 Sugar Conrerence. Brussels meeting of the International Sugar Conference 
failed to reach agreement and adjourned until September. B.I. N., Aug. 16, 
1934, p. 13. | ; 


6 . Dawzia—PoLaNDp. Signed agreement relative to Polish customs control in Danzig 
‘and to the regulations affecting goods passing from Danzig to Poland. Summary: 
Times (London), Aug. 11, 1934, p. 9. B.I. N., Aug. 16, 1934. 


8 Cuing—PaRAGUAY. Good offices offered by United States in dispute causing with- 
drawal of envoy from Paraguay. N. Y. Times, Aug. 9, 1934, p. 13... 


10 FINLAND—Unirep States. Exchanged ratifications of supplementary extradition 
treaty signed in Washington. May 17, 1984. Press releases, Aug. 11, 1934, p. 94. 
Text: U. S. Treaty Series, No. 871. 


10 GERMANY—GREAT BRITAIN. Agreement covering future payments to British ex- 
porters, signed in Berlin, applies only to debts falling due on or after Aug. 20. 
Times (London), Aug. 11, 1934, p. 9. Text: Cmd. 4673. 


15 Harm Occupation. Withdrawal of marine and naval forces of the United States 

` completed, under agreement of Aug. 7, 1933. Text of Secretary Hull’s statement: 

Press releases, Aug. 18, 1984, p. 108. U. S. News, Aug. 20, 1984, p. 6. C. S. 
Monitor, Aug. 15, 1934, p. 1. 


INTERNATIONAL CONVENTIONS 


AERIAL Navigation. Paris, Oct. 13, 1919. Protocol of Amendments. June 15 and Dec. 
11, 1929. 


Adhesion: Iraq. T.T. B., July, 1934, p. 13. 


ÅGGRESSION DEFINITION. London, July 4, 1933. 
Rattfications deposited: í 
Czechoslovakia, Rumania, U. S. S. R., and Yugoslavia. Feb. 17,1934. T.I. B., June, 
1934, p. 6. 
Turkey. March 23,1934. T.I. B., May, 1934, p. 10. 


AGRICULTURAL WORKERS Association. Geneva, Nov. 12, 1921. 
Ratifications: China and Nicaragua. L. N.O. J., May, 1984. 


Am Trafric. Warsaw, Oct. 12, 1922. . 
Text: Cong. kec., May 17, 1934, p. 9238. 
Adhesion: Liechtenstein. T. J. B., July, 1934, p. 13. 
Ralificalions: 
Sweden. T.T. B., July, 1934, p. 13. 
United States (with reservations). June 27,1984. T.I. B., June, 1934, p. 12. 


ARGENTINE ÁNTI-WAR Pacr. Rio de Janeiro, Oct. 10, 1933. 
Text: Press releases, April 28, 1934, p. 234. 
Ratification: United States. June 27,1934. T. J. B., June, 1934, p. 7. 


Arms TRAFFIC. Geneva, June 17, 1925. 
Accession: Iraq. May 12, 1984. T.I. B., May, 1934. 
Ratification: United States (with reservations). T.I. B., June, 1934, p. 3. 


AsvnuM. Montevideo, Dec. 26, 1933. 
Text: T. I. B., Àpril, 1934, p. 21. 
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BILLS or EXCHANGE AND Promissoay Norms. Convention and Protocol. Geneva, June 
7, 1930. l 
Adhesion: Danzig. T. 7. B., June, 1934, p. 14. ° 
Ratification deposited: Portugal. T. I. B., July, 1934, p. 20. 


BILLS or EXCHANGE AND Promissory Nores. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 

Accessions: 
Danzig. T.I. B., June, 1934, p. 14. i 
Great Britain. April 18,1034. L. N.O.J., May, 1934. T.I. B., June, 134 p. 14. 

Ratification deposited: Portugal. T. I. B. ; July, 1934, p. 20. L.N. 0. J., Àug., 1934. 


CENTRAL AMERICAN EXTRADITION CONVENTION. Guatemala, April 12, 1934. 
Text: T. I. B., May, 1934, p. 38. P. A. U., June, 1984, p. 417. P. A. U. Treaty i 
No. 8. 


CENTRAL ÁMERICAN FRATERNITY A Guatemala, April 12, 1934. l 
Text: T. I. B., May, 1934, p. 31. P. A. U., June, 1984, p. 407. P.A. U. Treaty Series, 
No. 8. 


+ 
CHECKS. Convention and Protocol. Geneva, March 19, 1931. 
Ratifications: Greece and Portugal. L. N.O. J., Aug., 1934. 


Cuxzcks. Stamp Laws. Geneva, March 19, 1931. 
Ratifications deposited: Greece and Portugal. T. J. B., July, 1934, p. 20. L. N.O. J., 
Aug., 1934. 


CHEMICAL WARFARE. Geneva, June 17, 1925. 
Ratification deposited: Bulgaria. March 7,1934. T. I. .5., May, 1934, p. 11. L.N.O.J., 
May, 1934. 


COMMERCIAL AVIATION CONVENTION. Havana, Feb. 20, 1928. 
Ratification deposited: Chile. T. I. B., June, 1934, p. 12. 


Conriict or Laws on CgEgcks. Geneva, March 19, 1951. 
Ratifications deposited: Greece and Portugal. DL. N.O. J., Aug., 1984. 


ConFfLICT or Laws ow Binus or Excuanam AND Promissory Nores. Convention and 
Protocol. Geneva, June 7, 1930. 
Ratification deposited: Portugal. T. 7. B., July, 1984, p. 20. L. N. O. J., Aug., 1934. 


Corrricut. Buenos Aires, 1910. Revision. Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. T. I. B. May, 1934, p. 23. 


COUNTERFEITING CURRENCY AND Prorocou. Geneva, April 20, 1929. 
Ratification deposited: Poland. T. I. B., July, 1934, p. 19. 
Accession: Irish Free State. L. N.O. J., Aug., 1934. 


Customs FonMALiTIES. Geneva, Nov. 3, 1923. l 
Accession: Iraq. Mav 3, 1984. L. N.O. J., Mev, 1934. T.I. B., June, 1934, 
p. 14, 


EpucaTionaL Fumes, Oct. 11, 1933. 
Signatures up to April 11, 1984: T. I. B., May, 1984, p. 14. L. N. O. J., May, 
1934, 
Ratification deposited: Switzerland. April 20, 1934. T.I. B., May, 1984, p. A 
Accessions: Bulgaria and Irish Free State. L. N. O. J., Aug, 1984. 


Ercnt-Hour Day. Washington, Nov. 28, 1919. 
Ratification: Nicaragua. L. N.O. J., May, 1934. 


CHRONICLE OF INTERNATIONAL EVENTS 755 


ELECTRIC POWER TRANSMISSION AND PRoTOCOL. Gerfeva, Dec. 9, 1923. 
Accession: Panama. 
Ratification: Danzig. L. N. O. J., Aug., 1934. 


EMPLOYMENT FINDING FoR SEAMEN. Genoa, July 10, 1920. 
Ratification: Nicaragua. L. N. O.J., May, 1934. 


EMPLOYMENT OF ÜHILDREN AT SEA. Genoa,*July 9, 1920. 
Ratification: Nicaragua. L. N.O. J., May, 1984. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Nicaragua. L.N. O.J., May, 1984. 


EMPLOYMENT OF CHILDREN IN InDUeTRY. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L. N.O. J., May, 1934. 


EMPLOYMENT OF CHILDREN IN Non-INDUSTRIAL EMPLOYMENT. Geneva, April 30, 1932. 
Ratifications: 
Belgium. T.I. B., July, 1984, p. 21. 
Spain. L. N.O. J., Aug., 1934. 


e 
EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND Stoxens. Geneva, Nov. 11, 1921., 
Ratification: Nicaragua. L. N.O. J., May, 1934. 


Extraprrion. Montevideo, Dec. 26, 1933. 
Text: T. I. B., March, 1934, p. 35. 
Ratification deposited: United States.. July 13, 1934. T. I. B., July, 1934, p. 7. 


Forcep Lanor. Geneva, June 28, 1930. 
Ratzficalions: 
Mexico and Nicaragua. DL. N.O. J., May, 1934. 
Italy. T.Z. B., July, 1934, p. 21. 


GERMAN PEACE TREATY. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. ' 
Ratifications: 
Argentina. L. N.O. J., Aug., 1934. 
Mexico and Panama. L. N.O. J., May, 1934. 
List of ratifications: F. 7. B., July, 1934, p. 23. 


HEALTH INSURANCE FOR AGRICULTURAL WORKERS. Geneva, June 15, 1927. 
Ratification: Nicaragua. L.N. O. J., May, 1984. 


HEALTH INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE AND HOUSEHOLD EMPLOY- 
MENT. Geneva, June 15, 1927. 
Ratification: Nicaragua. L. N. O. J., May, 1934. 


History TEAcHING. Montevideo, Dec. 26, 1933. 
Text: T. I. B., April, 1934, p. 28. 


Hours or WORK IN COMMERCE AND OFFICES. Geneva, June 28, 1930. 
Ratifications: Mexico and Nicaragua. DL. N.O. J., May, 1934. 


Hrpravtic Power. Geneva, Dec. 9, 1923. 
Accession: Panama. 
Ratification: Danzig. L. N.O. J., Aug., 1934. 


INDUSTRIAL Prorerty. The Hague, Nov. 6, 1925. 
Adhesion: Sweden. T.T. B., May, 1934, p. 24. 


INDUSTRIAL PnoPrERTY. The Hague, Nov. 6,1925. Revision. London, June 2, 1934, 
Signatures: Press releases, July 7, 1934, p. 28-25. T.I. B., June, 1984, p. 15. 
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INSPECTION OF Emigrants. Geneva, June 5, 1926. 
Ratification: Nicaragua. L. N.O. J., May, 1934. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification deposited: Peru. May 23, 1934. T. ". B., May, 1934, p. 1. 


INTERQÁMERICAN CoNCILIATION. Washington, Jan 5, 1929. 
Ratification deposited: Peru. May 11,1984. T. ". B., June, 1934, p. 1. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. Additional Protocol. Mon- 
tevideo, Dec. 26, 1933. 
Text: Cong. Rec., June 15, 1934, p. 11913. 
Ratification: United States. June 29, 1984. T.I. B., June, 1984, p. 2. 


INTERNATIONAL INSTITUTE OF AGRICULTURE. Rome, June 7, 1905. 
Ratification: United States (new paragraphs 3 and 4 of Art. 10), May 6, 1984. T.I. B. 
Mav, 1934, p. 18. 


Licursnirs. Lisbon, Oct. 23, 1930. 
Ratijication deposited: Finland. T.I. B., June, 1334, p. 20, 


Loan Line Convention. London, July 5, 1930. 
Accession: Estonia. T. I. B., May, 1934, p. 26. 


MATERNITY CONVENTION. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L. N.O. J. May, 1934. 


MzxpicAL EXAMINATION OF YouNG PERSONS EMPLoYvED AT Sea. Geneva, Nov. 11, 1921. 
Ratification: Nicaragua. L. N. O.J., May, 1934 


Minimum WaGe-Frxing MACHINERY. Geneva, Juae 16, 1928. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 


Monuments Pact. Washington, July 15, 1934. 
Opened for signature at Pan American Union. 4%. I. B., July, 1934, p. 26. 


Most-Favorep-Nation CLAUSE IN MULTILATERAr Conventions. Washington, July 15, 
1934. 
Text: T. I. B., July, 1034, p. 28. Commercial Pen America, Aug., 1934, No. 27. 


Moror VEHICLE Taxation. Geneva, March 30, 1331. 


Accession: Finland. 
Ratification: Poland. L. N. O. J., Aug., 1934. 


Narcotics. Geneva, July 13, 1931. : 
Ratification deposited: Austria. T. 7. B., July, 1934. P 11. 
Accession: Iraq. T. I. B., July, 1934, p. 11. 


NATIONALITY. Protocol on Statelessness. The Hague, April 12, 1930. 
Ratification deposited: Poland. T. J. B., July, 134, p. 5. 


NATIONALITY CONVENTION. The Hague, April 12, 1930. 
Ratifications: Great Britain and Canada. April 3, 1934. L. N. O. J., May, 1934. 
Ratification deposited: Poland. T. J. B., July, 1€34, p. 5. 


NATIONALITY OF WoMEN CoNvENTION. Montevideo, Dec. 16, 1933. 
Ratification deposited: 
Chile. Aug. 30, 1934. N. Y. Times, Aug. 31 1984, p. 4. 
United States. July 13,1934. T.I. B., July, 1984, p. 9. 


NiaurT Work In Bakeries. Geneva, June 8, 192£. 
Ratification: Nicaragua. L. N. O.J., May, 193¢. 
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Nienr Work or Women. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. L. N. O. J., May, 1934. 


Nicutr Work or Youna Persons. Washington, Nov. 28, 1919. 
Ratifications: Brazil and Nicaragua. LL. N.O. J., May, 1934. 


PosTaL UNION OF THE ÁMERICAS AND SPAIN. Madrid, Nov. 10, 1931. 
Eatification deposited: Brazil. T.T. B., May, 1934, p. 26. e 


Prisoners or Wan. Geneva, July 27, 1929. 
Ratification deposited: Germany. Feb. 21,1934. T. I. B., May, 1934, p. 11. 


Posu Hearts Orrics. Rome, Dec. 9, 1907. 
Adhesions: 
Italy (on behalf of Italian colonies). T. I. B., May, 1934, p. 16. 
Iraq. T.I. B., June, 1934, p. 10. 


Rapio Communications. Regulations and Protocol. Madrid, Dec. 10, 1932. 
Ratification deposited: United States. June 12, 1934. Press releases, June 16, 1984, p. 
406. T.I. B., June, 1934, p. 21. 


RADIOTELEGRAPH CONVENTION AND REGULATIONS. Washington, Nov. 25, 1927. 
Ratification deposited: Tunis. T. I. B., July, 1934, p. 25. . i - 


Rep Cross. Geneva, July 27, 1929. ° 
Adhesion: Iraq. T. I. B., June, 1934, p. 7. 
Ratification: Germany. Feb. 21, 19384. T. I. B., May, 1934, p. 11. 


REruaEkES STATUS. Geneva, Oct. 28, 1933. 
Signature: Norway. April 14, 1934. L. N. O. J., May, 1934. 


RELriEF Union. Geneva, July 12, 1927. 
Accession: Iraq. L. N. O. J., Aug., 1934. 
Rattfications deposited: Cuba and Iraq. T. 7. B., July, 1934, p. 11. 


RENUNCIATION OF Wan. Paris, Aug. 27, 1928. 
Adhesion deposited: Brazil. May 10, 1934, - T. I. B., May, 1934, p. 10. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1984. 


Riaurs AND Duties or SrAvES. Montevideo, Dec. 26, 1933. 
Text: T. I. B., March, 1934, p. 33. m 
Ratification deposited: United States. July 13, 1084. T. I. B., July, 1934, p. 6. 


Roan SrgNALs. Geneva, March 30, 1931. f 
Ratification: Poland. April 5, 1934. L. N. 0. J., May, 1934. 


SANITARY Convention. Paris, June 21, 1926. 
Adhesion: Sweden. T. J. B., July; 1934, p. 8. 


SANITARY CONVENTION FOR AIR Navigation. The Hague, April 12, 1933. 
Ratification: Egypt. June 7, 19034. T. I. B., July, 1934, p. 8. 


SEAMEN'S ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 


SILVER AGREEMENT, London, July 22, 1938. 
Ratification deposited: China. May 14, 1934. . T. I. B., May, 1934, p. 23. 


Sraristics OF Causes or DEATH. London, June 19, 1934. 
Signatures: United States and 21 other countries. T. J. B., July, 1934, p. 8. 
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TELECOMMUNICATION CoxvENTION, Madrid, Dec. 9, 1932. 
Ratifications: Spain, Syria and Lebanon. T. I. B., July, 1934, p. 25. 
Ratifications deposited: l : 
Austria. March 28, 1934. T. F. B., June, 1984, p. 21. 
India. April 30, 1934. T. 7. B., May, 1934, p. 26. - 
Luxemburg and Poland. T. J. B., July, 1934, p. 24. 
United States. June 12, 1084. T. I. Bs, June, 1934, p. 21. 


TELECOMMUNICATION CONVENTION. Regulations and Protocol. Madrid, Dec. 9, 1932.. 
Rattfications: India and Hungary. T. J. B., June, 1934, p. 21* 


^ UNEMPLOYMENT Convention. Washington, Nov. 28, 1919. 
Ratification: Nicaragua. L. N. O. J., May, 1934. 


UNEMPLOYMENT INDEMNITY IN Case or Loss or Sip. Genoa, July 9, 1920. 
Ratification: Nicaragua. L. N. O. J., May, 1934. 


UNIVERSAL POSTAL CONVENTION AND SUBSIDIARY AGREEMENTS. London, June 28, 1929. 
Ratification deposited: Dominican Republic. T. J. B., July, 1934, p. 24. 


WEEKLY Rest IN Inpustry. Geneva, Nov. 17, 1921. D 


“Ratifications: 
China. L. N. O. J., Aug., 1934. 
Nicaragua. L. N.O. J., May, 1934. 


WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 
Ratifications deposited: 
Belgium. T. I. B., July, 1934, p. 21. l 
Czechoslovakia. T. I. B., May, 1984, p. 25. 


WnuarniNG. Geneva, Sept. 24, 1931. 
Ratifications deposited: Denmark and Turkey. T. I. B., July, 1934, p. 20. L. N.O. J., 


Aug., 1984. 


Write Leap in Paint. Geneva, Nov. 19, 1921. 
Ratification: Nicaragua. L. N. O. J., May, 1934. 


Waite Suave TRADE. Geneva, Sept. 30, 1921. 
Accession: Irish Free State. L. N. O. J., Aug., 1934. 


Waitt Srave Trane (Women of Full Age). Geneva, Oct. 11, 1933. 
Accessions: | 
Irish Free State. T. I. B., June, 1934, p. 11. 
Sudan. F. I. B., July, 1934, p. 12. 
Signature: Bulgaria. T. I. B., May, 1934, p. 17. - 
Ratifications deposited: Sweden and Switzerland. L. N. O. J., Aug., 1934. 


WOonKMEN'8 COMPENSATION FOR AccIDENTS. Geneva, June 10, 1925. 
Ratifications: Mexico and Nicaragua. L. N. O. J., May, 1934. 


Worxmern’s COMPENSATION FOR ACCIDENTS (Equality of Treatment). Geneva, June 5, 


1925. 
Ratifications: China, Mexico, Nicaragua. L. N. O. J., May, 1934. 


WoRKMEN'8 COMPENSATION FOR ACCIDENTS IN LOADING AND UNLOADING Sures. Geneva, 


June 21, 1929. 
Ratification: Nicaragua. L. N. O. J., May, 1934. 
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WonEMEN's COMPENSATION FOR ACCIDENTS IN LOADING AND UNLOADING Sars. Geneva, 
June 21, 1929. Revision. April 27, 1932. 
Ratijications Mexico. L. N. O. J., May, 1934. 


WORKMEN’S COMPENSATION FOR OCCUPATIONAL DISEASES. Geneva, June 10, 1925. 
Rotifications: 
Nicaragua. L. N. O. J., May, 1934. 
Denmark. L. N.O. J., Aug., 1934. , . 


WOoRKMEN'S COMPENSATION IN AGRICJLTURE. Geneva, Nov. 12, 1921. 
Ratification: Nicaragua. * L. N. O. J., May, 1934. 
M. Arıca MATTHEWS 


INTERNATIONAL ARBITRAL AWARDS OF OSTEN UNDEN * 
ARBITRATION UNDER ARTICLE 181 OF THE TREATY OF NEUILLY 


PRELIMINARY QUESTION © ; 


` Stockholm, November 4, 1981 ° 


' On July 15, 1930, the Greek Government requested the Council of the League of Nations, 
through its Chargé d' Affaires at Berne, to appoint, in conformity with Article 181 of the Treaty 
of .Neuilly, an arbitrator for the purpose of deciding a dispute which had arisen between 
Bulgaria and Greece concerning some forests in Central Rhodopia of which a certain number 
of Greek nationals had been dispossessed by Bulgariar. authorities. At the session on Sep- 
tember 24, 1930, the Council heard the representatives of both parties. On this occasion, 
the Bulgarian representative denied that the above-mentioned article of the Treaty of Neu- 
illy was applicable to the territory where the aforesaid foresfs are located. . 

* Following the argument, the Council appointed a Ccmimittee of Jurists to study the ques- 
tion, in collaboration with the rapporteur of the Council. The report of the jurists said, in 
partieular: 

According to the documentary material and zhe oral explanations presented, the 
Greek Government maintains that Article 181 of the Treaty of Neuilly applies to the 
territories in which the forests are situated, of which the Bulgarian authorities are 
alleged to have dispossessed Greek nationals. 

The Bulgarian Government, on the other hand, maintains that Article 181 of the 
Treaty of Neuilly does not apply to the territories in which these forests are situated. 

There is, therefore, a disagreement between the Bulgarian Government and the 
Greek Government as regards the application of Article 181 of the Treaty of Neuilly. 
According to the terms of the third paragraph of this article, the dispute which has thus 
arisen between the two Governments must be submitted to an arbitrator appointed by 
the Council of the League of Nations. It should be noted that no powers have been 
conferred on the Council itself to settle any such dispute; it is merely required to ap- 
point an arbitrator. The whole question at issue between the two Governments con- 
cerning the application of Article 181 must be dealt with by this arbitrator. The 
arbitrator must, in the first place, in the light of the arguments submitted to him by 
both parties, determine whether this article is applicable. If he decides that Article 
181 applies to the territories in which these forests are situated, he must then give a de- 
cision upon the substance of the Greek claim. — 

The Committee of Jurists therefore concludes that the Council of the League of Na- 
tions should appoint an arbitrator in the present case, the right being reserved to con- 
test a Greek Government's claim befote this arbitrator, either as to its admissibility . 
or substance. 


This report was submitted to the Council at the session of October 2, 19830. On the mo- 
tion of the rapporteur, M. Scialoja, the Council adopted the following resolution: 

In view of the report submitted by the Committee of Jurists, the Council decides to 

appoint an arbitrator under Article 181 of the Treaty of Neuilly. 

At the same time, the Council designated the undersigned as arbitrator. —— 

With the consent of the parties, the Arbitrator issued, under date of January 28, 1931, 

_ regulations concerning the procedure to be followed in the first phase of the case. According 

to these regulations, memorials were to be presented z0 the Arbitrator by the agents desig- 

nated by the parties. The regulations also provided fcr the communication of the memorials 


o * Translated from the original French published by the Arbitrator in Uppsala Universitets 
Arsskrift, 1932, Program 1; and 1983, Program 2. Uppsala: A~B. Lundequistska Bok- 
handeln. 
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to the opposing party, the presentation of counter-memorials, as well as the right of the 
parties to request an opportunity for oralargument. The memorials and counter-memorials 
were presented to the Arbitrator within the times fixed, and were made the subject of the 
communications provided for in the rules. At the request of the Bulgarian Government, the 
oral argument was begun in Paris, October 23, 1931. Bulgaria was represented by M. 
Theodoroff, Agent for the Bulgarian Government, assisted by M. Gidel, Professor of J Law at 
Paris, and Greece by M. Politis, Greek Minister at Paris. . 
The Arbitrator has pronounced this 


ARBITRAL AWARD 
(Preliminary question) 


The undersigned, appointed Arbitrator by the Council of the League of 
Nations to decide a dispute between 

The Greek Government, “Plaintiff,” and 

The Bulgarian Government, ‘‘Defendant,”’ 
after having heard the parties in their statements and conclusions, has made 
the following decision: . s 

The Greek Government requested the Arbitrator S 

that he should hold and decide: 
(1) That Article 181 should be applied in this case; and 
(2) That consequently it confers upon him competence to hear the case 
and determine as to the substance of the claim of the Greek Gov- 
ernment. 

The Bulgarian Government requested the Arbitrator “to declare that 
Article 181 is not applicable to the present case." 

Although at this time there is involved only the preliminary question, that 
of the applicability of Article 181 of the Treaty of Neuilly to the territories 
where are situated the forests which are the subject of the plaintiff govern- 
ment’s claim, it will be useful to outline the chief points of the main dispute 
as they appear in the light of the declarations of the parties. Itisunderstood, 
of course, that this exposé is purely provisional in character and that no 
statement made herein relative to a point in dispute is binding upon either 
the Arbitrator or the parties. : 

It should be recalled, first of all, that the Ottoman Empire was obliged by 
the Treaty of Peace signed at London May 17/30, 1918, which ended the 
first Balkan War, to cede most of its possessions in Europe to the four Allied 
Powers—Bulgaria, Greece, Montenegro and Serbia. The division of these 
territories not having been satisfactorily made among the Allies, war broke 
out between Bulgaria and the other three Allied Powers, with whom Rumania 
allied herself. This second war ended with the signature of the Treaty of 
Bucharest, August 10, 1913, which divided between the former adversaries 
of the Turkish Empire the territories ceded to them by the Treaty of London. 
Finally, Bulgaria, Greece and Serbia separately concluded with the Turkish 
Empire the Treaties of Constantinople, Athens and Stamboul, respectively, 
mentioned in Article 181 of the Treaty of Neuilly. 
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The territorial status thue established underwent in 1919 some modi- 
fications by virtue of the Treaty of Neuilly. It was thus that Greece 
and Serbia acquired strips of territory annexed to Bulgaria in 1913, and 
that Bulgaria definitely annexed a little strip—the locality of Mustapha 
Pacha and its environs—of the territory ceded to her by Turkey under the 
Bulgaro-Turkish Convention signed'in 1915 on the eve of the entry of 
Bulgaria into the World War on the side of the Central Powers, a cónven- 
tion whieh was annulled by the Treaty oi Neuilly. *The latter, moreover, 
effected some transfers of territories other than the territories formerly 
Turkish which had been annexed to the Balkan countries after the wars of 
1912-1913. E 

As has already been said, the subject of the dispute consists of certain for- 
ests situated in the neighborhood of Dospat-Dag, in the region of Doevlen, 
Central Rhodopia. This territory was ceded to Bulgaria by Turkey in 1913 
and has ever since that time remained annexed to Bulgaria, which has exer- 
cised sovereignty over it without interruption. According to the Greek 
Government, between the years 1908 and 1911, during the Turkish régime, 
the right to exploit the forests in question was acquired for a long period of 
time by persons who subsequently purchased certain portions of the forests 
and formed, in 1913, the Dospat-Dag Company, Ltd. The Bulgarian 
Government, however, would not recognize the right of exploitation or of 
ownership and would not allow the exploitation of the forests by the inter- 
ested persons. According to the Greek Govarnment, the Bulgarian author- 
ities, after instituting a series of inquiries and consultations of experts re- 
garding the legal status of the forests in question, in 1918 proceeded to 
confiscate them for the benefit of the state, and in 1926 granted to an interna- 
tional group an exploiting concession comprising the same forests. On the 
other hand, according to the Bulgarian Government, Bulgaria, after the 
annexation of Central Rhodopia in 1913, took over the possession and admin- 
istration of the forests and has always considered them as domanial forests 
belonging to it as successor of the Ottoman State. l 

Having become Greek subjects at tht end of the World War, the interested 
parties claimed the diplomatic protection of the Greek Government, which, 
as soon as the Treaty of Neuilly came into force, took steps in their behalf 
with the Bulgarian Government. These efforts were unsuccessful, however. 
 'The parties then presented a request, in December, 1921, to the Greco- 
Bulgarian Mixed Arbitral Tribunal, which, in view of the unusual demand of 
the Bulgarian Government, declared itself, by decision of March 22, 1924, 
incompetent to take cognizance of the request. | | 

Article 181 of the Treaty of Neuilly, the application of which is the subject 
of the present dispute, is thus worded: 

Transfers of territory made in execution of the present treaty shall 


not prejudice the private rights referred to in the Treaties of Constanti- 
nople, 1913, of Athens, 1913, and of Stamboul, 1914. 
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All transfers of territory made by or to. Bulgaria in execution of the 
present treaty shall, equally and on the same conditions, ensure respect 
for these private rights. 

In ease of disagreement as to the applieation of this article, the differ- 
ence shall be submitted to an arbitrator appointed by the Council of 
the League of Nations. 


LI e e 

Article 181 declares in the first and second paragraphs the material provi- 
sions concerning respect for certain private rights, while the third paragraph 
provides a rule of jurisdiction intended to cover the case of a disagreement in 
regard to the applieation of the preceding provisions. 

In accordance with the report of the jurists on the basis of which the 
Council of the League of Nations has named the Arbitrator, the latter must 
first of all determine whether Article 181 is applicable to the territory where 
the forests in question are located. At this stage of the proceedings it is 
consequently the task of the Arbitrator to interpret Article 181 as regards 
the extent of the provislon relative to jurisdiction contained in the third 
paragraph. He is called upon to decide whether or not the difference arising 
between the two governments constitutes a disagreement in regard to the 
application of Article 181, notwithstanding the fact that the alleged private 
rights which are the subject of the Greek claim are connected with territories 
which have not been ceded by virtue of the Treaty of Neuilly. Itis therefore 
a preliminary question, raised by the defendant government, which is the 
subject of the present decision. 

In the course of the proceedings, the defendant government also presented 
another objection to the jurisdiction of the Arbitrator, an objection which 
may be considered as an exception on the ground of incompetence. It main- 
tained that the question concerning the alleged rights of the Greek subjects 
is within the exclusive jurisdiction of the Bulgarian national courts. 

Aecording to the Greek counter-memorial (82) this point is irrelevant at 
the present stage of the argumen:, and should be considered later. 

In fact, it seems that it would be better to examine the question thus raised 
by the Bulgarian Government zlong with the other disputed points of the 
case. It is therefore excluded from the present decision. 

Article 181 mentions certain provisions contained in the Treaties of 
Constantinople, Athens and Stamboul, signed following the Balkan War of 
1913. | 

The Treaty of Constantinople, signed in 1913, between Bulgaria and the 
Turkish Empire, contains the following provisions on the subject of respect 
for private rights in the territories annexed to Bulgaria by virtue of said 
treaty: - l 

| Article 10 


Rights acquired previous to the annexation of the territories, as well 
as judicial documents and official titles emanating from the competent 
Ottoman authorities, shall ba respected and held inviolable until there i is 
legal proof to the contrary. 
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- Article 11 


The right of holding landed property in the ceded territories by virtue 
of the Ottoman law on urban and rural properties shall be recognized 
without any restriction. 

The proprietors of real or personal property in the said territories shall 
continue to enjoy their property rights, even if they fix their personal 
resfdence temporarily or pernianently outside of Bulgaria. They 
shall be able to lease their property or administer it through’ third 
parties. . 


A similar clause was inserted in Articles 5 and 6 of the Treaty of Athens, 
signed in 1913, between Greece and the Turkish Empire. These articles 


read as follows: 


; 


Article 5 


Rights acquired up to the time of the occupation of the ceded terri- 
tories, as well as judicial decisions and official titles emanating from the 
competent Ottoman authorities, shall be respected and held inviolate 
until legally disproved. 

This afticle does not in any way prejudice the decisions which may be 
ra by the Financial Commission on Balkan Affairs, sitting at 

aris. 


Article 6 


Inhabitants of the ceded territories who, in conformity with the pro- 
visions of Article 4 of the present convention, and retaining the Ottoman 
nationality, may have emigrated to the Ottoman Empire or to foreign 
countries, or may have established their domicile in these places, shall 
continue to hold their real property situated in the ceded territories, 
either by lease or by administering it through third parties. 

Rights of ownership in urban and rural real property held by indi- 
viduals under titles emanating from the Ottoman state, or validly under 
the Ottoman law in the localities ceded to Greece, and before the occu- 
pation, shall be recognized by the Royal Greek Government. 

The same shall be true of property rights in the said real property 
standing in the name of corporations or held by them under Ottoman 
laws prior to the aforesaid occupation. 

No one shall be deprived of hie property, either in whole or in part, 
directly or indirectly, except for a duly stated public purpose, and after 
the payment of & proper indemnity. 


The Treaty of Stamboul, signed in 1914 between Serbia and the Turkish 
Empire, contains a provision on this subject the text of which reads: 


Article 5 


The rights of individuals and corporations to hold landed property in - 
the ceded territories, acquired under Ottoman law prior to the occupa- 
tion of said territories by Serbia, shall be respected ; and no one shall be 
deprived of his property except for a duly stated publie purpose, and after 
the payment of a proper indemnity. 

Likewise, all rights in general acquired up to the time of the occupa- 
tion of the ceded territories, as well as judicial decisions and official 
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titles emanating from the competent Ottoman authorities, shall be re- 
spected and held inviolate until there is legal proof to the contrary. 


The same principle was approved by Article 6 of the Convention fixing the 
Bulgaro-Turkish frontier, of August 24 (September 6), 1915, mentioned 
above: ; 


"The people of the territory about to be eeded shall enjoy the same 
rights and shall be bound by the same obligations provided in the con- 
ventions, treaties and agreements now in force tetween the two countries. 

Ottoman subjects shall continue to enjoy all their rights in their urban 
and rural property which may remain to them beyond the boundary 
line following the rectification indicated in Ar-icle 1. 


Article 17 of the Treaty of Constantinople provides for the settlement by 
means of arbitration of disputes concerning the interpretation or application 
of Article 11 of that treaty. 

The following is the text of Article 17 of the Treaty of Constantinople: | 


Ail differences and disputes which may arise in the intérpretation or 
application of Articles eleven, twelve, thirteen and sixteen, as well as 
Annex I, of the present treaty, shall be settled by arbitration at The 
Hague, in conformity with the agreement forming Annex III oi the 
present treaty. 


The provisions of Article 181 of the Treaty of Neuilly thus constitute the 
logical sequence to analogous provisions of the peace treaties ending the 
Balkan Wars. 

Following the example of the peace treaties of 1918-1914, the Treaty of 
Neuilly expressly sanctions a general principle of common international law, 
that concerning respect for private rights in annexed territory, regularly 
acquired under the former government. 

If the historical and territorial background of Ariicle 181 of the Treaty of 
Neuilly is clear enough, one fir.ds opinions obscurely divergent as to the 
extent of application of said article, divergencies of view which constitute the 
subject of the question actually in issüe. The respective arguments of the 
two governments concerning the point covered by the present award may be 
summed up as follows: 

The Greek Government maintains that the purpose of the authors of 
Article 181 was to preserve the general principle of respect for acquired rights, 
confirmed by treaty, and assumed by the three Balkan countries in relation 
to the Turkish Empire; to change this obligation into a general obligation of 
each of them towards all the signatories of the Treaty of Neuilly, and to 
extend the application of the treaty thus enlarged to territories which had 
ceased to be Turkish since 1915; and finally, to increase its practical value by 
securing its observance through the guarantee of final recourse to arbitration. 
Consequently, the Greek Government explains the provisions of the two 
paragraphs of said article thus: 
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The first paragraph, by the terms of which ‘‘transfers of territories made 
in execution of the present treaty shall not prejudice the private rights 
referred to in the Treaties of Constantinople, 1913, of Athens, 1918, and of 
Stamboul, 1914," indicates that neither Bulgaria, nor Greece, nor Serbia could 
releage themselves from obligations assumed under the said treaties with 
respect'to the territories acquired by them in 1913 from the Turkish Empire, 
on the pretext that, as a consequence of the lcss suffered by one, or the gain 
secured by the others, these territories no longer have the same status they 
had at the time of the conclusion of the aforementioned treaties with the 
Turkish Empire. Thus Bulgaria is obligated to enforce respect for, and to 
respect, herself, the private rights acquired under the Turkish régime in that 
territory annexed by her in 1913 which still remains in her possession; Greece 
and Serbia are similarly obligated in regard to all the territory acquired by 
them in 1913. These obligations, however, should not only be fulfilled but 
extended further. Up to 1919 they hai a contractual character only in the 
respective relations of the three Balkan Powers with Turkey. After the 
conclusion ofthe Treaty of Neuilly, by virtue of Article 181 they acquired a 
similar character in the respective relations of the three Balkan Powers with 
each Power signatory of that treaty. The second paragraph of Article 181, 
which says that ‘‘all transfers of territory made by or to Bulgaria in execution 
of the present treaty shall, equally and on the same conditions, ensure respect 
for these private rights," means that the three Balkan Powers assume, over 
and above the obligation to which they are already bound, and which the 
first paragraph preserves unaltered in their case, the obligation of respecting 
and causing to be respected in the territories annexed under the Treaty of 
Neuilly the private rights rightfully acquired under the former government, 
on the same conditions as in the territories they had annexed in 1918. Thus 
Bulgaria must respect, and enforce respect for, the private rights acquired 
before 1915 under the Turkish régime. in the strip of territory around the 
region of Mustapha Pacha, a region definitively annexed to Bulgaria from. 
the territory ceded to her by the Turkish Empire under the military conven- 
tion of 1915. , Likewise, Greece and Serbia must respect, and enforce respect 
for, the private rights acquired, whether under the Turkish Government 
prior to 1913, or under the Bulgarian Government from 1913 to 1919, in 
the territory ceded to them by Bulgaria under the Treaty of Neuilly. The ` 
double rule thus established in the ficst two paragraphs of Article 181 is 
sanctioned by the procedure of obligatory arbitration provided by paragraph 
three of the same article. 'l'o enable the Arbitrator to decide the question, 
it is sufficient that the acquired right, the violation of which is alleged, be- 
. longs to a subject of a Power signatory of the Treaty of Neuilly and relates 

to any territory whatever among those ceded to one of the three Balkan 
Powers whether in 1913 or in 1919. i 

On the other hand, the Bulgarian Government argues that the territory 

containing the forests of which the Greek subjects allege they were dis- 
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possessed by Bulgarian officials, was not subject to any transfer or change 
of sovereignty in execution of the Treaty of Neuilly, as expressly required 
by the first two paragraphs of Article 181 as a condition for the application 
of paragraph three. "The provisions of Article 181 are therefore not applica- 
ble to this territory. The Bulgarian Government gives the. following 
explanation of the meaning of Article 181 of the Treaty of Neuilly: * A 

The'purpose of this article is to secure, in the territory transferred under 
the Treaty of Neuilly,*respect for private rights acquired before the terri- 
torial changes made in execution of the Treaty of Neuilly, Paragraph one 
of the article refers particularly to private rights in the territories transferred 
in execution of the Treaty of Neuilly which were formerly part of the Turk- 
ish Empire and were annexed to Bulgaria, Greece or Serbia under the 
Treaties of Constantinople, 1913, of Athens, 1913, and of Stamboul, 1914. 
he text seems to envisage private rights acquired under Turkish rule. 
Paragraph two is more general and means all the territory belonging to 
Bulgaria or her neighbors, before or after the Balkan Wars, and transferred 
in executing the Treaty of Neuilly. This paragraph guarantees respect for 
private rights acquired in those territories before the change of sovereignty. 

The Bulgarian Government insists on the thesis aceording to which Arti- 
ele 181 of the 'Treaty of Neuilly would be applieable only to those territories 
transferred in execution of that treaty. It deems that the text and the 
meaning.of Article 181 are explicit and do not allow of any discussion or 
extensive interpretation. Normally, a peace treaty regulates only new 
situations ereated by the war and in execution of the treaty. If it contains 
provisions for situations not resulting from the war to which it puts an end, 
they must be expressly stated. Such is not the ease with Article 181 of the 
Treaty of Neuilly, which expresses in precise terms that it contemplates 
transfers of territory made in execution of that treaty. It is the duty there- 
fore of the Arbitrator to determine, in the first place, whether the private 
rights claimed by the plaintiffs relate to property situated in territory trans- 
ferred in execution of the Treaty of Neuilly. If he determines—-which is 
indisputable between the parties—that the forests contended for are in Bul- 
garian territory, acquired by Bulgaria in 1913, but not the object of any 
transfer or change of-sovereignty in execution of the Treaty of Neuilly, it 
is his duty to conclude that Article 181 is inapplicable to the dispute and 
that the Arbitrator named by virtue of that article is not i a to take 
cognizance of the matter. 

In its counter-memorial and in the course of ihe oral ements, each 
party criticized the point of view of the other, and ed his own 
argument. 

. The Greek Government maintained the following saints: 

1. If, as the Bulgarian Government argues, Article 181, was really in- 
tended to protect private rights acquired in only those territories transferred 
in.exeeution of the Treaty of Neuilly, the first paragraph of the article, 
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taken with the second paragraph, would be entirely useless and would con- 
stitute an inexplicable redundancy.. Also the terms used in the second para- 
graph, equally and on the same conditions," are easily explainable if that 
paragraph was intended to cover a different ease from that contemplated in 
the first paragraph, while they would become quite incomprehensible if the 
two Paragraphs had the same purpose in view. 

2. The argument of the Bulgarian Government does not explain the 
reference to the Treaties of Athens and Stamboul ia the first paragraph of 
Article 181. For, if Article 181 must be interpreted as covering only private 
rights in territories transferred in execution of the Treaty of Neuilly, it 
would be quite superfluous to mention the Treaties of Athens and Stamboul, 
granting that no part of the territories ceded under these two treaties has 
been transferred by virtue of the Treaty of Neuilly. 

3. The Greek thesis relating to the origin and the purpose of Article 181 
is confirmed by the attitude taken by the Great Ppwers during the negotia- 
tions which took place in London and Paris in 1918 concerning certain 
questions of &nance and others resulting from the territorial changes in the 
Balkans. It was not only the Turkish Empire and the Allied Powers who 
were interested in the insertion in the peace treaties of a clause concerning 
respect for private rights acquired in annexed territories, but also the Great 
Powers, a number of whose nationals in the territories ceded by Turkey 
were owners of property or beneficiaries of concessions obtained from the 
Turkish Government. For that reason the Great Powers were anxious to 
reserve the examination of said questions for a special conference in which 
they would participate. However, the work of the Financial Com- 
mission which was subsequently appointed and sat at Paris in 1913, could 
not be carried out because of the second Balkan War and the World 
War. 

In a report presented on the work of a subcommittee by the 
Austro-Hungarian delegate, M. d’Adler, this passage is especially note- 
worthy: 
The work of the committee was facilitated by the fact that there was 
no disagreement between the delegations of the governments repre- 
sented on the Financial Commission in regard to the fundamental prin- 
ciple concerning the application of which the committee had to decide. 
In fact, while the Ottoman Government was anxious to see upheld the 
principle of the legal subrogation of the annexing states to its own rights 
and duties towards the concessionaires and beneficiaries of contracts, 
and while the Great Powers, anxious to safeguard the material interests 
of their nationals, prepared to support this theory which they consid- 
ered the fundamental basis of the work of the committee, the Balkan 
States, in a desire to do justice, to which sentiment due honor should be 
rendered, were quick to declare respect for acquired rights and to indi- 
cate their intention of assuming all the contractual obligations of the ` 
Turkish Government toward third parties relating to the conquered 
territories. | 
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It is only natural that after the World War the Great Powers should have 
taken up these ideas again in ordez to impose them upon the Balkan countries 
by an express provision in the Treaty of Neuilly. 

4. If the Bulgarian argument be allowed, Article 181 of the Treaty of 
Neuilly would give rise to a quasrunilateral Go Eosdon for the benefit of the 
conquered country and to the detriment'of the victorious countries, sifice the 
only object of the article then would be the protection of private rights 
acquired in the territori8s annexe: by Greece and Serbia; as regards the small 
strip of land annexed to Bulgaria, the region of Mustapha Pacha, there would 
be hardly any property, rights or interests belonging to Greek or Serbian 
nationals. Hence, it would not >e of use to incorporate in the treaties of 
peace clauses for the exclusive benefit of the conquered nation. 

The Bulgarian Government maintained the following additional points: 

1. The first paragraph of Article 181 shows the whole reason for its 
existence if the Bulgariar interpretation is accepted. This paragraph con- 
templates “Turkish rights,” that ‘s, private rights arising under the Turkish: 
régime, while the second paragraph refers to other private ‘rights, those 
created after the cessation of Turkish sovereignty in the territories belonging 
to the Turkish Empire before the conclusion of the treaties of 1913-1914, as 
well as the rights created before the signing of the Treaty of Neuilly in the 
territories not under Turkish sovereignty. 

2. The mention of the Treaties of Athens and Stamboul in the first para- 
graph of Article 181 is intended only for the purpose of determining the nature 
of the rights protected. 

3. The financial negotiations which took place in Paris in 1913 had for their 
object questions other than those contemplated by Article 181 of the Treaty 
of Neuilly. The Great Powers had demanded, and the Balkan countries 
had quickly and frankly admittec, the application in matters of finance of 
the principle of subrogation to the rights and obligations of the Turkish 
Empire in the ceded territories. This subrogation was aimed principally 
at the financial obligations of the Turkish Empire toward nationals of the 
Great Powers holding bonds of the Turkish public debt or interested in Turk- 
ish railroads, various concessions, mines, etc. But the provisions concerning 
respect for acquired private right= which appear in the treaties of 1913 and 
1914, were inserted solely at the 1equest of Turkey, which had, moreover, 
pronase! without success the insertion of a like clause in the Treaty of Lon- 
don. Moreover, the Paris Conference did not agree upon any convention 
and the report of M. d’Adler has no juridical value in the present case. 

4. Regarding the Greek argument contained in paragraph 4 above, the 
Bulgarian Government calls attent_on to the fact that the Conference of 1919 
wished to render the cession of these territories less painful to the conquered 
country by guaranteeing respect for private rights acquired in these terri- 
tories, a rule which is, moreover, reciprocal, in fact as well asin law, by which 
the nationals of said Power would rot profit, but the inhabitants of the terri- 


770 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tories transferred in execution of the Treaty of Neuilly, who had become, 
with a few rare exceptions, nationals of the annexing country., 

5. It is a principle universally recognized that a stipulation limiting the 
sovereignty of a state must be interpreted strictly. In case of doubt, limi- 
tation of sovereignty is not presumed. The stipulation of the third para- 
graph 6f Article 181, which establishés a special jurisdiction for disagreements | 
which would ordinarily come under the jurisdiction of national courts, must 
consequently be applied strictly in accordance with*the text of the article. 

The Agent for the Bulgarian Government brought forward in favor of this 
view numerous citations from the doctrine of the law of nations and from 
international Jurisprudence. . 

At the request of the Arbitrator, the Secretariat of the League of Nations 
communicated with the French Minister for Foreign Affairs, with whom 
were deposited the archives of the Peace Con?erence, to find out if there exist 
any preparatory documents concerning Article 181 of the Neuilly Treaty 
which might throw light on the point in controversy. The result of this 
action is the following letter, communicated by the French delegation in 
Geneva: 

From an examination of the archives of the Peace Conference, it 
appears that Article 181 has no history. It seems that it was not in- 
serted in the conditions of peace by the Economic Commission, which, 
however, presented the projets of clausesfor Section 5, Part 9, of Neuilly. 
There was no discussion of the Supreme Council on this article, nor any 
observation of the Bulgarians as to the insertion of this provision in 
the conditions of peace, the draft of the conditions being on this point 
identical with the text of the treaty. 

No doubt it may be deduced from this that Article 181 was drafted 
and put into the treaty by the Drafting Committee, which left no min- 
utes of its proceedings. 


The Arbitrator must therefore declare the negative result of that inquiry. 

In the presence of the two conflicting views concerning the interpretation 
of Article 181 of the Treaty of Neuilly, the Arbitrator does not hesitate to 
admit that the text of Article 181 is somewhat obscure. 

The interpretation supported by the Greek Government makes it difficult 
to explain the reason for the insertion in the first paragraph of the phrase: 
“transfers of territory made in execution of the present treaty." The text 
does not state merely that the private rights envisaged by the treaties of 
1913-1914 shall be respected. It declares, in effect, that these rights shall not 
be affected by transfers of territory made by virtue of the Treaty of Neuilly. 
The Greek Government, as may ke seen from what has preceded, tried to 
explain the text under consideration in this way: 

That indicates very clearly that neither Bulgaria, nor Greece, nor 
Serbia could release themselves from obligations assumed under the said 


treaties with respect to territories acquired by them in 1913 from Tur- 
key, on the pretext that, as a consequence of the loss suffered by one, or 
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_ the gain secured by the others, these territories no longer have the same 
status they had at RUP time of the conclusion of the treaties made. with 
Turkey.” 


It is difficult, however, to understand the utility of such an T rule, 
No one would seriously maintain that the decrease or increase of acquired 
territories could have any effect whatever on the obligations. of st&tes to 
respect’ private rights in these territories. At first glance the terms used 
by the drafters of the article seem rather to indicate that private rights 
connected with the territories in question must be respected notwithstanding 
the intervening cession in whole or in part of these territories in 1919. That 
would be an express confirmation of the well-known principle of respect for 
acquired rights in ceded territory, that is, the novation by the annexing 
state of an obligation incumbent upon the ceding state. If one relies on the 
initial phrase of the first paragraph, the argument of the Bulgarian Govern- 
ment is more in accord with the letter of the text than that of the Greek 
Government. . 

However, the Bulgarian argument also oos with serious difüculties. If 
Article 181 actually had for its purpose the protection of private rights 
acquired in those territories only which had been transferred in execution of 
the Treaty of Neuilly, the first paragraph of that article, taken in connection 
with the second paragraph, would be quite useless and redundant, as the 
Greek Government has pointed out. It is true that the Bulgarian Govern- 
ment sought to find a distincticn between the two provisions. The first 
paragraph was aimed at rights acquired under Turkish dominion, while 
the second referred either to rights subsequently created, or to rights created 
in territories which had not belonged to Turkey. If we admit that this 
hypothesis serves to render the text more logical, it does not explain, how- 
ever, the drafting of the second paragraph, worded so as to cover also the 
eases which,.according to this interpretation, are contemplated by the first 
paragraph. 

One would be more disposed to accept the interpretation of the uirum 
Government of the first paragraph if the second began with a word of transi- 
tion, such as: "Moreover, (all transfers . . .)." If the authors of the article 
had adopted such a version, one could have, strictly speaking, presumed an 
intention on their part to stipulate a special provision in the first paragraph 
and to state the general rule in the following paragraph. Even worded thus, 
the drafting of the article would be rather defective. 

But there are other considerations opposed to the adoption of the Bul- 
garian view. If we accept the first argument of the Bulgarian Government 
—that is, the interpretation according to which the provisions of Article 181 
would apply only to the protection of rights arising in the regions ceded by 
the Treaty. of Neuilly—it must still be explained why the first paragraph 
mentions the Treaties of Athens of 1913 and of Stamboul of 1914. Accord- 
ing to the information furnished by the parties during the oral arguments, 
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none of the territories acquised by Serbia and Greece under these two treaties 
were transferred under the Treaty of Neuilly. It would have been, there- 
fore, entirely superfluous and illogical to stipulate in the Treaty of Neuilly 
that the transfers of territory made in ecnformity with that treaty should 
not Affect the private rights contemplated in the Treaties of Athens and 
StamBoul. . 

The explanation on this. point offered by the Bulgarian Government 
maintains that the reference to these two treaties 4s intended to name the 
kind of rights that are in question. Therefore, if this interpretation accords 
with the intent of the authors of the Treaty of Neuilly, the applieation of 
Article 181 would lead to inextricable difficulties. A private right the object 
of which is situated in a territory annexed to Bulgaria under the Treaty of 
Constantinople, but not protected by the provisions of that treaty, would 
nevertheless be included among the rights guaranteed by the Treaty of 
Neuilly, provided it conforms to the definitions of the Treaties of Athens or 
of Stamboul. It goes without saying thai taere cannot be attributed to the 
Powers sigrf&tories of the Treaty of Neuilly the intention.to revive, to the 
detriment of the annexing states, rights that the ceding state was not obli- 
gated to respect. | 

It is evident from the preceding. considerations that neither of the two 
theses before us is free from criticism. In the opinion of the Arbitrator, the 
difficulties raised by the thesis of the Greek Government are less serious than 
those which would result from the adoption of the thesis of the Bulgarian 
Government. 

This result of the analysis of the text is corroborated by certain historical 
facts pointed out by the plaintiff government. It is well known that, follow- 
ing the first Balkan War, an international commission was established in ac- 
cordance with Article 6 of the Treaty of London to settle the financial ques- 
tions resulting from the state of war and the territorial annexations. The 


Great Powers took part in the work of this Financial Commission for 


Balkan Affairs, which achieved nothing because of the second outbreak 
which soon took place in the Balkans and because of the World War. It 
appears, however, from a report presented by the Austro-Hungarian dele- 
gate, M. d'Adler, on the work of the Committee on Concessions and Con- 
tracts, from June 18 to July 17, 1913, certain passages from which were 


cited by the plaintiff government, that an arrangement was contemplated 


on the subrogation of the annexing stazes for the Turkish Empire in the 
matter of the obligations of the latter, and that there was within the com- 
mittee a very marked tendency toward the appointment of a Permanent 
Committee of Liquidation, as well as for the establishment of an arbitral 
jurisdiction, of an international character, to settle conflicts which would 
arise. This work not having been accomrlished, it does not seem improb- 
able that the authors of Article 181 of the Treaty of Neuilly—in the first 
place the Great Powers—may have wished to take up again the idea.of 
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arbitral settlement of claims relative to private rights acquired in all the 
territories ceded by Turkey in 1913 and 1914. 

The Arbitrator has arrived at the conclusion, therefore, that Article 181 of 
the Treaty of Neuilly is applicable in the matter of the territory where the 
disputed forests are located. This conclusion is the result of an examingtion 
of the terms and the purpose oi the afticle. The defendant government 
maintains that, in case of doubt as to the meaning of an arbitral clause, the 
incompetence of the Arbitrator must be presumed, according to the general 
rule by which a state is not oblized to have recourse to arbitration except 
when a formal agreement to that effect exists. The Arbitrator cannot 
agree with this principle of interpretation of arbitral clauses. Such a clause 
should be interpreted in the same way as other contractual stipulations. If 
analysis of the text and examination of its purpose show that the reasons in 
favor of the competence of the Arbitrator are more plausible than those 
which can be shown to theecontrary, the former must be adopted. 

For these reasons, . 

The Arbitrator judges and decices, i 

(1) That the application of Article 181 of the Treaty of Neuilly to the 
Greek claim is not excluded by the fact that the forests which are the object 
of this claim are situated in a region which was not transferred by virtue of 
said treaty; 

(2) That, consequently, the Arbitrator retains jurisdiction for the purpose 
of deeiding the other points in dispute. 

(Signed) Osten UNDÉN, 
Staffan Séderblom. 


PRINCIPAL QUESTION 
Stockholm, March 29, 1988 


The Arbitrator designated by the League of Nations Council in its session of October 2, 
1930, to settle a dispute between Greece and Bulgaria concerning certain forests in Central 
Rhodopia, has, by arbitral award of November 4, 1931, judged and decided that the applica- 
tion of Article 181 of the Treaty of Neuilly to the Greek claim is not excluded by the fact that 
the forests which are the subject of that claim are situated in territory which was not trans- 
ferred by virtue of said treaty. Consequently the Arbitrator retained jurisdiction of the 
case to pass upon the other points at issue. 

With the consent of the parties, the Arbitrator on January 5, 1932, laid down the rules of 
procedure to be followed in the second phase of the case. The rules contemplated the pres- 
entation of 2 memorial by the party plaintiff, a counter-memorial by the party defendant, a 
replication by the plaintiff and, finally, a rejoinder by the defendant. They also contem- 
plated, of course, the communication of these memorials to the adverse party, as well as 
the eventual institution of oral proceedings at the request of the Arbitrator or of one of 
the parties. The memorials provided for in the rules of procedure were duly presented by the 
agents of the parties and communicated to those concerned. By the terms of the rules, the 
last memorial was to be presented before June 15, 1932. Owing to a series of postponements 
eaused by one or the other of the parties, this memorial, however, did not come before the 
Arbitrator until August 24, 1932, and documents were annexed thereto still later. It having 
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been judged desirable to have oral arguments. this procedure was first fixed for October 27, 
1932. Postponement of the meeting having Zeen requested at various times by each side, 
the argument finally took place in Geneva, February 13-15, 1933.  Bulgaria'was represented 
by M. Théodoroff, Agent for the Bulgarian Gevernment,'assisted by M. Gidel, Professor of 
the Faculty of Law of Paris, and Greece by M. Politis, Greek Minister at Paris, assisted by 
M. Iaonnidés, lawyer of Athens. 

Durihg the oral argument, the plaintiff prcduced & number of documents not previously 
presented. At the request of the defendant, -he Arbitrator decided not to admit eertain of 
these documents as proof by reason of their c2layed production. 

The Arbitrator has pronounced this 


ARBITRAL AWARD 


(Points at issue between the parties, other than the preliminary question 
decided by arbitral award of November 4, 1931) 

The undersigned, appointed Arbit-ator by the Council of the League of 
Nations to decide a dispute between . 

The Greek Government, ''Plaintiff," and 

The Bulghrian Government, “Defendant,” 

After having heard the arguments end conclusions of the parties, has made 
the following decision: | 

The Greek Government requested ihat the Arbitrator decide: 


(1) That the claimants possess in the forests in question property 
rights and rights of exploitation acquired in conformity with Turkish 
legislation prior to the annexation to Bulgaria of the territory in which 
these forests are located. 

: (2) That Bulgaria had the obligation towards Greece of recognizing, 
respecting and causing to be respected these rights, which were en- 
visaged and protected by the provisions of Articles 10 and 11 of the 
Treaty of Constantinople and of Article 181 of the Treaty of Neuilly. 

(3) That in spite of its interrationel obligations, the Government of 
Bulgaria has manifestly violated these rights by depriving the claim- 
ants of their property and preventing them from exercising their rights. 

(4) That Bulgaria could plead in excuse neither the Turkish laws, the 
import of which is absolutely favorable to the claimants, nor her own 
legislation, which cannot for any reason defeat her international obliga- 
tions and of which the meaning &, moreover, contrary to her contentions. 

(5) That the Bulgarian Government has thereby made itself inter- 
nationally responsible toward tae Greek Government and consequently 
assumed the duty to make repa-ations to the claimants adequate to the 
damage which it unjustly caused them; 

(6) That this reparation must include restitution of the property of 
which the claimants were dispcssessed, or, failing that, the payment as 
indemnity of its actual value, end the payment of an indemnity for the 
deprivation of enjoyment suffered by the claimants, representing in 
regard to each of the forests in question the exact amount of damage 
suffered, calculated according fo the rules in force in the forest adminis- 
tration and taking into account the value of the woods and pasture 
lands in Bulgaria during the d=privation of said enjoyment. 

(7) That, calculated upon these bases, the indemnity due on these 
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various counts amounts to a total of 20,880,000 gold Leva, or of 40,710,- 
977.50, dependent upon whether or not the claimants secure effective 
restitution of their property. 

(8) That interest will accrue upon the sum charged to the Bulgarian 
Government from the date of the award and shall be paid to the Greek 
Government at the intervals and under the conditions fixed by the 
Arbitrator. ° * 


The Bulgarian Government requested the Arbitrator to: 


(1) Declare himself incompetent; 

(2) Hold that the demand of the Greek Government cannot be enter- 
tained until the remedies before Bulgarian tribunals have first been 
exhausted; 

(3) That in any case it cannot be entertained so far as concerns the 
brothers Tevfik and Hakki Hadji Ahmed, and the Bulgarians Pierre 
Sallabacheff, Minko Semerdjieff and Pantcho Apostoloff; 

(4) That even reduced to the interests of the Greek nationals alone, 
Ath. Christophacopeulos, Jani Doumas and Demetrios Kehaiya, the 
claim cannot be entertained as to the fourteen yailaks in which claim- 
ants allege they have concessions for exploitation; a 

(5) Exclude from the present case the claims pertaining to the forest- 
pasturage Kara-Bouroun and to those parts of the yailaks Gougouche, 
Chabanitza and Toursounitza which are situated in Greek territory. 

Collaterally to the main issue: 

(6) Hold that the Greek nationals on whose behalf the Greek Govern- 
ment brought the present suit had not legally acquired any rights in the 
nineteen yailaks with the forests in dispute, either under the Turkish 
régime up to the Turco-Bulgarian Treaty of Constantinople of Septem- 
ber 16/29, 1913, or under the Bulgarian régime after that time; 

(7) That, therefore, the Bulgarian Government in not recognizing 
these alleged rights of the claimants in the aforesaid public forests did 
not violate its international obligations (Articles 10 and 11 of the Treaty 
of Constantinople and Art. 181 of the Treaty of Neuilly); 

(8) That consequently the Bulgarian State owes no reparation to the 
Greek Government acting in behalf of its nationals. ! 

Incidentally, 

(9) Appoint a commission of assessors, which, after study on the spot, 
shall render its opinion as to the damages eventually owing by Bulgaria 
and as to the determination of the amount of interest damages. 


At the close of the oral arguments the two parties announced that they 
maintained without any change the above-mentioned conclusions reached 
in their respective memorials. However, the representative of the Greek 
. Government declared that his government was disposed to accept the media- 
tion of the Arbitrator in the matter of an agreement upon the amount of 
damages to be paid in case he should hold the Bulgarian Government re- 
sponsible in the present case. 

In regard to the incidental request of the defendant for the appointment 
of a commission of assessors to determine the extent of the alleged damage, 
the agent of the plaintiff declared he left this question to the discretion of the 
Arbitrator. ` 
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FINDINGS OF FACT 
I e 

As indicated by the summary exposition o? the basis of the present case, 
outlined in the arbitral award of November 4, 1931, the Greek Government 
is acting in the ease in the interest of certain private persons, styling them- ` 
selves Greek subjects, who assert rights of property and of exploitation in 
forests situated in Central Rhodopia. This verritorg was ceded in 1913 to 
Bulggria by the Turkish Empire by the Treaty of Constantinople and has 
since then remained annexed to Bulgaria, which has exercised sovereignty 
there without interruption. | 
. In the opinion of the Greek Government, the Bulgarian Government did 
not respect said rights of property and exploitation that those entitled to 
them had acquired prior to the annexation to Bulgaria of the territories 
where the forests are situated. The claimants whpse cause the Greek Gov- 
ernment espouses in this dispute are the following five persons: Athanasius 
Christofacopeulos, Tevfik Hadji Ahmed, Hakki Hadji Ahmed; Démétrius 
Kehaiyas and Jean Doumas. "They were all Greek subjects at the time of 
the acquisition of the rights in question, but changed their nationality in 
consequence of the provisions of the peace treaties concluded in 1913 be-- 
tween Turkey, on the one hand, and Bulgaria and Greece, respectively, on 
the other. Having acquired their righs in conformity with Turkish law, 
they should have benefited by the principle of respect for acquired rights 
expressly sanctioned by the Treaty of Constantinople. 


II 


In regard to the acquisition of timber and proprietary rights in the forests, 
the following information was furnished by Greece. The above-mentioned 
Christofacopoulos and Tevfik were the chief promoters of the forest enter- 
prise. They took in as associates a few friends and members of their fam- 
ilies, that is, the persons designated above, as well as the person named 
. Sadik Ibrahim, a Turkish subject, With whom they formed L’ Association 

exploitante des Forêts de Dospat Dagh. Tevak and Christofacopoulos di- 
rected the enterprise.. But in most of tke important contracts by which the 
association secured the exploitation of the principal forests of Dospat Dagh, 
it appeared under the name of Maison de Coramerce du Gumuldjinali Tevfik 
effendi.& Cie, or merely Société Tevfik ofendi & Cie. This name was as- 
sumed as a matter of prudence, the company being anxious to appear s as a 
venture carrying the name of a Turk. 

The forests in which the timber was bought by the associates are called 
Avanli, Kara-Bouroun, Korfanli, Chabanidja, Kodja Kargalik, Tchal, 
Bitchaktchi-Diranli, Tilkili, Souloudjak, Hamam-Bounar, Olouk-Yédik, 
Sabourdja-Alan, Kemali-Tchoral and Toursounidja. The Greek Govern- 
ment produced the contracts of “sale,” signed in 1910-1912, as well as regis- 
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tered titles relative to the forests to establish the property right of the 
"sellers." ,Reports of an official survey and specifications, required by 
Turkish law, were also introduced. The registered titles were delivered 
during the period September, 1913-June, 1914, by the General Land Regis- 
try at Constantinople. They all constitute “certificates of ownership in 
place of definitive titles." . gm 

The forests of which the associates acquired ownership are called Kavgali, 
Tehakmakli, Barakli, Kadjarli and Gougouche. For these also the titles 
produced were “certificates of ownership in place of definitive titles." Cer- 
tain acts of sale and surveyors’ reports pertaining to the five forests men- 
tioned above were likewise introduced. The titles and acts recited above 
will be the subject of a more detailed analysis later on. However, it should 
be brought out at this point that the Greek Government insists that the 
authority or probative value of thé proprietary titles of the Turkish Land 
Registry is great, and deservedly so, and formulates as follows the rule of tke 
Turkish doctrine and jurisprudence governing the matter: “Every title is to 
be presumed in principle to be authentic; but it can be contraflicted in court. 
But as long as the one who attacks it does not furnish written proof, of cer- 
tain date, in support of his contentions, the court must hold the title good 
and rely upon its terms." 

. On the other hand, the Bulgarian Government formulated certain obser- 
vations concerning the official documents above mentioned, notably on the 
subject of the “certificates of ownership taking the place of definitive titles'', 


the probative value of which it fórmally denies. Besides a great number cf 


inaccuracies and irregularities with which these certificates were tainted, the 
` Bulgarian Government emphasizes the fact that they are a special kind of 
certificates issued pursuant to an ad hoc decision after the Bulgarian occu- 
pation and not in use before that time. The Bulgarian Government thinks 
it very unusual that all the original titles should have been lost, and alleges 
that the Bulgarian tribunals and administrations had previously, that is, 
immediately following the liberation of the country in 1878, been flooded 
with a quantity of Turkish titles to property, more or less inexact, given by 
conniving employés of the Turkish Land Registry for realty situated in Bul- 
garia. It had even been necessary to warn the Bulgarian authorities by 
ministerial circulars of 1882 and 1884 against Turkish titles of this kind. 
The Bulgarian Government is thoroughly convinced that the certificates of 
ownership introduced in evidence are false and not in conformity with the 
original titles and with the registry of titles. As to the reports and specifi- 
cations, the Bulgarian Government maintains that they were not drawn up 
in conformity with the regulations covering the matter and that: they are de- 
fective in several ways. | 
In reckoning the purchase price of the forests, the associates, according tc 
the statements of the Greek Government, put into the enterprise a total sum 
of 73,000 Turkish pounds. The Bulgarian Government brought out the 
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fact that, according to the titles and documents presented by the claimants, 
they had paid for the right of exploiting tae fourteen forests gbove-men- 
tioned the total sum of 13,260 Turkish pounds, and for the acquisition of 
ownership of the five forests also mentioned above, 4,700 Turkish pounds, 
that is to say, 18,000 gold Turkish pounds, or about 400,000 gold francs in all 
for the*rfineteen forests in dispute. + 

| III : 

After the cession to Bulgaria of the territory in which the enterprise was 
situated, the associates formed on February 9, 1915, under the firm name 
Dospath-Dagh with offices at Philippopoli, a limited liability company, tak- 
ing in with them two new Bulgarian associates, General Sallabacheff and M. 
Semerdjieff. The contribution of the two new associates was only that of 
skill and acquaintance with the administration and proper exploitation of 
the forests. By a company letter of May 15, 1915, a one-sixteenth share in 
the profits of the forests Souloudjak, Bitckaktchi-Diranli and Kodja-Kar- 
galik was allowed M. Apostoloff, a Bulgarien subject. On the other hand, 
the Greek Government asserts that the participation in profits, never 
realized, offered to Apostoloff and promised in exchange for services never 
rendered, gave him no right in the assets of the company. The statutes 
provided for the transfer to the neme of the company of the forests of which 
the former associates were the owners, as soon as the transfer of property 
rights in thenew Bulgarian territory had been authorized by legislative action. 
" Among the provisions of the charter of the company the following should ` 
be cited: 

This day, the 9th of February, 1915, at Sofia, the undersigned Tevfik H. Ahmedov of 
Gumuldjina, Hakki H. Ahmedov, of Gumuldjina, Sadik Ibrahimov of Salonika, Athanasius 
N. Christofacopoulos, of the village of Klissoura (Kostour), Dimitre N. Kehaya of the village 
of Klissoura (Kostour) and Yani N. Douma of Salonika, acting in our name and on our be- 
half, on the one part, and the undersigned Peter Sallabescheff, of Sofia, retired general, and 
Minko Chr. Semerdjiev of Varna, acting in our name end on our own behalf, have agreed 
upon and undertaken the following: 

1. The two contracting parties have organized a commercial limited liability company 
under the firm name Dospath-Dagh. 

2. ‘The main office of the company is at Philippopo i. I may open as many branch offices 
in the Kingdom as may be necessary. 

3. The company has for its purpose the exploitation in a modern and proper way of the 


private forests granted in the Rhodope mountains, bought together with the land, as well as 
those leased solely for exploitation by the parties of the first part, as follows: 


' 4, The company is organized for a period of six years from the 19th of February, 1915. 
5. The parties of the first part, namely, Tevfik H. Ahmedov, Hakki H. Ahmedov, Sadik 
Ibrahimov, Athanasius N. Christofacopoulos, Dimitre Kehaya, Yani N. Doumas, have 
raised a capital of 2,600,000 (two million six hundred thousand) levas for expenses and pur- 
- chase by contract of wood material from the forests mentioned in letters c, i, j, k, 1, m, n, o, 
p, q, 7, of Art. 3 of the present contract, and from the Zorests bought with the land, mentioned 
in letters a, b, d, e, f, g, h, s, of the same Art. 3 of the present contract. The contracts of 
exploitation of the forests, the procurations in the names of the parties of the first part, shall 
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be immediately transferred by notarial act to the name of our company as soon as the Min- 
istry. of Agrigulture shall have approved them, and the right of ownership in the forests 
purchased with the land, mentioned in letters a, b, d, e, f, g, h, s, of Art. 3 of the present 
contract, shall be transferred to the name of the company by notarial act as soon as the trans- 
fer of property rights in the new territory of the Kingdom shall be authorized by legislative 
act. The rights of the parties of the first part in the forests enumerated in Art. S9 of the 
` present contract are transferred to the compdny. The documents relating to tHese forests 
are kept in the company safe. 

6. The parties of the sacond part, namely, Petro Sallabascheff, retired general, and M. 
Chr. Semerdjiev, shall contribute as capital their knowledge of the administration and proper 
exploitation of the forests of the company, which are valued at 600,000 (six hundred thou- 
sand) levas. 

7. The capital contributed by the parties of the first part, composed of real estate valued 
at 2,660,000 (two million six hundred sixty thousand) ! levas, and the intellectual capital of 
the parties of the second part estimated at 600,000 (six hundred thousand) levas, constituie 
the capital of the company, the total of which is 3,200,000 (three million two hundred 
thousand) levas. Shares to the number of 640 shall be issued immediately after the signa- 
ture of the present contract for this capital. The shares shall carry the spatios of vos 
Board of Directors. Every twenty shares is entitled to a vote. : 

8. The shares are divided as follows: . 

(a) The parties of the first part, namely, Tevfik H. Ahmedov, Hakki H. Ahmedov, Sadik 
Ibrahimov, Athanasius N. Christofacopoulos, Dimitri y Kehaya and Yani N. Doumas, re- 
ceive 520 (five hundred twenty) shares, of which they become absolute owners. 

(b) The parties of the second part, namely,- Petro Sallbascheff, retired general, and M. 
Chr. Semerdjiev, receive 120 (one hundred twenty) shares of which they become absolute 
owners, 


Concerning the functioning of the new company, the two governments 
disagree completely. The Greek Government asserts that the transfer of 
the forests to the company never took place, so that the rights acquired by 
the associates never changed owners and that the new company could never 
in fact have functioned in Bulgaria. As a consequence of the refusal of the 
Bulgarian Government to recognize the proprietary rights of the claimants 
in the five forests belonging to them in their own right, on the one hand, and 
the rights accruing to them from the fourteen contracts acquiring timber 
rights, on the other hand, there was no realization of the contributions 
promised by the associates and the company remained without capital. 
The prohibition of trading between enemies, a principle of international law 
affirmed by the laws promulgated in 1917 in Bulgaria as well as in Greece, 
implied, moreover, in consequence of the entrance into the war by Greece on 
the side of the Allies and against Bulgaria, the annulment of the very agree- 
ment of organization. This annulment was confirmed by Article 180 of the 
Treaty of Neuilly. On this point it must also be recalled that the general 
meeting of stockholders on June 20, jah proceeded to rescind the acts of 
the company. 

1 This figure is very probably due to an error. Asa matter of fact, the capital contributed 
amounts, according to paragraph 5, to 2,600,000 levas, and the total of 3,200,000 levas, indi- 


cated below, supposes, if the intellectual capital is 600,000 levas, a contributed capital of 
2,600,000 levas. 
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The Bulgarian Government presents the character of the Dospath-Dagh 
Company and its róle in the case under consideration in a totally different 
light. This company was. not only validly constituted and registered as a 
Bulgarian company, but also existed and functioned in fact. It was never. 
dissolved and still exists today. By the contrioution in kind of the nineteen 
disputed’ forests on the part of the asSociates, it acquired the right of prop- 
erty or concessions in said forests, the agreement of organization being under 
Bulgarian law a purely consensual contract which was perfect and produced 
all its effects by the sole agreement of the parties. The reference in the 
agreement of organization to the approval of the Ministry of Agriculture 
and to legislative authorization had no other purpose but to assure formally 
the rights of the company in regard to third persons. The notarial transfer 
was made subordinate to the legislative authorization because at that time 
notarial sales were still governed by a royal proclamation of December 1, 
1912, forbidding all sales and transacticns concernéng real property in the 
new territories acquired from the Turkish Empire. On the Bulgarian side; 
it was emphasized also that the Dospath-Dagh Company acted, after 1920 
also, aS owner or concessionnaire of the disputed forests. 


IV 


There is a difference of opinion not only on the question of knowing who is . 
the owner of the alleged rights of property ard concession, but also on the : 
nature and extent of these rights. The Bulgarian Government argues that 
no private individual could, according to Turkish law, acquire complete 
ownership in these forests, which had the character of public property in 
which individuals could possess only very limited rights of enjoyment. | 

It was therefore legally impossible, according to the Bulgarian argument, ` 
that the disputed forests should be the absoluze property of the claimants or 
their grantees. The ''certificates of ownership" were consequently inac- 
curate on this point, besides not conforming with the original deeds and the 
records of the General Land Registry at Constantinople. The latter con- 
tained no mention of “forest,” falsely carried in the certificates produced by: 
the claimants as the result of the culpable connivance of some Turkish employé. 
In reality it was a matter of public lands, of winter and summer pasture lands. 
The fundamental Turkish law limited the extent of the right of enjoyment 
of the possessor of land according to its intended purpose, and pasture lands 
were exclusively intended for the pasturing and watering of cattle. . While 
the forests were intended for the cutting and commercialization of the tim- 
ber, which was the result of the possessive title, the enjoyment and utiliza- 
tion of winter and summer pasturage consisted solely of a right to the grass 
and running water, a right of pasturing and watering, to the exclusion of every 
other right. The inhabitants had, however, permission to cut wood for their 
personal needs in return for payment to the Treasury of certain taxes. The 
Greek Government refuses to yield to this point of view: the physical origin 
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of the land would be, according to that government, pastures, become forests 
in the course of time by the natural growth of trees. The registered titles 
carried, respectively, under the heading concerning the nature of the land, 
mention of “pasture land" concurrently with that of "forest." 


y 


e ~? 

Next, the question of the nationality of the claimants must be considered, 
granting that the defepdant denies the right of the plaintiff to speak before 
an international tribunal for the interests of the two brothers, Tevfik and 
Hakki, because of the nationality which they possessed at the time the 
damage was caused them by the alleged confiscation of the forests. 

All five original associates were undeniably Turkish subjects prior to the 
Balkan wars of 1912 and 1913, and one of them, Sadik Ibrahim, remained so 
without ever changing his nationality. His share in the disputed forests, 
therefore, is not included in the claims of the Greek Government. The two 
partners Sallabacheff and Semerdjieff, associated with the others in 1915, 
and Apostoloff, accepted as a partner in the course of the same year, so far as 
is known, always had Bulgarian nationality during the period covered by the 
present ease. | 

In regard to the brothers; Tevfik and Hakki, the Greek Government as- 
serts that they changed nationality twice. Having obtained Bulgarian 
nationality in 1913, they then acquired Greek nationality in 1920, due to 
intervening territorial changes and by reason of the fact that they had es- 
tablished themselves in Western Thrace, which passed successively from 
Turkey to Bulgaria and from the latter to Greece. The acquisition by the 
two brothers of Greek nationality took place legally when Western Thrace 
was given over to Greece according to the Treaty of Neuilly, and, from the 
point of view of Greek domestic law, by virtue of the Greek law on the global 
nationalization of the inhabitants of the annexed territories. That was 
binding upon Bulgaria by reason of Articles 44 and 158 of the Treaty of 
Neuilly. The Greek Government also invokes in support of its argument 
certain documents, among which were documents issued March 30, 1931, by 
a Mixed Subcommission for Exchange of Populations and establishing the 
fact that Tevfik and Hakki were recognized as non-exchangeable Greek 
subjects, settled in Gumuldjina, as well as certificates drawn up by the Con- 
sul General of Greece at Constantinople and establishing that the two 
brothers were undeniably Greek subjects and had the right to reside freely - 
in Constantinople. Although they were Bulgarians from 1913 to 1920, it 
should be kept in mind that the rights claimed by them dated from the time 
when they were Turks and that the violations of which they complain were 
not consummated until after.the conclusion of the Treaty of Neuilly, when 
they became Greeks and thereby acquired the right to invoke the interna- 
tional protection of the Greek Government. To deprive them of this 
protection in the present case would be at variance with the present tendency 
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of international law to consider diploma-ie protection as the necessary means 
of safeguarding individual rights in international intercourse, | 

The Bulgarian Government does not deny formally that the three associ- 
ates Christofacopoulos, Doumas and Kehaiyas became Greek subjects, 
expressing, however, a doubt in this regard. Concerning the brothers 
Tevfilegnd Hakki, it maintains on the contrary that they were not Greek 
subjects. After having acquired Bulgarian nationality by virtue of the 
Treaty of Constantinople of September 19/29, 1913, the two brothers settled 
in Turkey and were treated by the Turkish Government as Turkish subjects. 
The Bulgarian Government, therefore, formally denies their Greek nation- 
ality, and invokes in support cf its assertion certain information and docu- 
ments. In any case, Tevfik and Hakk could not, according to that govern- 
ment, have become Greek subjects bef2re August 20, 1924, the date of the 
ratification of the Treaty of Sévres, under the terms of the third protocol of 
Lausanne, signed July 24, 1923, and on concition that they were actually 
settled in Thrace as the Greek Government zlleges. But the Mixed Com- 
mission for Exchange of Populations bv the two certificates of March 30, 
1931, relied upon by the Greek Government, recognized them as non-ex- 
changeable because they had been domiciled in Constantinople at the time 
of the entry into force of the instruments signed at Lausanne. Moreover, 
it was proved that one of the brothers, Hakki, died in Sofia, leaving heirs. 
While referring to the Arbitrator the task of Jetermining the alleged Greek 
nationality of the two brothers, the 3ulgarian Government states as an 
added fact that they could not in any case have become Greek subjects 
before the 20th of August, 1924. 


V] 


The Bulgarian Forestry Administration tcok possession of the disputed 
forests in February, 1918, after the military occupation of those regions by 
Bulgarian troops. The two parties are in disagreement upon the point of 
whether the Bulgarians, in oecupying the region of Doevlen and taking 
possession of the forests, could reasorably coubt that they held property . 
possessed and exploited by private individuals. The Greek Government 
alleges that the associates had had installed in these forests sawmills run by 
water or motor and all the other mechz niea! means necessary for the sawing 
and squaring of timber, that they had proceeded to lay. out ways of access 
to the interior of the forests, and had constructed depots and storehouses. 
At Kienstendjik a dozen sawmills had >een set up, and charge of them given 
to an Italian expert with the assistance of 84 foremen and 600 workmen, 
housed in special buildings. Numerous Décauville roads ran the length of 
the forests and a route of 50 kilometer: had been constructed’ by the associ- 
ates. The picture drawn by the Bulgarian Government is quite different: 
the Bulgarian occupation found in the litigated regions and forests nothing 
in particular in the nature of 2 large, well organized timber exploitation. A 
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few ‘small NT run by water, of meager output and quite primitive, 
scattered in the forests of the frontier region, with huts or very light sheds, 
some mountain paths, no carriage route, no Décauville road, only a few 
habitations in the wood clearings authorized in-the public forests. The 
configuration of the land, very mountainous, covered in all directions bz . 
vast domanial forests, likewise indicated the improbability of the Mistence 
of private forests in the midst of these vast mountainous wilds belonging to 
the state. Under these conditions the Bulgarian authorities did not hesitate 
.fo assume charge of all the forests in Central Rhodopia, which aroused no 
protest until the latter part of 1914. It was during that year that the 
claimants were in communication with the Ministry of Agriculture of Bul- » 
garia with a view of establishing their alleged rights in the disputed forests. 
Judging by the allegations of the Greek Government, the associates were 
able to carry ori their venture on a reduced scale during 1914 and 1915 unde: 
an authorization givene Tevfik Hadji Ahmed by a ministerial order of 
November 21, 1914. The Bulgarian Government is anxious te emphasize 
- on this point that it would have been necessary for Tevfil? to have beem 
elected Deputy to the Bulgarian Parliament, a member of a group producing - 
the necessary number to constitute the majority of the Radoslavoff govern- 
ment, in order that the protests should have been addressed to the Ministrr 
of Agriculture. The documents concerning the forests in dispute having 
been presented to the Ministry of Agriculture, the Minister, on August 10, 
1915, appointed a commission composed of eminent Bulgarian jurists and 
officials, to examine the Turkish law in connection with the alleged rights ó? 
the interested parties. This commission made its report on January 22, 
1916. . That same year the Ministry of Agriculture sent two of its officials 
to Constantinople for the purpose of verifying the titles and documents pro- 
-duced by the associates. Two other commissions were successively ap- 
pointed: the first, created March 9, 1917, presented its report on May 10, 
1917; the second, constituted on March 21, 1918, presented its report on 
July 23, 1918. The Ministry of Acriculiure also ordered an inquiry to be 
held on the spot by a high forestry official. The conclusions reached br 
these various inquests are differently interpreted by the two parties. 
. During all this time the Bulgarian Government, while awaiting the defini- 
tive settlement of the controversy, did not permit, the cultivation of the 
forests except upon payment of the price of eut wood at the rate fixed for . 
state forests. In the ministerial ordinance of August 4, 1916, mention is 
made of a dispute, and in that of July 28, 1917, of the absence of a solutior: 
of the question of ownership of the forests. 

On September 20, 1918, the Minister of Agriculture addressed to the forest 


 . inspectors in the annexed territories an order by which all the forests in the 


category of those forming the subject of the present litigation wére to be 
considered as property of the state. The text of this order was wordec 
thus: n 


E 
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In conformity with Art. I of the Forest Law, all the yailaks within the 
limits of your district are property of the state. 

The right of pasturing and watering of the former owners of the 
yailaks will be appropriated wishin a short period. 

I cancel all prior orders of the Ministry by which the owners of the 
yailaks were given the right of enjoyment of the natural growth in the 
yttiaks, as contrary to the provisions of the Forest Law. 

. All taxes paid up to the present time by the owners of the yailaks for 
the exploitation of the trees in the.yailaks sha]l be deposited in the 
Treasury. 

The cultivation of these forests shall be carried out according to Art. 
24 of the Forest Law. 

The owners of the yailaks shall be entitled only to the enjoyment of 
pasturing and watering in accordance with the proper documents veri- 
fied by the public authorities with the originals. Otherwise, the right 
of' pasturage shall be utilized as belonging to the state in accordance 
with the orders given by the Fores; Law. 


It followed that the various measures attempted by the parties were in 
vain. In September, 1919, they addressed to the Bulgarian Government a 
formal protest signed by Teviix, in which there was, in addition, the ques- 
tion of eventual recourse to the courts. By & request presented December - 
22, 1921, the parties then carried their complaint to the Greco-Bulgarian 
Mixed Arbitral Tribunal in Paris, which declared itself by decision of March 
22, 1924, without jurisdiction in fhe case. Since the spring of 1921, the 
Greek Government has extended diplomatic protection to the parties and 
made representations to the Bulgarian Government in their behalf. In a 
note verbale of January 10, 1925; the Ministry of Foreign Affairs of Bulgaria 
finally informed the Greek Legation at Scfia that the Ministry of Agriculture : 
and Public Domains, having examined the csse, would hold that the Dos- ` 
path-Dagh forests were yailaks ani that the servitudes of pasturage and 
watering were, by virtue of Article 5 of the Forest Law, taken over for the 
benefit of the state, which, in azcorcance with Article 4 of the same law, had 
taken possession of the forests. The interested party in the case, the Dos- 
path Dagh Company, could, if it wag not satisfied, safeguard its rights by 
taking the case into court, especially since th» Ministry of Agriculture was 
not competent to pass upon the va.idity of ticles to property. 

The facts concerning the examination of the affair by the Council of the 
League of Nations, which resulted in the appointment of an Arbitrator under 
Article 181 of the Treaty of,Neuilly, are set out in the arbitral award of 
. November 4, 1981. . | 


EINDINGS OP Law 
A. UPON THE PRELIMINARY QUESTIONS 


I 


Before proceeding to the consideration of the different legal questions 
raised by the parties, the Arbitratcr wishes to point out that his rôle in the 
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present case is defined by Article 181 of the Freaty of Neuilly, the tenor of 
which may-be cited here: 

Transfers of territory made in execution of the present treaty shall 
not prejudice the private rights referred to in the Treaties of Constanti- 
nople, 1913, of Athens, 1913, and of Stamboul, 1914. 

All transfers of territory made dy or to Bulgaria in executio of the 
present treaty shall equally and on the same conditions, ensure respect 
for these private sights. . i 

In case of disagreement as to the application of this article, the differ- 
ence shall be submitted to an arbitrator appointed by the Council of the 
League of Nations. 


It follows from this text that the contracting parties, among them Bul- 
garia, bound themselves reciprocally by virtue of the provisions of said 
Article 181 to respect the acquired rights referred to in the treaties concluded 
following the Balkan Wars, especially in the Treaty of Constantinople signed 
in 1913 between Bulgaria and the Ottoman Empire: Said treaty contains 
the following provisions: f ° 


= 
ARTICLE 10 


Rights acquired previous to the annexation of the territories, as well 
as the judicial documents and official titles emanating from the com- 
petent Ottoman authorities, shall be respected and held inviolable until 
there is legal proof to the contrary. ~ 


ARTICLE 11 


The right of holding landed property in the ceded territories by virtue 
of the Ottoman law on urban and rural properties shall be recognized 
without any restriction. 

The proprietors of real or personal property in the said territories 
shall continue to enjoy. their property rights, even if they fix their per- 
sonal residence temporarily or permanently outside of Bulgaria. They 
shall be able to lease their property or administer it through third 
parties. 


The Treaty of Constantinople contains no provision concerning the na- 
tionality of the individuals whose acquired rights Bulgaria engaged to re- 
spect. This being the case, one might ask whether Articles 10 and 11 of the 
treaty apply only to invididuals who were Turkish subjects before the an- 
nexation and remained so afterwards, or whether they are equally applicable 
to persons possessing another nationality. Neither of the parties in the 
course of the present case has attempted to so limit the application of the 
two articles mentioned above, according to the nationality of the parties 
entitled. It also appears more likely that the purpose of the aforesaid pro- 
visions was to establish a guarantee of respect for rights acquired under the 
protection of Turkish legislation, independently of the nationality of the : 
parties entitled. This guarantee was, however, incomplete and of a very 
limited -practical value as long as it could not be invoked by a signatory of 
the treaty other than Turkey. | 
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In the opinion of the Greels Gove-nment, the conclusion of the Treaty of 
Neuilly has had the result of rendering more efficacious the above-mentioned 
provisions. Article 181 of saic treaty changed the obligation assumed in 
1918 and 1914 toward the Turkish Empire by the three Balkan States into 
a general obligation oi each of them toward all the signatories of the Treaty 
of Netily, and increased its practital valie by assuring its observation 
through the guarantee of final recourse to arbitration. It is therefore by 
virtue of Article 181 that the Greek Government feets justified in invoking 
before the arbitral tribunal provided by tha; article the obligation assumed 
in 1913 by Bulgaria towards the Turkish Empire of respecting acquired 
rights. It is understood that she Greek Government does not claim the 
right to exercise diplomatic and legal protection in behalf of persons other 
than those possessing Greek nationality. 

This argument means, as regards the acquired rights of the claimants who 
had become Greek subjects foliowirg the Treaty of Athens of 1918, that 
these rights were already protected by the existence of the material pro- 
visions of Artiéles 10 and 11 of the Treaty of Constantinople. But until the 
entry into force of the Treaty of Neuilly, the Greek Government, not being 
a signatory of the Treaty of Constartinople, had no legal grounds to set up 
a claim based upon the relevant stipulations of that treaty. Article 181 of 
the Treaty of Neuilly created this legal basis. 

This point of view was not expressly contradicted by the defendant. It 
rather impliedly admitted it in its pleadings by invoking in its argument 
Articles 10 and 11 of the Treaty of Constantinople. 

The Arbitrator adopts the interpretation of the Treaty of Neuilly accord- 
ing to which the Greek Government ean invoke in behalf of its nationals the 
provisions of Articles 10 and 11 of the Treaty of Constantinople. 

This conclusion, however, concerns only the three claimants who had ac- 
quired Greek nationality in 1913, that is, Christofacopoulos, Doumas and 
Kehays. The question of the other claimants is considered below (see 
Section ITT). 


II 


'To the Greek claim the Bulgarian Government raised certain preliminary 
objections, reproduced below, relating to the incompetence of the Arbitrator 
or to the inadmissibility of the claim of the adverse party. It is therefore 
necessary to examine first of all the basis of ;hese objections. 

In its first two exceptions the deferdant asxs the Arbitrator to (1) declare 
himself incompetent, and (2) hcld that the demand of the Greek Govern- 
ment cannot be entertained prior to the exhaustion of remedies before the 
Bulgarian courts. 

The tenor of the written and oral erguments of the representatives of the 
Bulgarian Government is that the ob:ection cf incompetence is based on the 
argument that the dispute relates to questions of internal law. The func- 
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tion of the Arbitrator was discharged by the award already pronounced upon 
the applicability to the case, of Article 181 of the Treaty of Neuilly, that 
being the only question of an international nature. The Arbitrator is not 
competent to pass upon the question of whether the claimants obtained in a 
regular way. proprietary and exploiting rights in the disputed forests. Only 
national courts are qualified to pass upon the very existence of a refi POP: 
erty right. 

The exception takea on the principle of exhaustion of jeg remedies can 
be considered as subsidiary to the first one. An action before. an interna- 
tional tribunal to enforce private acquired rights is not, in any case, enter- 
tainable before the exhaustion of local remedies at the disposition of the 
claimant. This condition not having been fulfilled in the present case, the 
result of the action can only be a dismissal of the suit. 

Although these two exceptions are not absolutely identical, they: indude 
each other in part, and evidently arise from the same point of view: as a 
general rule, an international tribunal ought not to undertake the hearing of 
a dispute normally within the jurisdiction of naticnal courts? It is expedi- 
' ent, then, to consider the two objections at the same time. 

The provisions of Articles 10 and 11 of the Treaty of Constantinople im- 
pose upon Bulgaria the obligation to respect certain acquired rights and, 
besides, to respect the judicial acts and official titles emanating from the 
competent Turkish authorities. Said rights and titles "shall be respected 
and held inviolable until there is legal proof to the contrary.” Article 11 
imposes upon Bulgaria the obligation to recognize without any restriction 
the right of land ownership in the ceded territories under. the Turkish AN 
concerning urban and rural realty. 

In the present case, the defendant admitted itself bound, by virtue of ar 
international agreement, to respect the acquired rights soned to in Articles 
10 and 11. There is no divergence of opinion, therefore, on the validity of 
the principle itself. It is the opinion of the defendant, apparently, that, 
under these circumstances, there exists no dispute according to the last para- 
graph of Article 181 of the Treaty of*Neuilly. 

It is evident that this interpretation of the relevant texts is too restricted. 
When an international convention imposes upon one of the contracting 
parties the obligation to respect acquired rights and to recognize official 
titles until legal proof to the contrary, & general refusal to conform to the 
rule embodied in the treaty may evidently constitute a violation of that ob- 
ligation. But this violation can take other forms as well. - It may also con- 
sist of a refusal to recognize in a given ease the validity of a law, under the 
pretext that the law has not bsen sufficiently proved. The adoption by 
Bulgaria of an attitude implying the refusal of the Bulgarian authorities to- 
respect. the presumption in favor of the acquired rights and Turkish official 
titles, provided for in Article 10, may evidently constitute a violation of that 
article. In the present case, the Bulgarian authorities have denied the 
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claimants the right to avail themselves of the presumption created by 
Article 10. The Bulgarian. Government now maintains that it had special 
reasons for its refusal. This question belongs to the main point of the dis- 
pute and will be considered later. But the Bulgarian Government cannot 
withdraw from the examinat7on of the Arbitrator the question of whether or 
not it Was justified in refusing to recognize the contracts and titles of owner- 
ship produced by the claimants. i 

It may be noted, however, that, in exercising the jurisdiction created by - 
Article 181 of the Treaty of Neuilly, the Arbitrator will examine, as inci- 
dental only, the question of the actual existence of proprietary or other rights 
in respect to Turkish legislation (cf. judgment No. 7 of the Permanent Court 
of International Justice, page 42). But he cannot evaluate the attitude of 
the defendant in regard to provisions 10 and 11 without considering to a 
certain extent the questions of the existence, according to civil law, of the, 
rights invoked by the claimants. 
e The Bulgarian Government also relied upon ihe well-known principle of ` 
international law of prior extaustion of local remedies. When, following the 
occupation of the territory by the Bulgarian troops in 1912 and 1913, the 
Bulgarian Forestry Administration took possession of the disputed forests, 
it considered them as Turkish domanial property, destined to become the 
property of the Bulgarian State by the final annexation of the territory. The 
possession of the Forestry Administration having been thus established, the 
individuals claiming rights in the forests should, according to the defendant, 
have asserted their rights in the usual legal way by resorting to the Bulgarian 
courts of competent jurisdiction. The demands of the claimants are there- 
fore hardly justified on their face. The Bulgarian Government alleged, 
moreover, that the titles produced by the claimants are tainted with irreg- 
ularities of form so obvious that they could not be considered as.establish- 
ing the so-called acquired rights. This fact constitutes an additional 
reason for considering the question as belonging to the jurisdiction of the 
national courts. 

On the Greek side, on the other hand, the special aspects of the present 
-dispute’are insisted upon. The rule of exhaustion of local remedies cannot 
be pleaded in the present case against the Greek Government; first, because 
recourse to national courts offers the claimants no possibility of obtaining 
justice, these tribunals being bound on the matter by Bulgarian national — 
legislation, and next because Article 181 of the Treaty of Neuilly carries the 
implicit exclusion of the rule. Concerning the Bulgarian national legisla- 
tion, the plaintiff cites the law of 1904 an renders useless all recourse os 
" Bulgarian courts. 

The objection here considered is not justified either, and for several 
reasons. 

‘First of all, under the legal presumption émbodisd in Article 10 of the 
Treaty of Constantinople, the Bulgarian Forestry Administration could not 
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refuse to recognize the rights and titles of the claimants without ‘legal proof 
to the contrary.” The exception of exhaustion of local remedies would 
have more foundation if the Forestry Administration had itself taken the 
initiative in a suit against those holding title and this action had been pend- 
ing, or even if the Bulgarian Government had raised this objection so that 
it could later institute a legal action before-those tribunals against thgsparties 
allegedly entitled. But the Bulgarian. Government has in no way mani- 
fested such an intention. Under these circumstances, it is the duty of the 
Arbitrator to declare that, in case the Bulgarian Government had wished to 
contest the validity of the contracts and titles produced, their annulment, 
except in case of manifest irregularities of form, could have been brought 
about only by judicial decision (cf. Judgment No. 7 of the Permanent Court 
of International Justice, page 42). The examination made by the administra- 
tive authorities was not sufficient to satisfy the requirement of Article 10, 
' according to which the presumption shall prevail “until legal proof to the 
contrary." Moreover, the Bulgarian Government itself admitted—see the 
text of the note verbale addressed on January 10, 1925, to the Greek Legation 
‘at Sofia, cited above—that the Ministry of Aeucuiture which examined the 
titles of the claimants ‘is not a tribunal which can pass upon the validity 
of titles of ownership." The rule of exhaustion of local remedies is necessar- 
ily restricted in its applieation by the establishment in the terms of the 
treaty of said legal presumption. 

Besides, the rule of exhaustion of local remedies does not apply generally 
when the act charged. consists of measures taken by the government or by a 
member of the government performing his offieial duties. "There rarely 
exist local remedies against the acts of the authorized organs of the state. 

To this consideration the plaintiff adds another. The. Ministry of Agri- 
culture, in proceeding definitely to confiscate the forests, relied upon the 
above- pentioned Bulgarian law of 1904 according to which all the yailaks 
were to be considered as domains of the state. Considering that this law 
was not modified so as to admit of the application of a special régime in the 
annexed territories, the claimants had reasons for considering as useless any 
action before the Bulgarian ccurts against the Bulgarian Treasury. 

The conclusion from the foregoing considerations is that the objection on 
the ground of incompetence and of inadmissibility of the Greek claim must 
be overruled. 


III 


It is proper to consider next the competence of the Greek Government to 
, act in behalf of the brothers Tevfik and Hakki Ahmed who acquired Bul- 
garian nationality in 1913. | 

On this question the defendant has drawn up an exception thus 


worded: 
That in any case, it (that is, the demand of the Greek Government) 


) 
e 


! 
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cannot be entertained in so far as concerns the participation of the 
brothers Tevfik and Hekki Hadji Ahmed, and the Bulgarians Peter 
Sallabacheff, Minko Semerdjieff and Panteho Apostoloff. » 


Of the two questions thus mentioned, only the first has a preliminary char- 
acter and will be treated here. The defendant denies that the Greek Gov- 
ernmerMacan act as protector of the Ahned brothers in this ease. On the 
other hand, the plaintiff claims nothing fcr the benefit-of the three Bulgarian 
associates, and the defendant's exceptioa therefore enly has the result of 
reducing the eventual shares of the other associates in a sum corresponding 
to the financial interests of the Bulgarian subjee-s in the forestry enterprise. 

The two parties argued at some length the nationality of the brothers 
Tevfik and Hakki Hadji Ahmed, upon which they hold rather divergent 
opinions. However, they are agreed tha; in 1918 the brothers were both 
Bulgarian subjects. At the time of the ast corsplained of—the alleged con- 
fiscation of the forests—they were therzfore undgniably nationals of the 
country which took the steps »harged. Under these circumstances it is not 
admissible, accerding to common internat.onal law, to admit the right of the 
Greek Government to present claims in their behalf for these injurious acts, 
inasmuch as the latter were caused by thair own government. “By taking 
up the ease of one of its subjects and by resorting to diplomatie action or 
international judicial proceedings on his b2half, a state is in reality asserting 
its own right—its right to ensure, in the person of its subjects, respect for 
the rules of internationallaw.' (Judgment No. 2 of the Permanent Court 
of International Justice, page 12.) This being so, Greece cannot base a 
claim on the fact that a Buigarian national was injured by confiscatory 
measures on the part of the Bulgarian Government, even though he later 
became à Greek subject. Neitker is there ground for interpreting Article 181 
of the Treaty of Neuilly and tae provisions of tae Treaty of Constantinople 
to which that article refers, as extending to such a degree the right of the 
Greek Government to undertake the diplomatie and legal protection of 
persons acquiring Greek nationality as a result of various recent peace 
treaties. . 

The conclusion is that the reclamation of the Greek Government cannot 
be entertained as regards the two claimamts Tevfik and Hakki Ahmed. 


IV 


The Bulgarian Government has requested the Arbitrator, as an exception 
(under No. 5) to 


Exclude from the present ease the claims pertaining to the forest- 
pasturage Kara-Bouroun and to those parts of the yailaks Gougouche, 
Chabanitza and Toursounitza which a-e situated in Greek territory. 


On this point the defendant declared tha; the forest of Kara-Bouroun was 
situated in a region in dispute between the Bulgzrian and Turkish Govern- 
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. ments before the wars of 1912-13. In the opinion of the Bulgarian Govern- 
ment, this region was part of the territory formerly Bulgarian. In support 
of its allegation, the defendant produced a letter issued from the Forests and 
. Hunting Section of the Bulgarian Ministry of Agriculture and Public Lands, 
dated August 12, 1932. It states particularly: 


Concerning the forest in the yatlak Kara-Bouron, this forest Situated 
west of the former Turco-Bulgarian frontier and forming part of the ' 
State Forest of Foténe, has always been, as well before the Balkan War 
as at the present time, in the possession and under the administration of 
the Forestry Office of Foténe, District of Pechtera. 


There was also produced a letter from the Bulgarian General Staff, dated 
August 16, 1932, in which it.is declared that the said lands of Kara-Bouroun 
have always been a part of Bulgarian territory and have been guarded by 
Bulgarian troops. A map published in 1907 by the General Staff, a copy of 
which was introduced daring the argument, confirms that the frontier was, 
according to Bulgarian opinion, laid out in the manner indicated thereon. * 

The plaintiff maintains that the fact that the territory was in dispute be- 
fore the conclusion of the treaty is hot important, and that it did not actually 
belong to Bulgaria except by virtue of the treaty. 

In view of the precise data furnished by the Bulgarian Government on 
this question, and in view of the limits upon the jurisdiction of the Arbitrator 
laid down by Article 181 of the Treaty of Neuilly, the Arbitrator is of opinion 
that the plaintiff has not proved its right to bring before him a claim against 
the Bulgarian Government on the subject of the rights of Greek citizens in 
the forest of Kara-Bouroun. 

As to the other three forests which are partly situated in Greek territory, 
the plaintiff denied the allegation of the defendant, but maintained, in addi- 
tion, that the quantity of wood sold in aecordance with the eutting contracts 
could have been obtained in any case in Bulgarian territory. The Arbitrator 
eould not, in view of this latter possibility, allow the Bulgarian objection as 
a, eres exception. 


V 


The defendant presented, in the form of an objection of inadmissibility, 
& request to remove from the case the claim of the plaintiff concerning the 
fourteen yailaks in which claimants allege rights of exploitation. 

This point, which is rather a question of substance, will be considered star 


B. ON THE MAIN ISSUE 


I 


In declaring admissible the reclamation of the Greek Government, the 
Arbitrator has not taken a final position concerning the existence of the ac- 
quired rights claimed by the plaintiff on behalf of its nationals. The pre- 
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liminary question includes in effect the jurisdiction of the Arbitrator as it 
has been established by the provisions of Article 181 of the Treaty of Neuilly. 

The conclusion to which the Arbitrator has come in the first part of that 
judgment is that the defendant is noi justified in withdrawing from the con- 
sideration of the Arbitrator the question whether or not the acquired rights 
of certs Greek subjects have been violated. In the opinion of the Arbi- 
trator, that is not a question which is within the exclusive jurisdiction ef the 
national courts of Bulgaria. The rule of prior exhaugtion of local remedies 
cannot be invoked in the case as a defense in;ended to prevent the examina- 
tion of the main point of the dispute. It is the Arbitrator’s function to 
judge whether or not the attitude of Bulgaris towards the parties in interest . 
implies, on the part of that country, a failure in its international obligations 
contained in Article 181 of the Treaty of Netilly. 

The general argument of the defendant concarning the jurisdiction of the 
Arbitrator being thus rejected, it remains fcr the Arbitrator to consider in 
order each of the claims presented by the plaintiff. First, however, it will be 
proper to consider certain questions, raised Ey either one or the other of the 
parties in the course of the case, which concern all the claims, or most of 
them, and are therefore of a rather general character. 


II 


It follows from the preceding arguments that the Greek Government. 
bases its claim on the fact that the Bulgarian Government took possession of 
several forest tracts in which Greek nationals held certain rights and declared 
them state property. When the Bulgarian Forestry Administration took. 
possession of them—which appears to have taken place in February, 1913— 
a state of war existed between Bulgaria and the Turkish Empire. It has 
been stated on the part of Bulgaria that there was then no ground for sup- 
posing the existence of private forests. Nc caim was asserted before the 
last half of 1914. The claimants having brought their complaints to the 
attention of the proper authorities, the Bulggzrian. Ministry of Agriculture 
and the special commissions appointed by it for this purpose submitted them 
to a scrupulous examination. It was not until 1918 that the inquiry was 
completed. A letter from the Minister of Azriculture, dated September 20, 
1918, gave notice of the final decision to treat she disputed forests as publie. 
forest lands. 

The Bulgarian Government now declares that that measure was proper, 
chiefly because the forests had, according to Turkish legislation, the character 
of public domains in which individuals could generally have no other rights 
than a very restricted right of enjoyment (right of.pasturage). Private 
owners of yailaks (publie pasture land placec at the disposition of private ` 
cattle) could not, according to the opinion of the defendant, exploit the trees 
thereon. These yailaks, according to this arzument, were in the category 
of real property, denominated miriin Turkish terminology, as distinguished 
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from that called mulk, that is to say, realty owned by individuals with full 
rights of ownership. 

That question constituted tae main subject of the inquiry undertaken by 
the commissions appointed by the Minister of Agriculture of Bulgaria to ex- 
amine the claims. The first of these commissions, according to a procés- 
verbal of January 22, 1916, arrived at the conclusion that the ppeprietors 
(possessors), of the yailaks are at the same time owners (possessors) of the 
natural forests situated within the limits of these yailaks, and that in order 
that they should be treated as such it was sufficient for them to present 
either the procés-verbal of the execution of the judicial inquiry and the formal 
decision, or other documents stating that the judicial inquiry had been 
completed and that the fixation of the tax Orman Resmi (a kind of tithe on 
forests) had been proceeded with. ‘The second commission, according to the 
procés-verbal of May 10, 1917, made a similar decision. In its opinion, the 
judicial inquiry and the fixation of the Orman Resmi tax serve to confirm 
the right of possession (ownership) and of enjoyment of the ygilaks in the 
forests to the proprietors to whom titles of possession of yeilaks had been 
delivered, thus legally modifying the very nature of the property which is 
thus transformed from yailaks into forests. The result is that the com- 
missions admitted the possibility of the existence of private rights in the 
trees growing in a yailak, although private rights of this kind can be con- 
ceded only in pursuance of a special procedure and on the basis of an inquiry 
undertaken by the competent authority. 

In finally declaring on September 20, 1918, that the disputed forests were 
to be treated as public forests, the Bulgarian Minister of Agriculture did not 
rely upon the Turkish law in force in the territory before annexation, but on 
the Bulgarian Forest Law of 1904: “In conformity with Art. 1 of the Forest 
Law, all the yailaks ior the limits of your district are property of the 
state." | 

In the note verbale addressed on J anuary 10, 1925, to the Greek Legation 
at Sofia by the Ministry of Foreign Affairs of Bulgaria, mention is likewise 
made of the fact that the Bulgarian State had taken possession of the forests 
in dispute conformably to Article 4 of the Bulgarian Forest Law. Nor did 
this note invoke the Turkish law in force prior to the annexation. 

It may be noted here that one of the commissions above mentioned ex- 
pressly pointed out certain differences existing between the Bulgarian law as 
applied by the courts, on the one hand, and the Turkish law, on the other, 
in regard to the treatment of realty of the kind in question. 

It may be concluded from the lengthy discussion which took place in the 
course of the case on the question whether the disputed forests had the char- 
acter of mulk or of miri, that the Bulgarian thesis is accurate as regards the 
assertion that the properties were miri lands and not mulk lands. But it was 
proved on: the part of Greece that individuals could also, under Turkish 
. law, obtain concessions of miri lands with rights so extensive that they were 
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permitted to utilize or even dispose of the timber growing thereon. : The 
question whether it is necessary to characterize as a right of ownership the 
legal situation of the possessors of yailaks who have duly secured such ex- 
tensive rights seems to be a rather theoretical one. This is confirmed by a 
letter of the Ministry of Foreign Affeirs of Turkey to the Bulgarian Legation 
at Ankare, dated August 18, 1932, in which tae following passage appears: 
Those persons having a right of ownzrship in property in the cate- 
gories of miri and vakouf enjoy all the rights recognized by the law in 
every owner of mulk property. They also possess, equally with the 
latter, the free and entire disposition of 5his property and consequently 
can alienate it, pledge it as security, bestow it as a gift; and on their de- 
cease this property passes into the ownership of their legal heirs. This 
property cannot return under the admiristrations of the Miri or of the 
Vakouf except only in the cases providec by law and notably in the case 
. of escheat. Likewise, these administra;ions have no legal right to re- 
enter into possession of this property in any other guise. The fact 
that this property has been recorded in zhe land register or indicated in 
the title deeds as Miri, Vakou or Mulk could not give rise to any dis- 
tinction between them as to the right of cisposal of such property. 


It may be mentioned that the Mixed Commission on Greco-Bulgarian 
Emigration was confronted with the same problem and that in 1929 it 
decided to consider the forests situated on th» yailaks as private property. 

The conclusion of the Arbitrator is, therefore, that according to Turkish 
law, the possessors of yailaks could have been in a legal situation essentially 
similar to that of an owner and consequently could have had the right to use 
and dispose of the trees. The Turkish law in force in the annexed territory 
: before 1913 did not forbid the concession to private persons of rights in the 
timber growing on the yailaks. Under these circumstances, it is not indis- 
pensable to the settlement of the present dispute to decide the point of 
whether these rights must be considered righ:?s of full ownership or rather as 
in the nature of a permanent usufruct. 


i 


As said above, the defendant formulated a preliminary exception d 
ing the Arbitrator to hold 
That even reduced to the interests of the Greek nationals only, Ath. 
_ Christophacopoulos, Jani Doumas and Demétre Kehaya, the claim 
cannot be entertained as to the fourteen gailaks in which claimants 
allege they have concessions for exploitation. 


We will now proceed to consider this exception, which touches on a rather 
basic question. 

The defendant asserts that the claims of tke plaintiff founded on the four- 
teen cutting contracts made by claimants with the owners of certain forests, 
could not be very well based upon the juridical nature of cutting rights, 
for such rights include only personal obligations toward the grantee and not 


; 


JUDICIAL DECISIONS 795 


rights of property or other real rights. The measures of the Bulgarian Gov- 
ernment were therefore aimed at the proprietors and not directly at the per- 
sons holding the right to cut. If the rights in question are personal obliga- 
tions, the action of the claimants should be directed against their grantors, 
and the Greek Government has no direct recourse against the Bulgarian 
Government. The defendant refers on this point to a clause inserietl in the 
contracts, according to which the "vendor" agrees to take all useful and 
proper measures to remove any obstacles which might later arise to injure 
his property rights. Added thereto is the following passage: 
In case he cannot succeed in so doing, and it is shown that all the 
rights of the vendee are destroyed, the vendor agrees to indemnify the 


vendee for all the damage suffered by the latter, without recourse to 
any protest or questioning whatsoever. 


The plaintiff asserts in rebuttal that the cutting contracts imply the sale 
of the trees and that the buyer must be considered as the owner. The 
clause in the contracts cited above does not mean that the obligation im- 
posed by it upon the grantor is the only possibility open to the parties hav- 
ing the rights in question. The latter were, as owners of the trees, victims 
of confiseatory measures taken by the Bulgarian Government. 

The two parties have developed in detail the reasons working in favor of 
both theses. The Arbitrator has concluded that the rights of cutting of the 
kind in question—rights not recorded in the land register—belonged under 
Turkish law to the domain of personal contract rights. » 

It remains then to determine whether the legal nature of the cutting rights 
prevents the Greek Government from presenting claims based on inter- 
nationallaw. 

It should first be recalled that the right of a state to assert elaims under 
common international law is disputed in cases of the kind here in question. 
According to one generally accepted opinion, a claim can be made not only 
in case of violation of property rights resulting from measures taken by the 
authorities of another country, but also, for exemple, when the claimant 
possesses in a foreign country a mortgage on realty or on a ship which has 
been confiscated. But generally, in a case in which the demand of the 
claimant is based, for example, upon the fact that his debtor in the foreign 
country has become insolvent as a result of confiscation, diplomatic inter- 
vention or action before an international tribunal based on common inter- 
national law will not be allowed (cf. Borchard, Diplomatic Protection of 
Citizens Abroad, 295-300). 

There are frequently found in international treaties provisions for the pro- 
tection of rights other than real ones. Several instances may be cited in the 
peace treaties concluded, following the last World War. 

In the present case it is a question of the interpretation of Article 181 of 
the Treaty of Neuilly and of Article 10 of the Treaty of Constantinople. 
The first of these two articles speaks of “private rights," and the second of 
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“acquired rights.” Article 11«of the Treaty of Constantinople enunciates, 
moreover, à special rule concerning “property rights in land." It seems 
necessary, because of the context, to interpret the first two expressions as 
not limited to real rights. Hence, if, after the annexation of the territory 
in dispute, the Bulgarian Government had prcmulgated a law annulling, for 
examp\éNall the personal contract rizhts acquired before the annexation 
in relation to the inhabitants of the territory, that law would have to be con- 
sidered as incompatible with Article 10 of the Treaty df Constantinople. 

Concerning the cutting rights, :t cen be said that they are not entirely 
- annulled since the subsidiary right to an indemnity accorded the parties in 
interest by the grantors in the cutting contracts has not, so far as known, 
been abrogated. Some doubts megy therefore arise as to the competence of 
the Greek Government to interpose in bekalf of persons holding cutting 
rights. Itis also possible that, accorcing tc Turkish law, rights. of- cutting 
were so precarious that a regular c2ssicn of the realsy to a new owner would 
bave resulted in the impossibility cf asserting the cutting right against the 
latter by transforming it into a righ} to indemnity against the grantor. 
This point was not entirely clarifiec during th» hearings: But, in the present 
case, the Bulgarian Minister of Agriculture zrohibited all further cutting, 
with full knowledge of the claims o2 the contending parties, giving as the sole 
reason the fact that the forests were state prcperty according to the Bul- 
garian Forest Law of 1904. The Bulgarian Covernment therefore took a 
step directly aimed at the rights of cutting as well, and based on the un- 
justifiable ground that the concession of that kind of rights was not allow- 
able because the forests were the property of the state. Under these cir- 
cumstances, it can hardly be doubtec that the attitude of the Bulgarian 
Government concerning the cutting rghts vas incompatible with the re- 
spect for “acquired rights" imposed pon Bulgaria by Article 10 of the 
Treaty of Constantinople. ` 


IV 


The defendant made several observations on the subject of the proofs 
introduced by the plaintiff in support of the right of the claimants in the 
forests. The documents produced were, in ics opinion, filled with such 
manifest irregularities that they could not uphold the presumption of the 
existence of the alleged rights of the claiman;s. | 

First, it is proper to make an observazion of a general kind as to the nature 
of the titles of ownership produced by the e aimants. As was mentioned 
above, the claimants sought to prove their rigats of ownership in the forests 
—either those of the persons who g-antad the cutting rights to the claimants 
or those of the Jatter themselves—by irvokinz & species of documents ealled 
“certificates of ownership in place of definitive titles." No original title of 
ownership or of possession (tapou) was prodce2d. Nor does the defendant 
think it very probable that all the originals without exception were lost; it 
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advances the hypothesis that the tapous weye not produced because they 
contained references disadvantageous to the allegations of the claimants. 
On the subject of the certificates produced, the defendant remarks that they 
are a hitherto unknown and unused form of proprietary titles. ‘It was by 
virtue of a special decision of the Grand Vizier of May 1, 1329 (1913), that 
the Turkish authorities issued these certificates, which were not inaige prior 
to that. time in Turkey, and then only for real property situated in the terri- 
tories taken away from the Turkish Empire after the Balkan War. Hence 
the Government of Constantincple at the time of that decision of the Grand 
Vizier in fact no longer exercised authority in the territories occupied by the 
Allied Powers. Under these circumstances, the Bulgarian Government 
denies that the acts and decisions of the Turkish authorities of Constantino- 
ple have any effect in relation to the territories under Bulgarian occupation 
and jurisdiction. | 

While admitting thatethe new form of titles of ownership was not in use 
in 1913, the plaintiff maintains that even after the occupation or annexation 
of the territory by Bulgaria, the Turkish authorities retainéd the right to 
determine the form of the certiicates confirming the rights in real property 
which such persons had acquired in the past under the Ottoman régime. 

The Arbitrator agrees with the opinion in that regard expressed by the 
plaintiff. The obligation assumed by Bulgaria to respect official titles 
emanating from the Turkish authorities implies the obligation to recognize 
the certificates of ownership duly issued by the competent Turkish authority 
on the basis of the Turkish land register in whieh the property was recorded. 

But the defendant raises objections likewise in regard to the content of the 
certificates. Relying upon an attestation issued by a Turkish official upon 
whom it devolved to keep the land title register, it asserts that the certificates 
contain certain indications not conforming to the register. This inaccurate 
information in the certificates relates, on the one hand, to the juridical na- 
ture of the forests and, on the other, to their extent. Thus one finds in 
certain certificates the indication that the forests had the character of mulk 
(full ownership), while the register dots not contain such an indication at all, 
but contains others according to which the forests are miri land. In addi- 
tion, certain certificates mention "forest," while the register designates the 
same property only as “yailak’’ (pasturage land). 

The Arbitrator does not see any reasons for him to cast doubt upon the 
accuracy of the defendant’s allegation concerning the non-conformity on 
certain points of the certificates with the land title register—being based 
upon the attestation of a Turkish official, and obtained through the Ministry 
of Foreign Affairs of Turkey. However, it seems probable that it was the 
competent Turkish authority who inserted the information in question in 
the certificates at the time of their issuance. If the Bulgarian administra- 
tion had thought that the certificates were falsified it could at any time, by 
bringing action before the proper Bulgarian court, have called for a judicial | 


1 
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decision concerning their validitz or their probative value. It appears, 
however, that the allegation of falsity was formulated only during-the present 
litigation. 

It is nevertheless decisive that the certificates produced by the defendant 
on the subject of the contents of the land title-register confirm the fact that 
in essei] points these titles are in eonfornity with the land register. In 
view of the conclusion to which the Arbitratcr came above on the question of 
the difference existing between mulk and mi-i according to Turkish law, de- 
cisive importance should not be given to the question whether one or the 
other of these terms was employed in the reg: ster for the property in dispute. 


y 


1. Concerning the forests of Kavgali and Tchakmakli, the plaintiff 
asserted the right of ownership for Christcfacopoulos and 2d relying 
upon six “certificates of ownership in place of defjnitive titles." No con- 
tract of sale was produced. The certificazes establish the fact that the 
grant of the right of ownership was recorded in the land register in May, 
1913. The defendant called attention to the fect that the acquisition of the 
right of ownership took place after the Bulgerian occupation of the territory 
in which the forests are situated and in violation of the proclamation of 
King Ferdinand of-December 1, 1912, providing as follows: 

On and after the day of occupation it is forbidden to enter into con- 
tracts or transactions of any sort whatever dealing with immovable 
property located in the occupied territories. 


All instruments concluded after the 5th of October, 1912, are held 
void at law. 


It is evident that the certificates of ownership lose their probative value 
as proofs of acquired rights if it appears from tiem that the cession of those 
rights took place at a time when such cessizn was not allowed. The ques- 
tion therefore arises whether there are grounds for taking into consideration 
the proclamation of King Ferdinand from the point of view of international 


law. è 
The Treaty of Constantinople provides that “rights acquired previous to 
the annexation of the territories . . . shall be respected." We should com- - 


pare with this text the declaration annexed to the “TOALN in which the 
Turkish Government declares as follows: 

In regard to Article 10 of the treaty, ihe Imperial Ottoman Govern- 

ment declares that it has not consented, since the occupation of the 

. ceded territories by Bulgarian forces, to transfers of rights to individuals 

for the purpose of limiting the sovereign rights of the State of Bulgaria. 


The terms of Article 10 of the Treaty of Constantinople might lead to the 
conclusion that Bulgaria engaged to respect rights acquired in the territory 
in question before the entry into fcrce of the treaty. At that time only did 
the sovereignty pass definitively to Bulgaria. The word “annexation’’ is 
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not so exact, however, that it recessarily excludes an interpretation fixing 
the crucial moment at a prior dete. It should be noted that the Treaty of 
Athens of November 1/14, 1913, between Turkey and Greece (Article 6), as 
well as the Treaty of Stamboul of March 1/14, 1914, between Turkey and 
Serbia (Article 5), contain the word “occupation” instead of “annexation” 
in the text of the corresponding provisions. The two allies of Bulgeria in 
these*two treaties with Turkev did not engage to respect rights acquired 
after occupation. This fact is not without importance in the interpretation 
of the Treaty of Constantinople, since it is hardly likely that the contracting 
parties would have wished to make a distinction on this point between the 
treaties. Besides, it should be noticed that the Treaty of Constantinople 
does not invalidate the proclamation of King Ferdinand but, on the con- 
trary, contains in an annex a declaration tacitly expressing the same idea as 
the proclamátion in regard to grents of property by the Turkish Government 
to private individuals. 

. Exclusive of the argument concerning the meaning of the word ‘‘annexa- 
tion" in Article 10 of the Tresty of Constantinople, an asgument which 
`- touches on the preliminary question of the competence of the Arbitrator, a 
still more definite conclusion may be arrived at by other means. Bulgaria 
promised to respect rights validly acquired before the annexation. The 
aforesaid proclamation of King *erdinand forbade grants of realty. If this 
prohibition was legally valid, the acquisition in May, 1913, of the two for- 
ests now in question is not valid. One may set aside here the question of 
how this problem should be considered from the point of view of common 
international law. “But it is important to establish that Turkey, by the 
Treaty of London of May 17/3C, 1913, previously alienated her sovereignty 
over this territory in favor of the Allied Powers, that is, Bulgaria, Greece, 
Montenegro and Serbia. It is srue, as the plaintiff pointed out, that the 
Treaty of London was never ratified and its provisions were modified in part 
by later treaties. But à provision of the Treaty of Constantinople declares 
that the provisions of the Treat” of London are to be enforced in regard to 
the Imperial Turkish Government and the Kingdom of Bulgaria in so far 
as they are not-abrogated or modified by the stipulations of the Treaty of 
Constantinople. It follows, in the opinion of the Arbitrator, that the 
proclamation of, King Ferdinanc had full legality for the territory, at least 
from the date of the signature of the Treaty of London. It has not been es- 
tablished by the plaintiff that the sale took place prior to that date. 

‘It may be presumed also, with reference to what has been said above, 
that the expression 'annexation'" in Article 10 of the Treaty of Constanti- 
nople contemplates a date whick is not subsequent to May 17/30, 1913. 

As a result of the foregoing, tke plaintiff cannot base any claim i in favor of 
the claimants on a right of NORUMC Dd acquired in these two forests. 

2. With regard to the forests o2 Barakli and Madjarli, the defendant main- 
tained that they were acquired by Christofacopoulos end Tevfik by contract 
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of sale drawn up on April 1, 1914, befcre the second notary at the court of 
first instance of Sofia. The plaintif, however, could not produce any other 
proofs of the acquisition of proprietary tights except a copy from the register 
kept by the aforesaid notary showinz taat a contract of sale concerning a 
forest was entered into on the above-rnentioned day by Christofacopoulos 
and Tevfik and certain designated »ersons, and certificates of ownership 
delivered for the vendors and other persons concerning the two forests: On ` 
the Bulgarian side, it was pointed ou; that the contract of sale was not pro- 
duced and that, in any case, it did not fulfill the condition required by 
Bulgarian law by which the grant cf tea! property must be made by notarial 
deed drawn up by the notary under wacse jurisdiction the property islocated, 
under penalty of being void. On the Geek side, the opinion was expressed 
that a deed to which the signatures of the contracting parties are legalized 
before a notary, and which is copied in the notary’s book, takes on the char- 
acter ofta notarial deed. Moreover, in zase the Arbitrator decides that the 
hare ownership of these two foresis was not transferred to the claimants, 
due to an irregularity of form, the rlaint-ff bases its claim on a prior contract 
for the purchase of the wood cuttings from these forests. 

The results of this recital is;that the plaintiff has produced no title of 
ownership nor any other conclusive p-oof concerning the two forests of 
Barakli and.Madjarli. The legal presumption of acquired property rights 
is therefore not established. In this case there is still less proof of a right 
acquired before the annexation of the territory and consequently falling 
within the jurisdiction of the Arhitzazor. The exploitation contract like- 
wise invoked by the plaintiff was concluded March 16, 1908, for a period of 
ten years from the beginning of the cutting, without right of renewal. Ac- 
cording to the very terms of the ccntract, it must have expired in 1918. 
Under these conditions it could nct serve as the basis for a claim. | 

9. In regard to the forest of Gougouche, the plaintiff maintained that 
Tevfik acquired ownership of it in January, 1908. In support of this allega- 
tion plaintiff invoked a certificate stowing thet Tevfik is the owner of the 
forests.and that a statement to that effect was entered in the land register in 
January, 1908. The certificate was delivered September 21, 1913. Certain 
observations were made on behalf oi 3ulgaria in regard to the certificate. 
And it must be admitted that the ccrtiieate contains certain irregularities. 
Under the heading “Explanation of ressons for drawing up the Mus the 
followi ing information is found: 


Copy taken from the one al records on written demand of Tevfik 
Effendi who, in his quality as less22 duly established by certificate, re- 
quested the delivery of this ecpy, 5leading the loss of the original in his 
possession delivered in January 1326, based upon entries inscribed at 
that date by purchase from Edhem Effendi. 


2 The plaintiff dates its title from '1324—1202" and an expert's report from “1325-1910.” 
It appears, however, that it should have placed the dates at “1324-1908” and “1325-1909.” 
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- In this note Tevfik is designated as "lessee," while he is named “owner” 
in another place in the same certificate. Neither does the year 1326 (1910) 
indicated in the certificate conform to another statement made in the certifi- 

cate according to which the acquisition of the right of ownership by Tevfik , 
was registered in 1324 (1908). It appears, however, from the copy of the 
register produced by the defendant thgt the entry was made in 1908. In . 
one (copy of a) “letter of specification” of September 5, 1325 (1909), Tevfik 
is likewise designated as the. owner entered in the register. . Another in- 
accuracy in the certificate, it appears, is the indication of the area as 140 

ancient deunums while the register shows the figure 40. . 

In spite of the irregularities pointed out on this subject, the Arbitrator is 
of the opinion that the documents produced ought to. have been recognized 
by Bulgaria as titles.of ownership until proof to the contrary by judicial 
means. In refusing to recognize these titles the defendant, therefore, failed 
in its international engagements. 

4. Concerning the forest of Toursounidja, the defendant observed that 
no cutting contract was produced. It objects therefore to this claim being 
taken into consideration. The plaintiff. alleges that the contract was lost, 
but submits at the same time that its existence is sufficiently established by 
the tenor of the titles of ownership appertaining to this forest. 

It is true. that Tevfik is designated in these deeds as ‘‘the lessee of the 
forest," a status “duly proved by certificate.” But, on the other hand, 


there exists no information concerning the content of the contract. The 


plaintiff has not proved therefore that the defendant failed in its obligations 
concerning respect for acquired rights, or rather concerning the rule of pre- 
sumption contained'in Article 10 of the Treaty of Constantinople. The 
Arbitrator is therefore obliged to reject the claim presented on the subject of 
this forest.  . 

5. The contract produced bs the plaintiff concerning the cutting rights in 
the forest of Hamam-Bounar was drawn up on February 7, 1910, for a period 
of five years, without the privilege of renewal. This contract does not pro- 
vide for the sale of a fixed quantity of wood: ` Therefore, according to its 
own terms, it must have expired in 1915. The Arbitrator, therefore, cannot 
do otherwise than reject the claim concerning this forest. - 

6. Concerning the other custing rights, the defendant raised various ob- 
jections to their validity. These observations are aimed at either the in- 
competence of the alleged owzer of a forest to grant a right of cutting, or at 
some irregularities in the form of the statements covering the description of 
the forests which are obligatory according to Turkish law, or else at the 
absence of a decision of the proper authorities concerning the approval of 
such statements. 

After examining all the documents concerning the various forests, the 
Arbitrator has, however, arrived at the conclusion that, there. being no 
judicial decision invalidating the alleged rights, he must proceed on the 
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presumption of their validity, assuming that no manifest and serious ir- 
regularities have been shown. ef] 

' The result of the examination of che various points at issue may be summed 
up as follows: 

The defendant’s claim in regard to the forest of Kara-Bouroun cannot be 
considexed (see Title IV, A) and the claims concerning the forests of Kavgali, 
Tehakmakli, Madjarli, Barakli, Toursounidja and Hamam-Bounar must be 
rejected. e 

Among the claims based on the right of ownership there is ground for al- 
lowing only that concerning the forest of Gougouche. 

Among the claims based on the right of cutting for a limited time and a 
fixed quantity of wood, there is ground for allowing the following eleven, 
that is, those concerning the forests of Avanli, Olouk-Yédik, Korfanli, 
Tehal, Souloudjak, Kodja-Kargalik, S&bourdjs-Alan, Bitchaktchi-Diranli; 
Chabanidja, Tilkili and Kemali-TchoraL 


j VI 

It follows from the conclusion drawn by the Arbitrator above, that the 
attitude of the defendant in regarc to the claimants did not accord, as far 
as concerns certain of the forests in question, with Article 10 of the Treaty ` 
of Constantinople and with Article 181 of the Treaty of Neuilly. Consider- 
_ing the damage thus caused the plaintiff by the defendant, the latter must be 
held to pay an indemnity. 

It was suggested in the course of the proceedings that, should the claim be 
upheld in whole or in part, the defendant should be obliged to restore the 
forests to the claimants. The plaintiff, however, left to the discretion of the 
Arbitrator the expediency of such restitution. 

The Arbitrator is of the opinion that tke obligation of restoring the forests 
to the claimants cannot be imposed upon the defendant. There are several 
reasons which may be given in favor of this opinion. The claimants in whose 
behalf a claim put forward by the Greek Government has been held admissi- 
ble, are partners in a commercial organization composed of other partners as 
well. It would therefore be inadrnissible to compel Bulgaria to restore 
integrally the disputed forests. Moreover, itis aardly likely that the forests 
are in the same condition that they were in.1918. Assuming that most of © 
the rights in the forests are rights of cutting a fixed quantity of wood, to be 
removed during a certain period, a decision holding for restitution would be 
dependent upon an examination of the question whether the quantity con- 
tracted for could be actually obtained. Such a decision would also require 
examining and determining the rights which may have arisen meanwhile in 
favor of other persons, and which may or may not be consistent with the 
rights of the claimants. 

The only practicable solution of the dispute, therefore, is to impose upon 
the defendant the obligation to pay an indemnity. This solution also en- 
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counters serious ‘difficulties by reason of eee out to the instant 
case. * . 

Here may be discussed a. preliminary objection ed by Bulgaria, which 
was not considered along with the other objections because it belongs rather 
to the main issue of the dispute. The defendant alleged that the demand 
"is not admissible in so far as concerns the participation of the Buylgarians 
Pierre ‘Sallabacheff, Minko Semerdjieff and Panteho Apostoloff.” 

As was remarked befere, this objection implies the obligation, in calculat- 
ing the final indemnity, to deduct the shares which would have reverted to 
the three persons above mentioned according to the partnership contract. 
Of these three persons, Apostoloff’s share would be 146 of the net profits of 
three forests, while the share of the other two would be that indicated in the 
partnership contract. On behalf of Greece it was observed, as mentioned 
above, that the participation of Apostoloff was subject to certain conditions 
‘which were not fulfilled, 4nd that, besides, Apostoloff was not authorized to 
receive any profit in case the Bulgarian Government did not reeognize the 
rights of the claimants in the forests. As regards Semerdjieff, the plaintiff 
asserted that he was excluded from the partnership and therefore did not 
possess any share in the assets o? the company. 

In regard to Sallabacheff, the plaintiff alleges that a right could not be 
claimed in his behalf unless the company established in Bulgaria had itself 
acquired as an entity ownership òf the five forests and the wood cuttings de- 
rived from the fourteen exploitation contracts. According to the plaintiff, 
the Dospath-Dagh Company, although regularly organized, never actually 
existed because the capital func provided for in the contract was never es- 
tablished. It-never realized on the capital assets promised by the partners, 
and for that reason the company never became the owner of any right. The 
result is that Sallabacheff never became a participant in any capital fund. 
The plaintiff added still another consideration, that is, that the partnership 
contract concluded in Sofia in 1915, according to Article 180 of the Treaty of 
Neuilly ceased to exist following the entry of Greece into the war on the side 
of the Allies. Several of the contracting parties having become enemies, the . 
contract was abrogated by operation of law. 

Taking up first this last allegation, the defendant’s observation should be 
emphasized, according to which certain exceptions are foreseen to the gen- 
eral principle of Article 180 of the Treaty of Neuilly, especially in relation to _ 
contracts having for their object the transfer of ownership of goods and 
effects, personal or real, in case of the transfer of the property or of the de- 
livery of the article before the parties became enemies. As the defendant 
also asserted, the Dospath-Dagh Company did not consider itself as having 
been dissolved by the Treaty of Neuilly. The claim presented December : 
22, 1921, against Bulgaria before the Greco-Bulgarian Mixed Arbitral Tri- 
bunal was made in the name of the partners in the Dospath-Dagh Company, 
Limited. The diplomatic representations of the Greek Government were 
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likewise made in behalf of the stockholders and representatives of the com- 
pany. The existence of a number of proofs of the functioning of the tompany 
even after the World War does not permit the Arbitrator to hold, against 
the denial of the defendant, that the company had legally ceased to exist. 

If the argument of' the plaintiff were upheld on the subject of the abroga- 
_ tion of the partnership contract, tFe-consecuence would be perhaps, i in addi- 

tion, the total or at-least partial collapse of the foundation of the claims. 

The defendant has observed in this connection thats according to the point 
of view just indicated, one could not understand on what ground would be 
justified the claims of persons other then thosé whose names appear as owner- 
. purchasers in the certificates of ownership or as owners of concessions in the 
exploitation contracts. .One can image still other consequences of the argu- 
ment for the abrogation of the partnership contract. But there is no reason 
for discussing this eventuality in more detail. 

And while on the subject of the claims made ip the present proceeding, 
this is the place to examine the question as to what persons are to be con-. 
sidered as shareholders in the assets of the company, keeping in mind the 
date of the confiscation of the forests. According to the minutes of the meet- 
ing of the company held May 18, 1918, there were eight interested parties, 
namely, besides the five persons whose righ:s the Greek Government invokes 
in this case, the two Bulgarians, Sallabacheff and Semerdjieff, and the Turk, 
Sadik Ibrahim. Admitting that it has nct been proved that any of them 
withdrew from the company before September 20, 1918, the date on which 
the forests were declared the property of the Bulgarian State, the Arbitrator 
can only presume that there were at that time eight persons interested in the 
company, in which Sallabacheff and Semardjieff together owned 120/640 
shares and the others together held 520/640 shares. The contract contains no 
clause relating to the proportion in which each of the latter six shared in the 
company. It may be presumed, however, that their shares were equal. It 
follows that the three claimants whose interests the Greek Government is 
competent to represent in the present case hold in the company a financial 
interest corresponding to 260/640 of its assests. 


VII 


_ In figuring the indemnity which is feels justified in claiming, the plaintiff 

has based its calculation as regards she exploitation contracts on certain 
admitted facts concerning the quantity of wood the claimants had the right 
to utilize according to the terms of the contract, as well as on an average price 
of 10 gold levas a cubic meter (m?) cf standimg wood. Concerning the forests 
as to which the claimants asserted a righs of ownership, the valuation is 
based upon the extent, the density of the forest, the rapidity of the new 
growth, and the average price of the above-mentioned wood. In addition, 
payment of interest is claimed from the date on which this arbitral award 
shall have been rendered. 
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Such a method of evaluation raises some legitimate objections as to the 
. value of the standing wood; it is well known that-the latter is subject to very 
‘serious fluctuations according tc contingencies, the location of the forest, the 
possibilities for use of the wood for various purposes in, the industrial es- 
tablishments of that locality, the existence of mears of communication, eto. 
Standing wood can, therefore, -in certain places and at a certaingspecified 
‘time, have a comparatively high value, while in ozher places or.at another 
time it will have no commercial value at all, and therefore cannot be utilized. 
It is true that the plaintiff produced some information on the sale by auction 
of various quantities.of wood in the regions where the forests in litigation are 
situated, but these facts are not of sufficient probative value when evaluating 
forest lands of large extent. Moreover, this fact is accentuated by the 
enormous difference existing between the sums for which the claimants ac- 
quired their rights i in the forests arid those at which : zhey estimate their actual 
value. 

The defendant has insisted upon. the institution of a local survey by the 
Arbitrator in case he decides upon the payment of damages." The plaintiff 
left to the Arbitrator the duty of judging of the expediency of such an‘as- 
sessment by experts. The Arbitrator does not believe that it would be 
practical at the present time to proceed with such a survey, considering the 
length of time that has elapsed since the date of the seizure of the forests by 
Bulgaria, and considering the fact: that considerable cutting may have been 
done in that interval for the benefit of other persons. It may also be noted 
that in most of the cases it is a matter of cutting contracts concluded for a 
definite period and that any evaluation should therefore take into account 
_ the question of whether the exploitation contemplated in the contracts could 
have profitably been exercised on such a scale during the time fixed. 

In the Arbitrator’s opinion this case presents several elements giving the 
. impression that the acquisition of the forests in question and the conclusion 
of the cutting contracts reveal speculative characteristics in which the 
chances of success were from the beginning of the most doubtful nature. 
The location of the forests in & frontiér region, as well as thé uncertainty of 
political conditions at the time of the purchases, are in themselves of a nature 
to give the transactions a hazardous character. 

It is hardly possible, without taking into account these special Condition 
to make an equitable estimate of the indemnity which should be awarded the 
Greek Government because certain of its nationals have received treatment 
‘incompatible with the international obligations of Bulgaria. 

It may be recalled that the claimants bought all the forests and all cutting 
rights, according to caleulations of the defendant on the basis of the contracts 
produced by the plaintiff, for a total sum of 18,000 Ltqs. According to the 
plaintiff, the capital invested in the various installations for exploitation 
including the sums paid for the forests, amounted to 73,000 Ltqs. 

At the time of the conclusion of the contract of the Dospath-Dagh Com- 
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pany, Ltd., which took place several years later, February 9, 1915, an indica- 
tion of the value of the forests, as well as the equipment, was inserted in the 
contract. That value was placed at 2,600,000 levas. The value of Bul- 
garian currency at that date was, 118.50 levas to 100 Swiss franes (according 
to the comparative study of wcrld exchange published by M. Emil Diesen). 

The ckgimants ultimately fixed the value of the forest enterprise a few 
months before the date when they were declared state property in' 1018. 
According to the memorandum of May 18, 1918, the members of the com- 
pany decided to sell all the forests and all the exploitation rights for a total 
sum of 3,200,000 levas. At that date the current rate of the leva was, ac- 
cording to the above-mentionec authority, 158 levas to 100 Swiss francs. 

According to the general principles of international law, interest-damages 
must be determined on the basis of the value of the forests, respectively of 
the exploitation contracts, at the date of the actual dispossession, that is, on ` 
September 20, 1918, in addition to an equitable ratg of interest estimated on 
that value-from the date of dispossession. The only certified indication 
which exists concerning the value of the forests in 1918 is the sum just men- 
tioned, which is considerably higher than the purchase price but does not 
vary too much from the value indicated in the partnership contract of 1915. 
It is true that the plaintiff alleged that this price was fixed under pressure of 
the attitude of the Bulgarian authorities. Butit has been emphasized above 
that the value of the rights in question was influenced by several other un- 
certain factors capable of lowering it, the same factors, moreover, which 
doubtless have been felt since the fixing of the purchase price and the value 
placed in the partnership contract. 

In the total value of the alleged rights of the claimants, estimated i in 1918 
at about 2,025,000 Swiss francs, are also included the forests on account of 
which the daa of the plaintiff cannot be allowed. Therefore, there should 
be deducted from this total value, the value of four of the five forests of 
which the claimants allege they are the owners, as well as the value of three 
of the fourteen exploitation contracts. It is obviously difficult enough to 
determine, on the basis of the information at the Arbitrator’s disposal, the 
proportion of the total value represented by these forests and contracts. 
However, the Arbitrator believes he can calculate approximately, on the 
basis of the data furnished by the plaintiff concerning the value of the differ- 
ent contracts and forests, that two-thirds of the damages demanded are on 
account of the forests concerning which the plaintiff has not sufficiently es- 
tablished his claims. There then remains a third of the total sum indicated 
above, that is, 675,000 Swiss francs. It has also been shown above that the 
plaintiff is competent only to act concerning the shares of three of the eight 
associates comprising the company in 1918. These three associates held 
260/640 of the assets of the company. ‘Their share in the above-mentioned 
total would therefore amount to 274,219 Swiss francs, or in round figures, 
275,000 Swiss francs. According to the method of evaluation applied by 
the Arbitrator, interest should be calculated at 5% on that sum from 1918. 
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The total amount of the indemnity to be paid ae to this valuation 
comes,to 475,000 Swiss franes or gold levas.* | 

For these reasons the Arbitrator 

UPON THE PRELIMINARY EXCEPTIONS 

1. Rejects the exception.of incompetence raised by the Bulgarian Govern- 
ment; 

2.* Rej ects the preliminary objection of the Bulgarian Governméft that the 
demand of the Greek, Government is not admissiole before the prior exhaus- 
tion of local remedies; 

3. Rejects the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible as to the fourteen yailaks 
in which the claimants assert the right of exploitation; 

4. Allows the preliminary objection of the Bulgarian Government that 
the claim of the Greek Government is not admissible in so far as it concerns 
the rights of the brothers Tevfik and Hakki Hadji Ahmed; 

5. Allows the preliminary objection of the Bulgarian Government that the 
claim of the Greek Government is not admissible in so far as it concerns the 
reclamation relative to the forest of Kara-Bouroun; 

ON THE MAIN ISSUE 


~ 


Decides and judges 

1. Thatit is necessary to overrule the claims of the Greek Government con- 
cerning the forests of Kavgali, Tchakmakli, Madjarli, Barakli, Toursounidja, 
and Hamam-Bounar; 

2. That the decision of the Bulgarian Government, announced in the letter 
of the Minister of Agriculture of September, 1918, showing the non-recog- 
nition by the Bulgarian authorities of the rights ecquired by the three Greek 
nationals, Athanasius Christofacopoulos, Dém4trius Kehayias and Jean 
Doumas, in common with the other partners of the Dospath-Dagh Company, 
in the forest of Gougouche as well as in the forests of Avanli, Olouk-Yedik, 
Korfanli, Tchal, Souloudjak, Kodja-Kargalik, Sabourdja-Alan, Bitchaktchi- 
Diranli, Chabanidja, Tilkili and Kemali-Tchoral, before the annexation by 
Bulgaria of the territory where the said forests are situated, was not con- 
sistent with the international obligations of Bulgaria; 

3. That by virtue of Article 181 of the Treaty of Neuilly, Bulgaria is 
responsible to Greece for failing to respect the acquired rights of said na- 
. tionals of Greece, and that, consequently, an ixdemnity on this account is 
due to Greece; 

4. That the damage suffered by the three Greek nationals furnishes an 
equitable measure of the reparation due the Greek Government; 

5. That the indemnity due to the Greek Government is fixed at the global 
sum of 475,000 (four hundred seventy-five thousand) gold levas, plus five 
per cent interest from the date on which this arbitral award is rendered. . 

(Signed) Osrzen UNDÉN, 
Staffan Sóderblom. 


.BOOK REVIEWS AND NOTES * 


Einführung in das Angewandte Vélxerrecht. By Rudolf Blühdorn. Vienna: 
Julius Springer, 1934. . pp. x, 255. Index. Bm. 16.80. _ 
Notwit®standing its title and the author’s cenrection with Austrian svat 

tribunals, this “introduction to applied inierrational law” is not a discussion 

of international law as applied by courts. Itis rather, as the subtitle states, 
an investigation of the significance of law for tke regulation of international 
relations. Hence the book is of interest not o3ly to jurists, but to the general 
public as well, especially in view of the clearness and charm with which the 
author treats international law as a social ph«ncmenon, and, without respect 
to the theoretical compartments into which : cientific knowledge is divided, 
draws upon various extra-legal sources, nctaley osychology, politics, history, 
and common, sense, for illuminating Ulustraticns. He inquires whether there 
is such a thing as international law in actior as well as in books, what its 
foundation (Grundlage) is, where its rules cone from, how they are applied 
in practice, and how the legal regulation of ntarnational relations may be 
improved. He concludes thai "law" (ie. private law) is enforced by the 
state and its courts; "international law” is scmething quite different, which 
rests on the auto-obligation of states “bound” by it, and is disregarded by 

them whenever they see fit to do sc; its sources are treaty and custom (1.e., 

the consent of the individual state affected) , except in trivial questions, where 

general principles of uL court decisions, axl MODs are also drawn 
upon. 
For psychological reasons he is in. favor of increasing the ater of cases 

, brought before international tribunals. Whena resort to such tribunals is a 

familiar practice, public opinion will regard irternational litigation as a 

normal incident of ordinary diplomatic intercourse, and not as an excep- 

tional measure to be invoked with reluctance kecause implying unwillingness 
on the part of the nations concerned todo jurtice of their own accord. At 
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the same time a larger number of persons will >e able to obtain the practical | 


experience requisite for successful exercise of ~he judicial office. Judge Ed- 
win B. Parker is mentioned as a shining example of what an international 
magistrate should be; and attention is called te the fact that Americans as a 
rule in their judgments regarding internatioral questions are much more 
independent of the views of their own governmert than are Europeans, this 
- possibly because, on account of the geographical position of the United 
States, they do not eonstantly fear invasion br a foreign foe, and hence the 
subconscious influence of their instinct of s»lf-preservation does not so 
extensively subvert their impartiality. EDWARD DUMBAULD 


* The JOURNAL assumes no responsibility for the væw2 expressed in book reviews or 
notes. —En. 
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— Lozan (Lausanne). By Mehmet Cemil. Istanbul: Ahmet Ihsan Matbaasi, 
Lid. ,4933. 2.Vols. 700 Kurustur. 


The author of this Work, written in Turkish,.is Dean of the Ls School of 
Ankara.and Professor of International Law at that School. His is one of the . 
best works to come out of Turkey in a long time. An historical introduction 
covering nearly one-half of the first velume deals with the reasons leading 
Turkey to enter the World War, and evaluates the effects of its participation. 
The attempt to throw the entire responsibility at the door of the Allies is not ` 
convineing. It is true that the inept diplomacy and.the conflicting interests 
of the Allies did not prevent Turkey’s throwing its destiny with that of 
Germany, but it is impossible to deny prime responsibility to Emver Pacha 
and his friends. The author does not use the abundant documentary ma- 
terial available in this respect. The rest of the first volume deals with the — 
Armistice, the occupation of Smyrna by Greece, the peace negotiations, the 
claims of the Greeks, tha Treaty of Sèvres, the organization of the National 
Government by Kemal and.the struggle culminating in the victory and re- 
occupation of Smyrna and Constantinople. +- It.is mainly an historical ex- 
position, with some brief discussion of legal questions involved, such as the 
de facto government in Asia Minor, its recognition, neutral zones and 
blockade. 

The second volume is the more interesting part of the work. It concerns 
the Lausanne Conference, the principal topics discussed there, and the solu- 
tions given by thé Treaty of Lausanne. The guthor gives the provisions of 
_ the treaty, analyzes them, indicates the background thereof, and describes 
_ the present position. The topics are the Capitulations, and their abolition, 
the new Turkish Government as evolved from the treaty provisions, the new 
frontiers of Turkey; the liquidation of the Turkish Empire, the question of 
the Straits, etc. Notwithstanding the fact that the author may not be 
deemed impartial, he is mostly on sure ground. Dean Cemil displays a fine 
legal mind and it is a pity that his-analysis, able as it is, is often brief and less 
than full, and that his documentation leaves much to be desired. 

It is to be hoped that the author, who knows French and English well, will 
take the time to publish a translation of his work in either of these languages. 
The reviewer feels sure that in that way his work will attract the wider atten- 
tion which it undoubtedly merits. à STEPHEN P. LADAS 


Recent Political Thought. By Francis W. Coker. New York: D. Appleton- 

Century Co., 1934. pp. xii, 574. Index. $4.00. 

There can be little doubt but that Professor Coker has rendered a service 
to all teachers of political, theory, for which they will doubtless be truly 
thankful. To compress into a single volume a survey of the leading. issues 
which form the background of recent political movements and governmental 
action is in itself no mean task. To do so with the accuracy of description 
and balance of judgment which mark the present volume is to perform a note- 
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worthy feat. For text-books like the present one, however mechanical in 
their arrangement of topics, call for a degree of patient study that only the 
experienced teacher can appreciate. | 

Taken as a whole the volume seeks. to miepet for the student. the. present 
challenge to democracy, both frox the econ»mic standpoint of the Socialists 
and the Communists and from the-politice] and social standpoint. of the 
Fascists and the biologists. Part lis devo:ed to an analysis. of Socialistic 
Doctrines and covers the period from Karl Marx through the Fabians and 
the Revisionists to the Socialists of Soviet Russia. Anarchists, Syndicalists 
and Guild Socialists are included in a brozd interpretation of Socialism. 
Part II takes up The Controversy over Demceracy and discusses. in turn the 
democratic tradition, the attack on democracy, the substitutes or correctives 
for democracy, and the defense of democracy. Part. III deals with Political 
Authority and Individual Liberty, and cover: the opposition to state inter- 
ference, philosophical grounds for state interventign, “reason of state" and 
the doctrine of political authority by force, the Fascists, the Pluralists’ attack 
upon state sovéreignty, law and the state, and empirical collectivism. 

It-is to be regretted that, Professoz Coker faled to include in the range of 
his subject an examination of recent theories cf international law. For not 
only do they raise many of the problems which are associated with law within 
the state, but they are of great importance in taemselves as marking the ex- 
tension of law into new fields. Itis true, no dot bt, that theories of law in the 
strict sense may, for academic purposes, be isolzted from “political thought,” 
in that the latter deals with the forces which lie Eshind the law. Nevertheless 
the relations between the. two are such that tke one cannot be adequately 
treated without the other. This is recognized br the author in his chapter-on 
Law and the State. Within the past few years many interesting contribu- 
tions have been made to what might be caled “international political 
thought,” and these could have been very helpfuEy summarized in a conclud- 
ing chapter. But as the subject could properly fill a volume, perhaps the 
author may be induced to undertake the task in a ~eally adequate manner. 

C. G. Fenwick 


International Law. By Charles G. Fenwick. 2ded. New York: D. Apple- 
ton-Century Co., 1934. pp. xlviii, 623. Index $4.00. | 
Professor Fenwick has done a thorough job of kis decennial revision. The 

framework of the original edition has been preserved, so that no inconvenience 

results to those accustomed to it. He admits that ae would have changed the 
plan had it been a new book, instead of a revision. the justification which he 
feels it necessary to offer for the continued inclusion of the chapters on war 
and neutrality perhaps point the direction of the changes. Two new chapters 
have been added! not strictly international law: one on the League of Nations, 
and one on international coöperation. Some ofthe older chapters have been 
absorbed elsewhere. It results that there are 3t chapters. instead of, 35, 
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divided into five instead of four parts; and.a total-of 623 instead of 641 pages. 
This reduction isan achievement in itself. 

Part I (80 pp.) is devoted to the*history and nature of teman ul Jaw. 
The theory of consent, maintained in the earlier edition, is abandoned. In- 
ternational law is in a transitional stage; he is nct, therefore, disposed to 
waste time over such things as sovereignty and the Austinian defaition of 
law.: That controversy, he says, ended in 1914; we are now concerned with 
new fields rather than with the technical meanings of words, for it is in its 
restricted scope that the weakness of international law is now found. 

Part II (pp. 83-140) deals with the organization of the community of na- 
tions. It includes membership, its acquisition and continuation, and the 
League of Nations. With Part III (pp. 143-402) she Substantive Rules of 
International Law are reached. The distinction batween fundamental and 
Secondary rights 1s retained, but the former receives eavalier treatment in the. 
fifteen pages of Chapter €X. The next chapter, Tze Right-of National Ex- 
istence, contains much material of current interest, upon such problems as 
aggression and self-defense. "The eight following chapters are given over to 
Jurisdiction. The chapter on Treaties might have been given more extended 
treatment in view of the present importance of international legislation, 
though Chapter XXI offers a brief summary of legislation. International 
law, he says, “performs the function of promoting common interests"; hence 
this chapter. 

It was doubtless the great development in methods of pacific settlement 
which led the author to:change Part IV into International-Procedure for the 
Settlement of Conflicts of Claims (Arbitration; Judicial Settlement, Concili- 
ation and Collective Sanctions), and to separate i5 from Part V, Procedure 
by Self-Help for the Enforcement of Claims. Under the latter heading fall 
reprisals, etc., and the law of war and neutrality. 

In view : er the many current controversies in tbe field of international 
. affairs, itis to. be observed that Professor Fenwick has preserved his scholarly 
detachment to an admirable degree. ,He devotes ample discussion to such 
questions as the legality of war, or the position of neutrality, but he reveals 
no partisanship. The reviewer is particularly interested in the addition of 
material dealing with international organization and coöperation, as pointing 
in the direction of international government; he is convinced that Professor 
Fenwick has made his book mcre useful by its inclusion. The style has not 
suffered in revision; the book is as interesting to read as before. It will with- 
out doubt continue to be the most popular text for classroom use. 

CLYDE EAGLETON 


Problems of Peace, Eighth Series. Lectures delivered 8t the Geneva Institute 
of International Relations, August, 1933. New York: DEO University 
Press, 1934. pp. xvi, 291. 


— Professor Gilbert Murray surveys recent world affairs in an’ optimistic 
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manner, in that non-military, dictators in most European states are disin- 
clined toward war because of the risk cf being effaced or overshadbwed by 
great soldiers. Nevertheless, he days governments for aggravating if not 
precipitating the current depression by disregard of the sound E 
tions of the Economie Conference of 1927. 

The Sipo-Japanese conflict of 1931-32 is examined by several wr ee with 
general agreement that breach of faith bv Japan, non-fulfillment of Covenant 
obligations by League members, disorganization of China, and unwillingness 
of great Powers to risk firm stands or intervention, were significant features 
of the failure of the League to act effectively. 

The attitude of small states toward League impotence is clearly revealed 
by Sean Lester, Irish Free State delegate. “The Covenant must be applied 
as completely and firmly against a powerful aggressor as against any small 
country which tries to take the law into its own hands.” The small states 
feel the need of whatever prozecticn can be realized¢rom the principles of the 
League and are deeply concerned with the establishment and maintenance of 
_ just relations among states. Lacking power, their influence in that direction 
depends upon disinterestedness, reputation for impartiality and courage. 

Disarmament and the Arms Traffic are adequately discussed by a number 
of writers, stressing the growing demand for restriction and reduction but 
with appreciation of the duty of the Powers to restrain Germany’s re-arma- 
ment even at the cost of increasing their own forces. Effective disarmament 
is premised upon effective organization for peace and suppression, of extreme 
nationalism which today arouses mutual suspicion and hostility. 

Sir John Hope Simpson brings & wealth of concentrated, recent experience 
to an admirable outline of the neads and prospects of modern China. The 
Kuomintang is not a popular government, ard democracy is not practised, 
but substantial progress is being made in education; suppression of banditry, 
civil war, and Communism; constructive flood e work on dykes; and 
harmonious relations among provincial and national authorities. People 
begin to observe at first hand the efforts o? the Nanking Government to im- - 
prove its economy and respond slowly thereto. Extraterritoriality will 
remain until judicial reform and public security are achieved, until which 
time thousands of Chinese avail themselves of the safety of the Concessions. 
League assistance to China has bean varied (medical, economic, agricultural, 
educational, engineering), but its political failure in the Manchuria case re- 
mains conspicuous in Chinese eyes. 

Several chapters are devoted to the gold standard, American pns and 
economic policy, the World Monetary and Economic Conference, Public 
Works and the World Crisis, and: the effect of recent American legislation ` 
upon international relations. 

The concluding lecture examines authority and force in the state system. 
Why did Japan think it right to violate three treaties? Many persons believe 
that a citizen is obligated to accept his government's judgment in such ' 
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matters, but surely the moral authority of a,states system is undermined ii 
constituent members reserve the right to reject the system when they feel it 
works injustice to themselves. Some states are “democracies”; others are 
“dictatorships.” The League system is founded upon the former plan and 
depends upon the validity of the principles of democracy. Dictatorships, 
however, arise from civil war, and theit methods are carried over iato foreign 
poliey—perhaps actually preach war, which the League is supposed to pre- 
vent. Thus, some members of the League stand for principles-which are 
openly opposed to those upon which alone the system can operate. . 
WILSON Laon GODSHALL 


La N. ationalité dans la Science Sociale et diss le Droit A ERENER By 
B. Akzin, M. Ancel; Mlle. S. Basdevant; MM. Caleb, Drouillàt, M. Gégout, 
E. Gordon, R. Kiefé, P. de La Pradelle, Martin, R. Maunier, B. Mirkine- 
Guetzévitch, J. Ray.e Preface by MM. H. Lévy-Ullman and G. Gidel. 
Paris: Recueil Sirey, 1934. pp. xii, 349. Index. 

This is the third of a'series of monographs issued by the Institute of Com- 
parative Law of the University of Paris. It is divided into two parts, the first 
under the caption; Données, sociologiques, historiques et politiques de la Na- 
tionalité, and the second, Solutions des législations contemporaines. The 
titles of the chapters indicate the scope of the work. In the first part they are 
as follows: La sociologie de la nationalité; VEmigration; l'Allégiance; Les 

sources constitutionelles de la nationalité; ; Le principe des nationalités dans la 
^ doctrine; De l'importance dz la notion de la "nationalité" en droit, interna- 
tional public—Traités, décisions de juridictions internationales ; Echanges de 
populations; Les cessions de territoires et leurs effets sur la nationalité des 
habitants; Le droit des minorités; La nationalité des personnes morales en : 
droit international public; ; La nation et l'état en Algerie. In the second part 

- they are as follows: De la nationalité: d'origine; Le changement de nation- 

alité; De la perte de la nationalité; De la reintegration; Les conflits, de na- 

tonalités: La preuve de la nationalité. The authors of the several chapters 
seem to have prepared them individually and not in collaboration. 

The authors treating of the historical development of nationality inevitably 
are led to discuss the “nation” as a collection of persons united by ties of blood, 
language, mutual interests, ete., and its relationship to the “state.” They nat- 
urally stress the effect of the French Revolution and its off-shoot, the Civil . 
Code, which had such a prominent part in the development of the nationality 
codes, not only of the Continent of Mick: but also of the Latin-American 
states. 

Dr. Kiefé in- his chapter on allegiance Bulls out that after the Revolution, 
Frenchmen became more conscious of their nationality, wherever they might 
be, and it was natural for them to expect their children to be French, wherever 
born. The general abandcnment of the feudal principle of indissoluble alle- 
.giance, formerly maintained not only in England, the states of Continental 
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Europe and Asia, but by the United ‘States itself (at least in the courts), is dis- 
cussed in an interesting chapter by Dr. Angel. As indicated in this chapter, 
its complete abandonment in many countries has been limited by military re- 
quirements. The part taken by the United States toward the establishment 
of the “right of expatriation” is duly stressed. 

To the reviewer, the most satisfactory chapter, perhaps, is T on national- 
ity of origin, by Dr. de La Pradelle. As he points out, theories developed by 
scholars and proclaimed by political eaders, such as Maficini, have had a great 
part in the development of nationality laws, but it remains true that when a 
state is obliged to choose between tvo rules, “il n’obéit pas a une conception 
a priori de l'esprit, mais suit l'impulsion de son intérêt particulier. Or, lin- 
térêt particulier depend des circorstaaces" (p.2123. He points out that, whilé 
some states remain attached principally to 7us soit and others to jus sanguinis, 
still others follow “un systéme mixte, par lequel, sur la base de la reciprocité 
l'un de ces deux principes se trouve tempéré par l'autee." Neither Dr. de La 
Pradelle nor any of the other authors seems to think it practicable for all states 
to adopt a uniform rule for acquisition of nationality at birth. - They seem to 
assume that, as a result of inconsistent laws, cases of dual nationality will 
continue to arise, and that the most practical solution lies in (1) special con- 
ventions, and (2) recognition of the srinciple of the “active,” or “effective,” 
nationality. See in particular M. Gézout on confiicts of nationalities. 

In his chapter on change of nationality, Dr. Argel discusses naturalization 
in its various forms, and, in particular the changes wrought in recent years in 
various countries as a result of the movemant toward equality between the 
sexes. Unity of husband and wife, he feels, should be the result of the free 
exercise of the will rather than legal eompu'sion (p. 266). It is the ideal of 
human liberty, rather then the principle of equalizy between the sexes, which 
seems to arouse his sympathy with the feminist movement (p. 274). Unfor- 
tunately none of these writers furnishes a solution of the problem concerning 
acquisition of nationality of children jure sanguine, when one parent is a na- 
tional and the other an alien, a prob-em which the Congress of the United 
States attempted to solve by the Act o2 May 24, 1934. 

Itis regretted that this book does not contain an analysis of the Soviet legis- 
lation on nationality. Perhaps such a study will be included in a subsequent 
issue. 

International law is not made in & day, and she thcrny sibiene arising from 
conflicts between nationality laws will not be easily cleared away by the adop- 
tion of any single formula or.the waving of a magic wand. But, slow as the 
process is, solutions are being evolved, end the painstaking work of specialists, 
represented by the studies contained in this book, will be of much practical 
value. Ricuarp W. FLouRNOY 
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Problems. of-the Pacific, 1993. Proceedings of the Fifth Conference of the 
Institute of Pacific Relations, Banff, Canadá, August. 14-26, 1033. Edited 
by Bruno Lasker and W. L. Holland. Chicago: University of Chicago 
Press, 1934. pp.xvi,490. Index. $5.00. | 
This book is the biennial report of the Institute of Pacific Relations, which 

sets forth the trends of discussion resulting from the exchanges of views of the 

carefully selected delegates, and the significant findings as disclosed in the re- 
search publications and the more authoritative data papers of the Institute. 

As a survey of Pacific trends and affairs, this publization has been welcomed 

by scholars with the same enthusiasm with which the cognate publieations of 

the Council on Foreign Relations and the Royal Institute of International 

Affairs have been received. 

In summarizing the conference proceedings, the editors have dealt with eco- 
nomic conflict and control, shipping in the Pacific, currency problems, stand- 
ards of living, labor standards, Japanese expansion, American recovery, 
China's reconstruction; the Ottawa Agreements, anl public opinion. In pre- 
senting research findings, the editors have reproduced paper’ on the control 
of industry in Japan, China's agrarian problem, rurzl industries in China, Chi- 
nese economic planning, Philippine population and land utilization problems, 
the economic consequences of recent Manchurian events, security in the 
Pacific, and two papers on Imperial economic prob_ems. 

Former biennial reports have been excellent anc faithful tasks of editing. 
The editors limited themselves to the purely editorial function of presenting 
the corporate thought of the conference on major issues, and such significant 
individual points of view which might be regarded as “outstanding.” They 
also included then, as now, some of the more important data papers. The 
present.editors, however, while including significant comment, have introduced 
much original critical material of their own, in an attempt to present, not alone 
an account and summary of conference proceedings, but also a treatise, both 
original and critical, of contemporary Pacific affairs. The reviewer has made 
detailed use of all the biennial reports of the Institute of Pacific Relations, 
especially in seminar work with advanced students. He reluctantly concludes 
that.the present effort to combine the past method of procedure with an en- 
tirely new and incompatible approach, while succassful in some respects, is 
. unfortunate in others. In attempting to be both author and editor, the editors | 
have. attempted almost the impossible. Persons seeking the report of the 
conference discussions want that alone, and prefer the trends as they de- 
veloped, without editorial comment or influence. Those seeking the conclu- 
sions of Messrs. Lasker and Holland as authors and authorities will want 
them independently of any conference discussions. It is hoped, for the sake 
of the record, that future accounts of the conferences will revert to the edi- 
torial function alone. | 

The topics presented are almost exclusively economic, thus ignoring the 
political elements, which are as important and even more threatening. More- 
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over, they concern, in the main, subjects which are of interest to one country 
alone, or to a very few countries of the Pacifie Area. Only one.subject, it 
appears to the reviewer—that dealing with the security of the Pacifio—is 
germane to the Pacific as an Area or as & Region. The program committee, 
rather than the editors, determined the topics to be considered. However, 
as a book which pretends to be both a.treatise and a survey, the subjects dis- 
cussed raise definitely the question whether the principles of inclusion and of 
exclusion have been well chosen. . 

The editors have exercised both skill and precision in this noteworthy 
effort. No student of the Pacific Area can affcrd to ignore it. The style is 
simple and readable. The reviewer's reservations, which are quite definite, 
with respect to the method of procedure and to the selection of: subjects, in 
no sense invalidate the excellent features of the book, which, ‘after all, are 
legion. Jos CHARLES E: Martin 


Internationales Finanzr echt. By Ernst Isay. Berlin and Stuttgart: W. 
Kohlhammers 1934. pp. vi, 285. Rm.15. 
The author is known to readers here and abroad through his previous com- 
mentaries on the war-trade and sequestretion legislation of Germany and other 
countries. The present work is devoted to a study of the territorial limits of 


the state's power to tax. The title is therefore inclined to mislead English or 


American readers not familiar with German legal terminology. Even irom 
the strictly German point of view, the title requires considerable explanation. 
The author takes pains to emphasize that the problems dealt with dc not 
ordinarily fall within the conflict of laws. The application of the domestic 
tax law is admitted, but its interpretation often depends upon "international" 
elements, such as the foreign situs of property, the foreign national status of 
persons, or the provisions of & foreign tax law. In no event does the subject 
matter deal with the financial operations of private persons or of the state’s 
contractual relations. 


The first part of the book approaches the subject from the angle of pure: 


theory. The author seeks to set bounds to the taxing power of the state, but 
is confronted with two conflicting principles: that of personal jurisdiction of 
the state over its nationals wherever located, and the territorial jurisdiction of 
_the state over all persons within the territory, whether nationals or aliens. 
The author does not seem to be very successful m finding any doctrinal solu- 
tion. He refers to the theory of ecuivalence as though the state should be 
guided in some measure by restraint in taxing only where some quid pro quo is 
rendered. The fact that such restraint is not observed is amply shown by the 
common experience of double and multiple taxation which has been given much 
attention by the League of Nations, and which the author also discusses at 
some length. The second part of the book deals with the positive tax laws of 
Germany and, in a comparative way, with the laws of other countries as well. 
Fhe author believes that, generally speaking, these positive laws satisfy the re- 
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. quirements of the limitations sei by international law, but the reader will fail 
to find any avell defined and accepted limitations of this kind. It is surprising 
: to observe an able and significant effort along these lines made by a writer ofa - 
country.in which the exercise of state power in matters in which the state has a 
direct interest is no longer seriously limited by the-control of law. 

. . ARTHUR K} KUHN 
La Mandchourie et la, Doctrine de la Porte Ouverte. - By Johnson Long. 

Preface by A. de La Pradelle. Paris: A. Pedone, 1933. pp. iv, 208. In- 

dex. Fr.30. E l ; 

This is an admirable exposition of the problem of Manchuria, which for 
forty years has vexed the governments of the world. The struggle for the pos- 
session of that region has already caused three wars and the end is not yet. 
The author assures us that the problem is but the prologue to a greater one, the 
problem of the Pacific which will be the question of tomorrow. 

Dr. Long reviews the history of the conflict of interests in Manchuria in the 
- light of the doctrine of the Open Door, so often invoked in rélation to those 
provinces of China. In the excellent account which he gives of the evolution 
of the doctrine, he is perhaps a trifle too generous in his attitude towards the 
United States. He seems to intimate (p. 71) that the American Government 
has never asked for a lease of Chinese territory. When Secretary Hay issued 
his first series of notes concerning the Open Door, it is true, we possessed no 
national concession in China, but a year later he tried to obtain a lease of the 
Samsah Inlet in Fukien. Japan objected because the bay is within the region: 
claimed by her as her "sphere of interest." Thereupon we abandoned the proj- 
ect. Later, when it was decided that the United States was to keep legation 
guards in Peking and railway guards in Tientsin, we asked for a return to us 
of the American concession at Tientsin, granted in 1858, which we had never 
taken up and which was in Chinese occupation. To save the Chinese Govern- 
ment some embarrassment, we subsequently withdrew the request. 

The most complete statement of the doctrine of the Open Door is that set 
forth in the Nine-Power Treaty. The eight non-Chinese signatories gave a ` 
promise therein to respect the sovereignty and the territorial and administra- 
tive integrity of China. Japan has violated the pledge there given. But the 
. treaty provides no sanction for such violation. The author rightly holds that 
the promise to “respect” the territorial integrity of China is of less value than 
the obligation exacted in Article X of the Covenant of the League of Nations, 
wherein the members of the League “undertake to respect and preserve as 
against external aggression the territorial integrity and existing political in- 
dependence of all members of the League.” But he admits that thus far the 
- Covenant has been of no more efficacy than the Nine-Power Treaty. He 
quotes Pascal as saying: “Justice without force is impotent” (p. 198). 

We are disposed to question the statement (p..10) that the key which opens 
the problem more clearly to our understanding is the doctrine of the Open 
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Door. Forusthe problem as it exists today is to discover why an enlightened 
nation like Japan is able to disregard so zallously its pledge so often given to 
respect China's territorial integrity. The real key to an understanding of this 
is found in the facts stated on page 157 ct the volume, where the author notes 
' the conflict between the civil and militar; departments of the Japanese Gov- 
ernment., Japan's. Constitution maintains unimpaired the autocratic powers 
of the Emperor, which is to say, the autocratic powers of the lords who have 
held the empire under their control throughout the whole period of the so-called 
Restoration. No promise made by the Foreign Office of Japan or its agents 
can bind the extra-legal council that spegks for the Emperor. 

The author after all seems. to conclude that the doctrine of the Open Door 
under present conditions is useless as an agent for solving the:problemof Man- 
. churia (p. 198). What is needed in his estimation is a Chinese Republic 
strong enough to: execute the treaties and repel invasion. This is important, 
indeed, but to us.it seems more. important for the pease of the Far East and for 
that of the world that Japan shall make her government, not in pretense but 
in fact, a.constitutional one, responsible to the representatives of the people. 

E. T. WILLIAMS 


Foreign Relations in British Labour Politics. By William P. Maddox. Cam- 
bridge: Harvard University Preas, 1934. pp. xvi, 253. Index. 


This is'a study in the development of political methods, distinctly weighted 
with a psychological interest, in which foreign relations furnish the factual 
illustrative material. It has two objectives: How did the British labor party 
develop its foreign policies? and How did the British labor party proceed to 
get the British Government to adopt those policies? The first question is an- 
swered by the facts: of history and the analysis of political methods of the 
group. The party developed certain conceptions of how the British Govern- 
ment should influence internationgl conditions, and pressure was applied to 
secure the application of those ideas. This was reinforced by association with 
like-minded political groups.in other countries which applied pressure in those 
countries upon the other governments for the adoption of similar ideas. The 
problem was to develop the balance between & policy desirable by the British 
Government as well as a policy fcr the best. interests of the working classes 
everywhere. The author lays great. stress on the influence of idealistic indi- 
vidual leadership, and gives much less consiceration to the logic of the. circum- 
stances which conditioned the functioning or action of the leaders. 

The first three chapters, dealing with forces and: conditions, seem to suggest 
the difficulty of basing a political party on a single class interest. For it was 
the leadership of the Independent Labor Party that gave the broader social 
and more universal program to the labor group. So great have been the con- 
flicting elements that the character of the leadership of the labor party became 
essentially non-labor, leadership which developed “special talents for leader- - 
ship in foreign affairs” and which in combination “with the effective trade 
union leaders and socialist politicians was regarded as furnishing the most sig- 
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nificant and substantial explanation of Labor’s progressive attitudes on foreign 
policy aftef the war, and its successful advocacy thereof" (p. 81). The second 
part of the volume, dealing with processes, restates the theory propounded in 
the first part in terms of practical applications: the formation of labor policy; 
interactions within the international labor movement; methods of political 
propaganda and pressure outside of Parliament; forms of party action in Par- 
lament. The function of the leaders is shaping opinion, the ramifications oi 
the numerous committées, executive, advisory, conference groups, the spoken 
word, the pamphlet, contact ard cajolement, revolt and the threat of direct 
action, stand out in relief, despite the necessary repetition of facts and events 
in attempting to separate forces, conditions and processes of historical develop- 
ment, in order to produce a logical rather than a potentially fascinating, tech- 
nical political thesis. 

Altogether, the author has produced a valuable contribution on political 
technique, emphasizing ‘the value of the continuity of individual leadership 
which the labor movement normally affords, pointing out the influence of the 
pressure of immediate conditions in shaping actual policy as “compared with 
the influence of the ideals or even individual conceptions.of the leaders, and, 
lastly, showing the greater influence in political action of the outside group as 
compared with the small group in the legislative body which is constantly ex- 
posed to the pressure of the common school life of the assembly. The book 
has a special value now because the British labor movement is one of the few 
free labor movements now in existence. LEIFUR MAGNUSSON 


De Triple-Entente. By J. B. Manger, Jr. Utrecht: Kemink en Zoon N. V., 

1934. pp.iv,247. 

This work forms the third of a series of publications by the Dutch Cómmit- 
tee for Research on the Causes of the World War. The two previous volumes 
dealt with international relations from 1870-1890 and from 1890-1902, re- 
spectively. The present work carries the investigation up to 1909. The treat- 
ment of the material lacks light and shade; there is insufficient modelling; 
nothing is brought out into high relief, nothing reduced to low. A series of 
dry facts, uninteresting in their monotony, is marshalled in scenic procession. 
Only occasionally does some figure arouse in the mind of the reader a well- 
rounded image of the situation, as when the promise secured from England 
that passage of the Straits should be free for Russian ships is likened to the 
Greek gift prepared for the Trojans [p. 193], or where the witty instruction for 
the personnel of the German Foreign Office in regard to Tangier and eee 
is quoted [p. 100]. 

Not infrequently statements are made as simple facts without any indica- 
tion of their basis. For instance; in striking a balance of the advantages and 
disadvantages of the Entente to the participating Powers, the statement is 
made that the Entente resuliéd in the autocratic empire of the 'Tsars being al- 
liedin the World War with democracies, and that it was due to this inappto- 
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priate combination that Russia perished [p. 193]. A little more light could 
well be thrown also on the statement regarding the rejoicing of the Russian 
people at their defeat by the Japanese [p. 39]. 

The abbreviations in the footnotes are arrivec at by one of those synthetic 
systems which may be logical enough from the author’s point of view, but 
which areextremely difficult to decode? Thus, ^D. D. F.” may be supposed to 
refer to Documents Diplomatiques Francais, but confirmation is to be found in 
the bibliography not under France cr even Documents, but under GrELBor- 
KEN, the Dutch for “Yellow Books!” 

The study is equipped with a Table of Contents of a single page, a less than 
usually adequate substitute for the missing index; the four-page list of “Sug- 
gested Works” is comprised largely of diplomatic memoirs. It is difficult to 
see that knowledge of the origins of the World War has been much advanced | 
by this publication, unless it be for those dependent upon Dutch literature. 

. , EPEANOR WYLLYS ALLEN 
Les M. us Miztes en Afrique du Nord. By M. Meylan. Paris. Recueil 

Sirey, 1934. pp. xvi, 349. Fr. 45. 

This monograph is the ninth volume in a series of ee studies published 
by the Institut des Hautes Etudes Morocaines. . Iv contains a preface written 
by Professor J.-P. Niboyet, an outstanding authority on nationality problems, 
who highly endorses the work as of de‘inite value and merit. — 

M. Meylan divides his study into three major parts. The first part is given 
to an analysis of the possibilities for mixed marriages and the various pro- 
cedures by which such marriages come into formation. There are informing 
chapters on civil marriage, the religious ceremony, consular and diplomatic 
marriages, and irregular and “reputed” marriages. In the second part there 
is a detailed study of the effects of mixed marriages on the wife, husband, and 
child. The final part of the book is a consideration of methods by which 
mixed marriages may be dissolved or terminated. 

This monograph traces the many complications of national status for the 
individual which may result from mixed marriages. These complications are 
shown to be the more intricate and puzzling in North Africa, where there exist 
not only legislative enactments and governmental decrees that overlap and 
. conflict with European laws, but two distinct civilizations, the Occidental and 
the Mohammedan, each with its deeply rooted traditions and moral laws con- 
serning marriage, which, in effect, are equivalent to laws. This interaction 
and conflict of laws, together with the operation of the dual system of civiliza- - 
sion, only adds to the chaotic condition of nationality pee throughout 
zhe world. 

Being the only comprehensive treatment of the subest of Mixed Marriages 
in North Africa, this study is a distinct contribution to the literature on prob- 
lms of nationality. In addition to a concluding chapter on possible solutions, 
the author has added valuable tables, charts, bibliographical materials, and 
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alphabetically arranged compilations of laws and regulations eoncerning 


mixed marriages in North Africa. ‘Carnmayn SECKLER-Hupson 


^ 


Folkeretten i Fredstid og Krigstid, Anden Del. II: Krig og Neutralitet. By 
Axel Möller. Copenhagen: G. E. C. Gads Forlag, 1984. pp. viii, 220. 
Index. l e 
The —À of the Scandinavian Sounds stand for peace. "When war 


breaks out elsewhere they seek to enforce and to promote neutral rights and 
obligations. Consequently the Scandinavian writers on international law 


stress this phase. Dr. Rickard Kleen does so for Sweden, Judge Thorvald 
Boye does so for Norway, and Dr. Möller does so for Denmark. 

The enunciation and discussion of the principles of neutrality fill half of 
Móller's second volume. ‘To mention one minor point: the author emphasizes 
rather argumentatively that when Denmark assumes to close the Sound to 


' belligerent war vessels she is acting within her rights of self-defense, a tenet 


which the British government has protested. Tne remainder of the volume 
is taken up with an analysis of the law of war and of prize. The material 
throughout is well organized and the treatment is ute complete. A liberal 
use of footnotes shows the sources. 

An appendix contains pertinent Hague Conventions, the Declaration of Lon- 


don, the Geneva Convention forthe Treatment o? the Sick and Wounded, 1929, 


also the Geneva Convention on the Treatment of Prisoners of War, 1929, and 
excerpts from various Orders in Council showing British treatment of neutral 


‘ships and cargoes during the World War. A useful list of ratifications of these 


conventions is added. Included is also an extensive table of cases. 

The second edition of the first volume of this treatise appeared in 1933. An 
English translation of the first edition of the first volume-appeared in 1931. 
The author states that the manuscript for an ait translation of the two 
volumes 1 is ready for publication. | | CHARLES E. Hirn 


Statelessness: With Special Reference to the United States. By Catena 
Seckler-Hudson. Washington: Digest Press, American University Gradu- _ 
ate School, 1934. pp. xxii, 332. Index. $3.00. 

It is a little surprising that statelessness in the United States should have 
remained so long a neglected subject. Is it possible that the subjects which 
attract investigation in the international s nave become as stereotyped as 
the technique of investigation? If so, a "new deal” is'in order. In any 
evént, the profession is much indebted to Dr. Seckler-Hudson for challenging 
attention to the subject’s importance. 

Following an introduction in which the author asserts that there are in the 
United States “approximately eighty-six different conditions or circumstances 
causing statelessness," the principal divisions of the monograph are devoted 
to statelessness as a resuli of marriage (pp. 23-99), statelessness of adults not 
resulting from marriage (pp. 100-195), and statelessness of minors (pp. 
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196-243). The study concludes with aa analysis of the consequences of 
statelessness (pp. 244-253) and some suggested solutions for the problems 
which statelessness presents (pp. 254—27C). The texts of relevant statutes 
and other documents are printed as appendices. There are a bibliography 
&nd an index. l l 

` The momograph is a useful piece of*"spade-work" in a field hitherto neg- 
lected. It is to be hoped that it is not the author's last word on the subject. 
The law and practice affecting statelessnzss are changing rapidly and the 
author is especially qualified to keep abreast of developments. For the fu- 
ture, the reviewer ventures to suggest that greater lucidity of treatment 
might be attained by more thorough assimilation of the documentary materi- 
als incorporated in the text, and that the dicta and other irrelevancies of 
judicial opinion should be used somewhat more cautiously. The conflict of 
laws probably has more to contribute than appears in the present study. It 
seems clear that the loss of nationality ard the wsthholding of protection 
should be more, sharply distinguished. The terms “effective citizenship” 
and “effective nationality,” used freely throughout the work, need to be more 
carefully defined. 

Dr. Seckler-Hudson’s study inaugurates the American University Studies 
in International Law and Relations, publisied under the direction of Pro- 
fessor Ellery C. Stowell and his editorial essociates. It is a contribution 
worthy of this distinction. Students of international law and relations will 
welcome the enterprise and look forward with interest to the appearance of 
later studies in the series. Epwin D. DICKINSON 


American Diplomacy during the World War. By Charles Seymour. Balti- 
more: The Johns Hopkins Press, 1934. pp. xii, 417. Index. $3.00. 

The author does not present this volume as & comprehensive diplomatic his- 
zory of the United States during the war, but as a study of the development of 
American policy toward the European belligerents. He announces an even 
closer restriction of the scope of the book, sayirg that since American policy in 
ell its large aspects was determined by President Wilson, the book is essentially 
a study of the process by which Wilson, at first fully determined to keep out of 
tie war, “was forced by the intolerable condit:ons of neutrality” to abandon 
that policy. These intolerable conditions arose, on the one hand, from Allied 
interference with neutral trade, and, or. the other hand, from the German sub- 
marine policy. By successive stages Great Britain and her allies stretched 
international law almost to the breaking point. They lengthened the list of- 
absolute contraband and transferred to it many articles formerly on the list of 
ecnditional contraband; instead of exercising tke right of visit and search on 
the high seas, they took neutral vessels into British ports and searched them 
there; because of German infractions of intermational law they proceeded, 
without a formal blockade, to interrupt all neutral commerce with Germany 
under the Reprisal Order of March 11, 1915, thus in effect making reprisal upon 
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neutrals for offenses committed by the enemy; finally, they rationed the neu- 
trals of northern Europe, thereby establishing what amounted to a limited 
blockade of neutral ports. 

Professor Seymour in this volume reviews the diplomatic correspondence on 
all these matters and also the.correspondence with Germany concerning the 
submarine policy. He finds it reasonably clear that “Wilson inclined toward 
the Allied cause, except perhaps during the six morths immediately preceding 
the American intervention,” but also says that he “at last reached the point 
not merely of calling for authcrity to use economie pressure against them [the 
Allies] but of putting them in his own mind on the same plane with the Central 
Powers" However, as had happened repeatedly on former occasions, Ger- 
many turned the scale against herself. She resumed the unlimited submarine 
warfare and forced the President to lead America into the war on the side of 
the Allies. The author discusses the charge sometimes made that it was the 
pressure of financial interests that brought the United States into the war, and 
reaches the conclusion that “there is no scrap of velid evidence supporting this 
thesis. ... . It wasthe German submarine warfare and nothing else that forced 
him to lead America into war.” | 

Professor Seymour's previous publications have 2stablished him as aleading | 
authority on American diplomacy during this period, and those publications 
are so well known that the reader may take up this volume with some appre- 
hension that it is merely a reworking of old material. "That fear is soon re- 
moved. The student of The Intimate Papers of Colonel House or of Woodrow 
Wilson and the World War will find much to repay him for reading this book. 
For the beginner in this field it will serve as an excellent introduction: for the 
widely read student it is an illuminating review. and summary. | 

H. W. TEMPLE 


Deutschland und die Vereinigten Staaten von Amerika im Zeitalter Bismarcks. 
By Otto Graf zu Stolberg-Wernigerode. Berhn and Leipzig: Walter de 
Gruyter & Co., 1933. pp. xii, 368. 


This book by a privatdozent of modern history in the University of Munich, 
has much of interest for the general reader and for the student. It cannot be 
said to be a work of primary importance from the specialist’s point of view; 
but it is based upon wide research among the official documents of both Ger- 
many and the United States, and its list of referer.2es includes 579 authors and 
titles in German, English and French. An appendix of thirty pages gives six- 
teen well-chosen documents dating from 1848 to 1890. The passages quoted 
from the authorities used are concise and illuminating and are especially com- 
prehensive of public opinion in the United States, this list alone including 121 
American presidents, secretaries of state, diplomatic agents, members of Con- 
gress, governors, admirals, generals, men of letters and journalists. 

. The points of contact between Germany and the United States, selected for 
the illustration of their international relations, include the Civil War of 1861- 
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65; the Danish War of 1864; the French adventure in Mexico, 1861-67; the 
Franco-Prussian War of 1870-71; the struggle for German’ Unions the Ala- 
bama Claims; trade; culture; immigration; the Monroe Doctrine; Hawaii; 
Samoa; the Carolines; China; and the partition of Africa. The most useful 
feature of the book for American readers is its European view of all of these 
events and policies, which is a necessary complement to the familiar American 
interpretation of them. This is rot to say that the author’s presentation and 
interpretation are wholly adequate and impartial. For example,-he extends 
the “Age of Bismarck” to include the cordial relations between the United 
States and Prussia during the American Revolution, Washington’s neutrality 
policy oi 1793, and Adams’s difficulties with France in 1798; and he takes the 
opportunity of citing the appreciation of Germany’s culture, expressed in stu- 
dent days by Walter H. Page, cur Anglophile ambassador of World War days, 
and by the youthful Theodore Roosevelt, who became a Germanophobe during 
that war. Large space is rightly devoted to the pro-Germanism of Bancroft, 
Motley and Andrew D. White, as well as of many other Americans during the 
War of 1870; and the evidence adduced is overwhelming that American sym- 
pathies throughout Bismarck’s career were usually for Germany and against 
both France and Great Britain. 

The errors of commission are very few,—among them the citing of William 
L. Marcy as a president of the United States (p.238). — '"WinurAM I. Hou 


The Termination of Multipartite Treaties. By HaroldJ.Tobin. New York: 

Columbia University Press, 1932. pp.1,321. Index. $4.00. 

An examination of certain special problems raised by the multipartite treaty 
is particularly welcome in view of the inevitable increase in this type of treaty. 
Where the treaty itself contains no provisions for denunciation or suspension, 
what is the effect of the termination or suspension by one or several parties . 
upon the treaty? Is it still a valid instrument as regards other parties? 
Again, may multipartite treaties be split into clauses and certain articles sus- 
pended without affecting the validity of others? - 

In a chapter entitled Termination in Wartime the author examines the status : 
of treaties—particularly multilateral treaties—during war. He concludes 
"that war ipso facto has no effect upon the great majority of treaties"; that, 
with exceptions, multipartite treaties "are generally suspended so far as they 
concern direct relations between belligerents but . . . remain unaffected where 
neutrals are involved" and are rarely terminated; that there is, however, a 
tendency to consider the effect.of war on each clause separately ; that technical 
(as opposed to political) matters, ard clauses involving common standards of 
measurement or of national conduct (as in the multipartite treaties regulating 
the Publie International Unions) are most likely to remain in force. | 

Chapter II is entitled Termination at the Close of Hostilities, but deals 
rather with the status of suspended treaties in the period between the cessation 
of hostilities and the legal termination of war. Fourteen months passed bg- 
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tween the Armistice and the coming into effect of the Treaty of Versailles; five 
years between Mudros and Lausanne. States adopted no definite theory con- 
cerning the status of suspended or partially suspended treaties during this 
period, but there was a noteworthy tendency towards as complete resumption 
of observance as possible. | 

Further chapters deal with Termination by Danes ae and Termination 
by Superseding Treaty. Provisions for unilateral denunciation of multipar- 
tite treaties are still the exception rather than the rule and are more apt to be 
found in technical conventions than in treaties setting up “differing rights and 
obligations for the different parties.” 
. The study is crammed with useful facts, but one is left with the impression 
that the author has not always realized his possibilities. An unnecessary bur- 
den is placed on the reader where the author has failed to give precision or 
clarity to the expression of his ideas. | Herrsert W. Brices 


British Commonwealth Relations. Edited by Arnold J. Toynbee. London: 
. Oxford University Press, 1934. pp.xiv,235. Index. Prce, 10/6. 


. Consultation and Co-Operation in the British Commonwealth. Compiled by 
` Gerald E. H. Palmer. With an introduction by A. Berriedale Keith. Lon- . 
don: Oxford University Press, 1934. pp. lix, 254. Index. -Price, 8/6. 


These two books are a record from the First Unofficial British Common- 
- wealth Relations Conference held in Toronto, September.11—21,1933. To this 
gathering came representatives of all the Dominions, excepting the Irish Free 
State the delegates of which were called home because of political conditions, 
although they participated in the ‘pre-conference preliminaries. Among the . 
personnel of the conference, names such as Viscount Cecil, Sir Herbert Samuel, 
Professors P. Noel Baker, A: J. Toynbee, A. E. Zimmern, A. H. Charteris, Sir 
Robert Borden, Hon. N. W. Rowell, Hon. Vincent Massey, Professors W. P.M. 
Kennedy, P. E..Corbett, Hon. Downie Stewart, Senator Malan, etc., are evi- 
dence of the distinguished group which, representing a nice Baldo. between 
political and academic life, met to discuss the problems of Empire., The pur- 
pose of the gathering was not to pass resolutions, but rather to take counsel 
together so that in understanding one another's views a more intelligent leader- 
ship could be given to common problems. 

British Commonwealth Relations forms the printed proceedings of the con- 
ference. However it would be inaccurate to assume that here is mirrored the 
- whole work of the conference. The material presented has been so selected 
that, while the record indicates the trend of the discussion, it can hardly dis- 
close the frankness which characterized the debstes. ‘The unofficial nature of 
the conference with so diversified a membership invited the freest discussion, 
oiten showing conflicting eross-currents within a national group. Tt is regret- 
table, perhaps, that the printed record could not embody this fully, yet on the 
other hand it was the very freedom from being reported that made such frank- 
ness possible and saved the conference from being merely the mouthpiece of 
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platitudes. In his work of editor, Professor Toynbee has done an admirable 
job. In Section II, A’Survey of Fre- Existing Points of View, he has-woven to- 
gether in a unified and coherent fashion a mass of material representing the 
conclusions which study groups in the various Dominions had forwarded be- 
fore the conference convened. Ey comparison and comment, the editor has 
intelligently and ably enhanced the value of these contributions. Section III, 
on The Work of the Conference, contains the public speeches and the reports of 
the rapporteurs, the only portions previously availablesto the public and the 
= press. Although merely a skeletcn oi the actual discussion, the careful reader 
can find here representative opin.ons on such questions as the nature of the 
Commonwealth, its foreign poliey with special relation to the collective system 
and co-operation with the United States, nature and importance of regional 
interests, war and neutrality, machinery required for co-operation in foreign 
policy, co-operation for other purposes, Commonwealth eourts and uniformity 
of legislation. . 

- The second’volume, Consultation and Co-Operation in the British Common- 
wealth, originally prepared in mimeographed form for the members of the 
conference, has been enlarged into s handbook on the methods and practice of 
communication and consultation. This book does not embody matters of 
opinion or attempt to pass judgment, but is concerned rather with statements 
of fact based for the most part on official documents. It is divided into four 
parts: I—Machinery of Co-Operation; IIl—Practice and Procedure for- Rep- 
resentation at International Conferences and for the Negotiation and Ratifi- 
cation of Treaties; ITI—Offieia! Inter-Imperial Bodies; IV— Past Proposals 
for the Creation or Modification of Machinery for Co-Operation. Under these 
headings Mr. Palmer, with indefatizeble labor, has assembled in a logical and 
readable form a mass of material iever before gathered together in a single 
volume. As a reference book it is practically indispensable, while it should 
form a very ready handbook to anr college course on the Government of the 
British Empire. A useful appendix on the appointment of Governors-General 
and two other appendices and a bibl: ography complete the volume. The bibli- 
ography is merely suggestive and in no sense covers the literature on the sub- 
ject matter with which the book deals. In an introduction of less than fifty 
pages Professor Keith gives a comract review of the constitutional develop- 
ment of the Empire since 1887. 

One may welcome then these two volumes whieh so well portray and inter- 
pret the present trends. within the British Commonwealth. The editors merit 
high praise for so successful an execution of their commissions. 

Lionen H. LAING 


L’Estinzione dell Impero Austro-U«garico nel diritto internazionale. By 
Manlio Udina. 2ded. Padua: Cedam. 1933. pp.304. L. 35. 


This volume is a second, considerably enlarged, edition of the author’s ear- 


lier study and represents, in its presert form, a first-rate contribution to one qf 
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the.most intricate and fundamental problems of international law. Questions 
of state succession have been fairly well elaborated in the literature of interna- 
tional law, but the more essential problem—when is there a successor state, 
when may a pre-existing state be said to have become extinct?—is still un- 
solved. The difficulties of solving it may be freely admitted, but this is. no 
adequate reason for refusing to treat the prablem. The attention | of interna- 
tional lawyers and of political scientists has been drawn to it long'ago: Aris- 
totle deals. with it in&he Politica, and sugzests taat revolution extinguishes 
the personality of a state. Similar conclusions are arrived at by the highly 
modern normative school of Kelsen. The authoritative treatises of the last 
eentury reject this view, without offering any clear alternative. Diplomatic 
history contributes many materials, but: they have been hardly considered. 
Before 1918, one might have argued that the question is purely academic, as - 
‘neither births nor extinctions of states are likely to occur. Now, even this 
argument fails: the wogld is clearly in a dynamic stage. Changes in the com- 
position of the community of states occurred whclesale fifteen years ago and 
are likely to occur again. The problem becomes not only fundamental, but 
even practical. . 

The transformation which took place on the territory of former Austria- 
Hungary is an excellent instance of this problem. It would contribute con- 
. siderably to our understanding of the nature of the state, could we determine 
exactly whether, and why, Hungary and Rumania may be regarded as identi- 
cal with the personalities of the pre-existing states of these names, and Austria 
and Yugoslavia—as being new states having & personality distinct from that 
of their predecessors. The treaties of peace, despite-all efforts to give clear 
solutions to possible practical controversies, left many a gap, which has had to 
be decided since, before an internal or before an external forum, precisely on 
the basis of this dilemma: is there a case of succession, or a case of identity? 

Professor Udina’s excellent work goes into the factual circumstances of the 
. transformations which occurred, and considers the international status of the 
resulting formations—Austria, Hungary, Czechoslovakia, Poland, Yugoslavia 
and, partly, Rumania and Italy—in the light. of theory and’of accumulated 
evidence, as shown by internal legislation, by inzernational treaties and by a 
rich mass of judicial decisions. ` His conclusions are obviously subject to fur- 
ther investigation, but the great merit of tlie work lies in its being a first serious 
attempt to investigate the problem, and a most remarkable attempt at that. 
It is to be highly desired that the volume be soon translated into one of the 
more accessible international languages—English or French—and thus stimu- 
late further efforts along the same lines. BENJAMIN AKZIN 


Sanctions and Treaty Enforcement. By Payson S. Wild, Jr. Cambridge: 
Harvard University Press, 1934. pp.xvi,231. Index. 


On page 210 the author says “the more one goes into the topic of treaty sanc- 


tipns at present, however, the more he is puzzled concerning their value and 
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usefulness.” The reader, when he kas finished this book, has exactly this feel- 
ing. It is an interesting book ard it raises many suggestive questions concern- 
ing sanctions—for this discussion is not limited to treaty sanctions alone. One 
chapter, occupying about half the kook, deals directly with treaty sanctions; 
it contains much useful historical information and a classification of the types 
of sanctions actually found in treaties. . 

But if the reader is hoping for an answer to the problem of sanctions, he ‘will 
not find it. The author repeatedly says or implies that force is the ultimate 
sanction of laws (p. 113); that disarmament waits upon “security, sanctions, 
. and collective action" (p.136) ; that the Stimson doctrine is valueless without 
more drastic sanctions (p. 176). But he is intermittently fearful; he is in- 
clined to think that the dislike of the United States for sanctions is wise; 
indeed, he devotes several pages to the dangers awaiting the United States even 
in a consultative pact. He tends to be discursive and to wander astray; there — 
is a remarkable example on page 149 at note 57 where ẹ sentence is introduced 
with no connection whatever. The style is fluid and at times sprightly. 

He concludes that the sense of a responsibility for sanctions is Increasing 
among states, and that they tend toward the pattern of Article XVI of the 
Covenant of the League of Nations; but that automatic treaty sanctions, in- 
ternational legislation, and a high standard of justice are the best sanctions. 
(Are these sanctions at all?)  Neverzheless (p.220), the solution is “obviously 
to create a true international police force”; but (p. 221) this is impossible. It 
is all very confusing; but it contains much scattered material and many; ques- 
tions which provoke thought. CLYDE EAGLETON 


Some Aspects of the Covenant of the League of Nations. By Sir John Fischer 
Williams. London: Oxford University sa ic Milford, 1934. 
pp.viii,322. Index. $4.00. 


This volume embodies, under seven heads, lectures given in 1933 at Oxford 
by Sir John Fischer Williams with (as one of the appendices) a relevant article 
from the Cambridge Law Review. The author writes with the authority of 
experience as well as of learning; both those interested in international rela- 
tions generally and specialists in international law will find much food for 
thought in his reasoning and conclusions. 

The book is not a textual commentary ; the aim of the author is to “examine 
some prominent features of the Covenant and to plead for what may be called 
its progressive interpretation, as a statement of principles, not always in very 
precise language, rather than a detailed enunciation of legal rules”; and from 
the outset he rightly insists that the ‘legal’ interpretation of the Covenant is 
none other than “that which the ordinary man of common sense and honest in- 
tention would approve” (p. 33). 

With such a standard of interpretation, one is naturally interested to see how 
the famous Artiele 10 (to which some twenty-two pages are devoted) fares; 
even an outline of the argument cannot be given here, but only a few words of 
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the findings: “Peru cannot have undertaken to go crusading all alone against. 
Japan er Great Britain" (p. 113); the exercfse of the article “would more 
probably take the form of pressure applied at a Peace Conference" (p. 122) ; 
- it has “at the present time not much more than the value of a declaration of 
principle” (p. 123). | 

But mere interpretation,as such, is jthe lesser cha-ge of the writer; some quo- 
tations, taken almost at random, give a more just idea of the goal Sought and 
reached than could deggriptive comment. “A nervous attempt, made at what 
are essentially somewhat hurried meetings at Geneva or elsewhere, to add more - 
words and new and elaborate documents to the texts already agreed upon does 
not add anything real to international security” (=. 242). “In fact the most 
successful amendment [the Pact of Paris] of the.irternational constitution es- 
tablished at Geneva was not negotiated through the League machinery and 
contains no definite reference to the Covenant” (p. 211). “The doctrine of 
Mandates . . . attacks the authoritarian doctrine of national sovereignty and 

. attacks the libertarian dogma of the equality of man" (p. 206) ; and none 
of these quotations is from what seems to the reviewer perhaps the most sig- 
nificant and striking paper of the collection, thet on Treaties and Change. 
The author does not doubt the future of the Colleczive System despite present 
currents of belief to the contrary: “Thus some rivers in their windings occa- 
sionally set their waters flowing away from the ses.” 

There are appendices of texts convenient for reierence including, very hap- 
pily, President Wilson's Fourteen Points of January 8, 1918, to which so many ` 
. writers refer and from which so few venture to quote; and there is a sufficient 
index. | Hunter MILLER 
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It mare territoriale nel diritto internaziorale comune. By Claudio 
Baldoni. (Padova: Cedam, 1934: pp. vii, 258. L. 30.) Especially since 
the Codification Conference of 1930, the subject of territorial waters has 
proved attractive to many writers. The presen; study, one of the series on 
Public Law issued under the direction of Professor Donati of Padova, treats - 
the topic with the acute juridical analysis anc comprehensive scholarship 
characteristic of Italian legal science and exhibited in Professor Baldoni’s 
previous publications. The author begins by examining the legal nature of 
territorial waters, determining that they are to be regarded as part of a state's 
territory, and tracing the consequences of that conclusion. Next dealing 
with the extent of territorial waters, he reviews four familiar theories before 
stating bis own. According to his view, just as within reasonable limits a 
state may decide for itself what persons shall possess its nationality, so may 
it fix the extent of the waters, accessory to the coast, which it intends to regard 
as part of.its territory. The rules of’ international law regarding acquisition 
of territory by occupation apply in the premises, except where limited by the 
freedom of the seas; and.a glance at the past shows that territorial waters 
never fell within the scope of that principle. ''-listorieal bays" are explain- 
able under the author's theory as typical cases and not as exceptions. In 
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conclusion, Professor Baldoni presents' a detailed account of the limits im- 
posed by general internationaldaw on the powers of the coastal state, 
Epwarp DÜMBAULD 


La Revisione det Trattati. By Carlo Cereti. (Milan: A. Giuffré, 1934. 
pp. xii, 189. Index. L. 25.) This book is a study of Article 19 of the 
Covenant of the League of Nations—its scope, the procedure necessary to 
put it into*operation, and the juridieal effects o: action taken by virtue of it. 
The passions which, as Professor Cereti conservatively remarks, agitate dis- 
cussions of the problem of revision, are notably absefit from his own work. 
For clarity of thought and the proper distinction of terms, this book stands 
apart.. Because the writer insists upon the juridical nature of his discussion, 
and because of the admirable objectivity which he attains, it is deplorable 
that he should have seen fit to close with an exiended eulogy of ‘Fascist for- 
eign policy. The passionate will not neglect tae opening thus presented to 
them. The book resolves itself into this thesis: Article 19 created an institu- 
tion for inducing the revision of treaties the centinued execution of which 
menaces the peace of the world, z.e., the Assembly of the League of Nations. 
A treaty is held to be inapplicabl2 when, as a matter of fact, it injures inter- 
national comity, and the Assembly is empowered, on its own recognizance, 
to invite the contracting Powers to revise such a treaty. This position is 
more advanced than will be approved by many revisionists. It.is presented 
so reasonably, however, that it merits careful consideration. It should not 
be underestimated. i P. T. FENN, JR. 


The Air Menace and. the Answer. By Elvira K. Fradkin, 1934. (New 
York: Macmillan Co., 1934. pp. xviii, 331. Index. $3.00.) Mrs. Frad- 
kin points out that as always war uses or threetens to use new methods of 
destruction. Aérial use of chemical and bacteriological agencies is the menace 
. particularly emphasized. .That the answer is rot easy is evident from her 
statement that “International control over commercial aviation, the abolition 
of aggressive types of weapons, irternational aé-ial police force, a universal 
world state, spiritual rebirth which is indicated in the phrase—moral dis- 
armament—together all these deeply needed factors can cope with the air 
menace.’ 


Funkrecht im Luftverkehr. By Heinz Gisart. (Königsberg: Ost- 
Europa-Verlag. 1932. pp. iv, 177. Rm. 8.) This volume discusses aéro- 
nautical radio law. Radio and séronautics have undergone a rapid and 
parallel development in recent years. These vial modern services quickly- 
overleaped national boundaries. This immediately raised regulatory ques- 
tions of increasing complexity. Hach service has a fundamental limiting 
factor. In radio it is interference, while in aviation it is safety. The inter- 
relation of these factors in the international ard national realms requires 
regulation. Regulation is effected by treaties and statutes. This study 
approaches these regulatory forms “rom their historical origin, present appli- 
- cation, and trend of future development. Chapter I briefly surveys the his- 
torical sequence of international regulation in koth radio and aéronauties. 
The second discusses aéronautice] safety and certain competing uses of. 
radio. The third includes a surver of prevailing law dealing with the estab- 
lishment and operation of radio stations under the current régime. The 
final chapter considers future developments deemed by the author essential 
to the efficient codrdination of these services. . Such developments include: 
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The necessity of special permission of à treat; y state for the establishment of 
an aéronautical radio service, the need of eldse eznformity to regulations, 
the requirement of special equipment and additional crew members, the 
limitation of messages to those concerning safety of flight, and the necessity 
of evclving a practicable procedure as well as the investigation and prosecu- 
tion of procedural infractions. The book is valuable for the complete col- 
lection of national and international slegislation and leading authorities. 
The study contributes largely to the field. | Howarp S. “LeRoy 


Diritto interno e diritto internazionale neil’ ordinamento giuridico anglo- 
americano. By Cesare Grassetti. (Pavia: Institu:;» Pavese di Arti Grafiche, 
1934. .pp. 75. Index.) Taking as its point of departure the Anglo-Ameri- 
can maxim that “international law is a part cf the law of the land,” this brief 
monograph by an instructor in the University of Milan presents a critical 
analysis of familiar English and American decisions. The author concludes 
from his able review of the judicial practice that thz maxim is not to be taken 
literally, and that a study of this fundamental principle involves not so much 
an analysis of the conterft of international law as of the limited conditions 
under which it is applied. In consequence, internstional law is hot an inte- 
gral part of the law of the land, but is rather a source of municipal law ap- 
plied by municipal courts under special circumstances. The volume is well 
annotated, with references to the attitudes of the advocates of the monistic: 
and dualistic theories of law. H. ARTHUR STEINER 


La France dans le monde. By Edouard Herriot. (Paris: Librairie Hach- 
ette, 1933. pp. 249. Fr.12.) A student of international relations will be 
interested i in three problems briefly touched upor by the French statesman 
in the present volume. One concerns the French attitude toward the re- 
vision of the treaties of peace. The position assumed by Herriot in this 
respect is rather confused: in the introduction (p. 10), he envisages peaceful 
revision through the instrumentality of the Leagve of Nations; in later pas- 
sages (pp. 123, 129), he clearly rejects any revision whatever. The second 
question is that of the. war-debt controversy (pp. 282-242). Its treatment 
by Herriot, in the course of these ten pages, represents the most equitable 
consideration of the problem which the reviewer has yet encountered. The 
third (pp. 243-247) , 1s a brief summary of the reasons compelling France, in 
the author's opinion, to work whole-heartedly in the cause of international 
cooperation. In the rest of the volume, Germanz, Russia, Italy, and other 
countries of Eastern, Central and Southern Europe, as well as Great Britain 
and the United States, are dealt with in a series of essays. "These essays are 
unsvstematic and superficial and cannot be said to possess any particular 
value. BENJAMIN AKZIN 


Les Affaires de Communication devant la Cour Permanente de Justice 
Internationale. By Jan Hostie. (Reprint of an article in Revue de Droit 
International, No. 3, 1933. Paris: Éditions Internationales, 1933. pp. 74.) 
This article contains critical studies of the Permanent Court's decisions in 
the Wimbledon, Mavrommatis, and Lotus cases. In each instance the facts 
are summarized and the legal bases of the decision analyzed. The author 
disagrees emphatically with many of the views of the court in each of the 
three cases. In connection particularly with the Wimbledon and Lotus cases, 
there is a valuable exposition of international practice and of some precedents 
which were not considered by the court. ° _ PHILIP C. Jas 
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The World. Court, 1921-1934. By Manley O. Hudson. (Boston: World 
Peace Foundation, 1934. pp viii, 302. Index. $2.50.) This very useful 


little volume by an expert on the subj ect contains all of the information neces- 


sary to understand the history, operation and jurisprudence of the Worid 
Court. It contains careful summaries of the judgments and orders of the 
court, as well as its advisory opinions, which together make up about half of 
the volume. This is followed by a complete set of “Instruments relating to 
the Court” and, in another section, the correspondence and documents regard- 
ing the “Proposed Participation by the United S:ates.”. The volume is replete 
with useful tables on Chronology, Members of the Court, Judgments and Or- 
ders, Signature and Ratification of Court Instruments, and Publications of the 
Court. The volume is packed with information for the publicist, lawyer and 
student. . L. H. WoornsEYy 


The Development of International Law by iji Permanent Court of Inter- 


national Justice. (Publications of The Graduate Institute of International . 


Studies, Geneva, No. 11.) By H. Lauterpacht. London and New York: 
Longmans, Green and Co., 1934, pp. xi, 111. Index.) Here is a luminous 
and penetrating contribution on the work of the Permanent Court of Interna- 
tional Justice uf the form of five lectures given by Dr. Lauterpacht at Geneva 


in January, 19034. They embody a discussion of The Law Behind the Cases, |. 


Judicial Caution, Judicial Legislation, Effectiveness of the Law, and The 
Court and State Sovereignty. No one professing interest in the work and 
success of the court can afford to ignore them; but the perusal of them should 
follow rather than precede examination of the cases to which reference is 
made. Dr. Lauterpacht writes as a defender of the tribunal the character of 
whose labors he endeavors to explain, rather than as one seeking to make a 
critical analysis thereof. It would have betokened no unfriendliness to the 
court had he endeavored to mirror, perhaps chiefly for its own benefit, the 
precise aspects of some of its “rulings,” and its exact record on certain matters 
of interpretation. Although one may fairly differ with certain of his conclu- 
sions of fact (such as that on p. 27, to the effect that the court’s “desire for 
caution expresses itself in the disinclination to make pronouncements on 
controversial points where the decision can be reached in another way, and, 
generally, in avoiding as far zs possible a dogmatic manner in stating the 
law"), one must also pay tribute to the earnestness and importance of the 
effort to seek and expound the philosophy that permeates the mind of this 
. great tribunal. C. C. H. 


L'interpretation:du Pacte Briand-Kellogg pcr E gowvernements et les 
parlements des Etats signataires. By André N. Mandelstam. (Paris: A. 
Pedone,1934. pp.ii 162. Fr.25.) This is a reprint of articles which have 
appeared in the Revue Générale de Droit International Public. General in- 
terpretation has been given to the Pact of Pacis by diplomatic negotiations, 
by parliamentary debates, and by the efforts of League commissions seeking 
to harmonize it with the Covenant. There have also been four applications 
in practise. Not all of this material is presented here: the publishers state 
that a subsequent volume is to appear dealing with the efforts to harmonize 
the Pact with the Covenant of the League. This study devotes a brief first 
. part to the negotiation of the Pec; of Paris. Its chief contribution is its 
discussion of the parliamentary dekates in the United States, France, Great 
. Britain, and, more briefly, in Italy, Japan, Belgium, Poland, and Czechoslo- 


vakia. In each case, the topics considered are tke value of the reservations, 
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aggression and self-defense, sanctions, pacific peleme: and the general 
estimate of the Pact by the parliament conderned. He concludes that the 
interpretations agreed upon in advance are obligatory, but the unilateral 
‘declarations by the United States and England are not; that the reservation 
concerning self-defense has aroused apprehension; that the absence of sanc- 
tions is universally deplored; that the provisions for pacific settlement ‘are 
vagye; and that, in general, parliaments. are not enthusiastic about it. 
CLYDE FAGLETON 


Diplomatic AEAN ee of the United States, Inter-American Affairs, 
1881—1860. Selected .and-arranged by William R. Manning. (Vol. ITI— 
Central America, 1831-1850, pp. xxviii, 561, index; Vol. IV—Central America, 
1851-1860, pp. xlviii, 993, index... Washington: Carnegie Endowment for 
International Peace, 1934. $5.00 each.) "These two volumes of the diplo- 
matic correspondence of the United States with Central America, cover an 
extremely important period. The selection and editing maintain the same 
high standards reached by the earlier volumes of this series. Turning to 
" Central America, the tollection embraces many important matters: the 
break-up of the Republic of Central America into the five separate republics, 
the long negotiations concerning the Nicaraguan and other @anal routes, the . 
repercussions of the Clayton-Bulwer Treaty upon our Central American 
diplomacy. These topics alone are enough to give these volumes the highest 
significance.. The series of protests by the Central American Republics 
against the Walker expedition furnish extremely interesting reading. The 
warmth of argument and use of strong language are somewhat unusual in 
diplomatic correspondence. Nothing but the highest praise is due Dr. Man- 
ning for his editing of these documents and to. the Carnegie Endowment for 
- International Peace for making their publication possible. 

Fondation de l'Etat Indépendant du Congo. By Robert Stanley Thomson. 
(Brussels: J. Lebégue & Cie, 1933. pp. 354. Index.) This is the most 
complete account yet written of the founding of the Congo Free State, begin- 
ning with the creation of the International African Association and ending 

-with the assumption by Leopold IT of the titular headship of that state, now 


. .& Belgian colony. "The author has examined the printed documents, which 


- are voluminous, together with such archive material as was opened to him. 
The point of view is generally sympathetic with the plans of Leopold, but 
the author is probably not excessive Jn his laudation. In general, the treat- 
- ment is not strikingly original, the matter having been treated frequently by 
many writers, especially by Chapaux, Wauters, and Boulger whose Congo 
State, the best account in English, seems not to be referred to. The questions 
of international law involved in the Congo experiment are treated incidentally, 
_as the work is historical rather than legal. 

La Vie Juridique des Peuples. Bibliothèque de droit contemporain sous la 
direction de H. Lévy-Ullmann et B. ‘Mirkine-Guetzevitch. V. Espagne. 
(Paris: Librairie Delgrave, 1934. pp. x, 372. Index. Fr. 30.) This, the 
fifth volume of an important series, the results of coóperative effort, will ap- 
peal especially to students of international law because of its last chapter by 
Professor Trias de Bes on the international life of Spain. The positions 
taken by Spain in both private and international law are here set. forth con- 
cisely and authoritatively. Attention is particularly called to the excellent 
discussion of nationality. The book, as a whole, is excellent and up to date. 
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Professor Altamira contributes in Chapter I a careful and judicial essay upon 
Spanish constitutional law, whith will be welcomed. J.D. R. 


The Report of the Japanese Maritime Law Association No. 18 (1933). 
Edited by Dr. N. Matsunami. (Tokyo: Maruzen Co. Ltd., 1934. pp. x, 
616.) The Maritime Law Association of Japan has from time to time dur- 
ing fifteen years published reports.e Tke Association now contemplates 
making it$ reports a more important feature o? its work. This report of 
1933 contains comment upon some of the recent draftg of the International 
Maritime Committee, which are stown in some instances to be inconsistent 
with the municipal law of Japan. There is also a section on the Constitution 
of Japan, which has been published separately by Dr. Matsunami, as well as 
some material designed to promote a better ur.derstanding of Japan and the 
Japanese. 


La Réalité des Normes: en Particulier des Normes du Droit International. 
(By Hans Morgenthau. Paris: Félix Aican, 1934. pp. xi, 251. Index. 
Fr. 30.) In Europe, jurisprudence has taken cn a néw and vigorous lease of 
life, largely a8 a result of the work of Kelsen and his followers. In this move- 
ment, legal theofy is viewed as exclusively a normative science, in which the 
formal structure of legal norms and their lozical relations provide the central 
problem. M. Morgenthau’s admirable study of _egal norms takes Kelsen's 
theory as its starting point. But Morgenthau rejects the basic Neo-Kantian 
element in the current doctrine which views the opposition between the 
devoir-étre and the être as always absolute. He sees rather that it is rela- 
tive, and that this fact has vitally important consequences for legal science. 
In analyzing these consequences, he develops à theory of norms which is in 
many respects a distinct advance over curreat doctrine. He rejects Kelsen's 
view that the juridical order of the state derives its normative reality by 
delegation from international law; the relation is rather one of logical sub- 
ordination. He finds that the valicity of -nternetional law eventually re- 
poses, not on any fundamental norm of international-law (such as pacta sunt 
servanda), but on the fundamental norm of state law, which is in turn based 
on sanctions of morals or of custom. His anzlysis is penetrating and his 
conclusions seem, at least to the reviewer, far more persuasive than the oppos- - 
ing views of the Vienna School. FnaEDERICK S. Dunn 


L'Oeuvre de la Restauration Financière sous 12s Auspices de la Société des 
Nations. By A. A. Poortenaar. (Amsterdam: EL J. Paris, 1938. pp. vii, 
171. Fl. 3.25.) During the decade following the war, nine schemes of re- 
construction, each involving the issue of an :nternztional Joan, were carried 
out under the auspices of the League of Nations and, to a greater or lesser 
degree, under its control, in six European countries. Two of these schemes 
provided for the settlement of hordes of homeless wer refugees, the remainder 
for the rehabilitation of unbalancec budgets anc depreciated currencies. 
Taking up each plan in turn, the author gives a careful and detailed account 
of the whole process of preparation and execution, together with a summary 
of the clauses of the protocols and other documents in which the plan was 
embodied. Proceeding next to analysis, he distinguishes certain principles 
which appear in the main to have constitutad the League’s policy in this 
reconstruction work and governed its practice, indizates the part played in 
the work by the Council, Financial Coramittee, and Secretariat of the League, 
and explains the functions and powers of the various commissioners, bank ad- 
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visers, and committees of control established in connection with some or 
other qf the plans. Precisely what was.accomplished, in terms of economics 
and finance, the author has not set out to show. He has chosen to confine 
himself, as far as possible, to a.survey of how the work was accomplished, or 
to what he calls its côtés juridiques. His admiration for the League’s achieve- 
ment is not. diminished by the recent recrudescen-e of financial maladjust- 
ment in a number of the ‘rehabilitated’ countries. or by the accompanying 
defaults on their League loans, for he ascribes these unfortunate develop- 
ments entirely to repercussions ‘of the world crisis, in the opinion of the re- 
. viewer a not wholly adequate explanation. W. H. WYNNE 


L'Immunità Giurisdizionale Degli Stati Stranieri. By Renzo Provinciali. 
(Padua: Cedam, 1933. pp. u, 207. L. 22. Index.) The subject of this 
study is the jurisdictional immunity of a foreign state under the rules of in- 
ternational law. It opens with a general exposizion of the contents of the 
rule, and passes to a consideration of its legal nature and source. The third 
section deals with the limitations, exceptions and departures from the rule, 
and in the final divisiom the author discusses the- rule of immunity as devel- 
oped in the internal procedural law. of Italy. The rule of imrhunity is ek- 
plained as the reciprocal obligation of the several states to*concede each to 
the other exemption. from the jurisdiction of the national courts regarding 
certain matters. Evidently each state refuses tc subject itself to the juris- 
diction of others; this attitude offers the best proof of the rule. As to its. 
nature and source, the author criticizes rather sharply the view of Anzilotti, ` 
whom he represents as basing it on international vractice and custom. His 
own disposition is to regard it as based on a more vital principle and closely 
connected with the fundamental source of internstional law—the independ- 
ence and sovereignty of the individual nation. Doubtless it is necessary in 
seeking for origins to look beyond reasons of custom or convenience, but 
much of the argument seems finely spun, and this applies especially to the 
discussion of the limitations of the rule and perhaos quite as much when the 
author seeks to relate the principles which he has evolved to the texts of the 
Code, the decisions and jurisprudence of Italy. 

La Cittadinanza degli enti morale nel diritto -aternazionale. By Angelo 
Piero Sereni. (Rome: Società Editrice Athenacum, 1934. pp. 82.) The 
subject of this discussion is the conception of citisenship as applied to corpo- 
rations and similar artificial or moral entities. IL is pointed out that a state 
will in fact extend its diplomatie profection to certain collective bodies which 
it has recognized as possessing a legal personality. This implies the exist- 
ence of a peculiar bond between state and corporation which may properly 
be described as citizenship ór nationality. Reference is made to the cases in 
international law in which such a bond has been recognized and the nation- 
ality of the corporation has been accepted as the decisive factor in preference 
to the nationality of the individuals composing i13. The divergent views of 
the basis on which nationality of the corporation is to be ascertained are dis- 
cussed. This is, within the limits laid down, an interesting and clearly stated 
presentation: of the subject. JAMES BARCLAY 


L'Union Douanióre Austro-Alemande. By “Suy de la Rochebrochard. 
(Pars: A. Pedone. 1934. pv. iv. 225. Fr. 30.) From a survey of Austro- 
German customs relations, the. author coneludes that it has been the constant 
design of Prussia, then of Germany, to use the customs union as &- means of 
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annexing weaker states. He traces the more recent development of the 
Anschluss movement, and attempts to refute the arguments advanced in 
favor of political union, always falling back on the necessity of maintaining 
‘the balance of power in Europe. The author then passes to an analysis of 
the question of the legal compatibility of the Protocol of Vienna with Article. 
88 of the Treaty of St. Germain and with Protocol No. I signed at Geneva in 
1922. He finds such compatibility te exist. While admitting that an, eco- 
nomic unibn might reasonably be expected to lead to a political union under 
the circumstances, juridically this does not permit the conclusion that in- 
compatibility exists. , It is rather difficult to follow the author in so neatly 
separating the question of law from the question of fact, as the answer to the 
legal question whether the protocol was an act o7 such a nature as to compro- 
mise Austria's independence would seem to require the forming of an opinion 
-with regard to the reasonable consequences of the act. It 1s difficult, also, to 
see how in so doing the court "dépasse les limi;es d'une domaine qu ‘elle ne 
devrait pas quitter." The study is based almost exclusively. upon French 
sources. For some reason, the authcr has not chosen to consult the extensive 
literature and source materials appearing in other éanguages. His style is. 
attractive, and his narrative and argument often provocative, but one can- 
not avoid the féeling that his treatment of the subject is somewhat super- 
ficial. ` LzgrnAND M. GOODRICH 


Der Vorbehalt beim Abschluss vélkerrechtlcher Verträge.. By Ulrich 
Scheidtmann. (Berlin—Grunewald: Verlag fir. Staatswissenschaften und 
Geschichte, 1934. pp. vii, 80.) "Thisis a brief but admirable study of reser- 
vations viewed in a technical, formal sense (although the author does not 
overlook the fact that questions arising are not always settled according to 
strict legalism). Discussion is directed to the nature and kinds of reserva- 
tions, the times for formulating and establishing them, their legal effect, their 
modification or abrogation, and intra-state procedure for dealing with them. 
There is a threefold classification of treaties according to the admissibility 
of. reservations limiting their operation. The reservation is presented as an 
Institut of treaty law, which serves as à means of reconciling needed legal 
rules with special interests affecting political relations. Roperr R. WILSON 


The United States in World Affairs in 1933. Prepared by W. O. Scroggs 
and the Research Staff of the Council on Foreizn Relations. (New York: 
Harper & Bros., 1934. pp.xxxvi 324. Index. $3 00.) "The crowded events 
of the year 1933, marking in certain respects a siznificant departure from the 
traditional polieies of the United States in its foreign relations, make the 
appearance of this annual survey and. interpretation all the more welcome. 
"This year the volume is primarily the work of William O. Scroggs and Charles 
"Merz, although the name of the former slone appears on the title page as 
. indicating the chief contribution. The authors had the advantage of the 
editorial advice of Walter Lippmann, who also contributes an introduction 
surveying the material as a whole. The. treatment follows that of the earlier 
volumes in the series, being primarily topical, but chronological within the 
topics. Outstanding among the topics are the relations of the United States - 
to the Disarmament Conference, the. effects upon foreign countries of the 
departure from the gold standard, the World Economic Conference, Cuba 
and the Caribbean, and the Far East and Russia. A valuable feature of the 
method followed in the survey is not only the caze for accuracy and balance 
whighmgrks the description of events, but the frequent quotation of phrases 
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- from documentary material which gives to the text a graphic character and 
unusual readable qualities. The appendices furnish excellent material for 
further study. . O.G.F. 


Kommentar zum Wechselgesetz.. By Martin Stranz. 13th ed. (Berlin 
and Leipzig: Walter de Gruyter & Co., 1934. pp. xii,835. Rm.24.  Thisis 
` a new edition of the well known Staub- Stranz commentary on the law of 
negotiable instruments, edited by one of the co-authors of the previous edi- 
tions.. The present edition contains much new matter in that it is built up 
principally about the néw German law on bills and notes, of June 21, 1933. 
This legislation. has been enacted to conform to the Geneva Convention of 
June 7, 1930, for the international unification of tae law of bills and notes, 
© which has now been ratified by Germany (October 3, 1933) and by ten other 
nations. The commentary follows the method of the previous editions in 
giving the text of the new legislation with the pertinent discussion and refer- 
ences after each article. | | 

Le Avarie Comuni. By Andrea Taenzer. (Trieste: Libreria Minerva, 
1934. pp. 83.) "This is an essay upon General Average as practised under 
the provisions of the Italian Commercial Code: and the so-called York- 
Antwerp rules. Attention is given to the modifications introduced by the 
Stockholm Conference of the International Law Association in 1924 and the 
extent to which these rules are now accepted, especially in shipment of cargoes 
between Italy and the United States. A. K. K. 
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